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P U.S. SUPREME COURT HOLDS IT WILL NOT PROTECT CONSTITUTIONAL RIGHTS I

The United States Supreme Court has refused to grant a Writ of Certiorari to address the issue
%

ât the New York State Judiciary is sentencing thousands of litigants to jail each year in secret
criminal trials without the accused having the benefits of their First, Sixth and Fourteenth

Amendment rights in violation of the United States Constitution. That three state statutes violate

either the Sixth and/or Fourteenth Amendment. That state court judges are having false contempt

charges filed against a litigant and are depriving them of their children if they refuse to forfeit

their constitutional rights and/or pay the extortion demands of the judge and attorneys involved in

the case. That the judges are taking possession of family member's property as a punishment for

the contempt charge while lacking both personal and subject matter jurisdiction and are requiring

all family members, including those whose property is being taken, to leave the courtroom during

the proceeding. All of this is being done in closed court sessions without the accused having the

benefit of counsel and without being informed of what his or her rights are. That the United States

Supreme Court has placed themselves, federal court judges, state court judges and attorneys above

the law! Our constitutional rights are to be sacrificed to the corrupt judges and attorneys!

The New York State Court of Appeals is refusing to address the issue of the constitutionality of

fourteen state statutes that violate either the United States Constitution and/or the State Constitution.

Thereby allowing the state courts to hold secret criminal trials while the judge lacks jurisdiction.

This documentation will demonstrate that the New York State Judiciary is operating a

racketeering enterprise that includes extortion and mail fi-aud with the consent of the federal

judiciary. That both federal and state court judges are violating federal criminal laws (Title 18,

§ 241) with the oppression of constitutionally guaranteed rights of a pubUc trial, jury trial, court of

proper jurisdiction, etc. as well as New York State Penal Laws.

Federal District Court Judge McAvoy has sanctioned litigants for demanding that their

constitutional rights be enforced and for suing for the deprivation of their constitutional rights by state

officials. He has ordered them to pay those who are violating their rights and preventing them fi^om

filing any suits in federal court without the court's permission while having a financial interest in



2

the subject matter in controversy. That he and the United States Attorney General's office (NDNY),

are conspiring with New York State Attorney (General Abrams to cover up four murders that were a

direct result of the oppression of constitutional rights by a family court judge and county employees.

That state court judges are using their positions for extortion, fraud, etc. and that Attorney General

Abrams has authorized his assistants to participate in secret criminal trials and to deny litigants

their constitutional rights in order to protect the corrupt judges and their illegal actions in the state.

N.Y.S. Civil Rights Law § 74:

A dvil action cannot be maintained against any person, firm or corporation, for the
publication of a fair and true report of any judicial proceeding, legislative proceeding or
other official proceeding, or for any heading of the report which is a fair and true headnote
of the statement published.

(Also, the truth is an absolute defense against defiomation which includes both libel and
s l a n d e r ! )

P O E > J T O N E

C O N S T I T U T I O N A L R I G H T S

United States Constitution - Article VI - Section 2

This Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made under the authority of the
United States, shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.

U n i t e d S t a t e s C o n s t i t u t i o n - A m e n d m e n t I

Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of the pres^ or the right to
peaceably assemble, and to petition the government for a redress of grievances.

U n i t e d S t a t e s C o n s t i t u t i o n - A m e n d m e n t V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on
a presentment of indictment of a Grand Jury, except in cases arising in the land or
naval forces, or in the Militias, when in actual service in time of War or public
danger; nor shall any person be subject for the same offense to be twice put in jeopardy
of life or limb; nor shall be compelled in any criminal case to be a witness against
himself nor be deprive of life, liberty or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

Un i ted S ta tes Cons t i t u t i on - Amendmen t V I

In all criminal prosecutions, the accused shall enjoy the ri^t to a speedy trial by an
impartial jury of the State and district wherein the crime shall have been previously
ascertained by law, and to be informed of the nature and cause of the accusation; to be
confronted with witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the Assistance of Counsel for his defense.
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U n i t e d S t a t e s C o n s t i t u t i o n - A m e n d m e n t X I V

All persons bom or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State
shall make or ^iforce any law which shall abridge the privil^es or immunities of
citizens of the United States nor shall any State deprive any person of life» liberty or
property^ withoirt due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.

P O I N T T W O

FA M I LY C O U R T A C T S E C T I O N 4 3 3 V I O L AT E S A
L I T I G A N T ' S C O N S T I T U T I O N A L R I G H T T O A
P U B U C T R I A L I N A C R I M I N A L P R O C E E D I N G

Family Court Act, Article 4, Section 433 is unconstitutional as it allows the court to be closed to

the public in a "criminal proceeding" in violation of the United States Constitution, Article VI

Section 2, the Sixth Amendment to the United States Constitution and apphcable United States

Supreme Court rulings.

That Family Court Act, Article 4, § 433 - Hearing

Upon the return of the summons or when a respondent is brought before the court pursuant
to a warrant, the court shall proceed to hear and determine the case. The respondent shall
be informed of the contents of the petition, advised of his right to counsel, and shall be
given opportunity to be heard and to present witnesses. The court may exclude the public
fiiiom the court in a proper case.

The Sixth Amendment to the United States Constitution states in part:

In all criminal prosecutions, the accused shall enjoy the ri^t to a speedy eind public trial,..

N.Y.S. Bill of Rights - Civil Rights Law Art. 2, § 12 states:

In all criminal prosecutions, the accused has a ri^t to a speedy and public trial, by an
impartial jury, and is entitled to be informed of the nature and cause of the accusation; be
confronted with witnesses against him; and to have compulsory process for obtaining
w i t n e s s e s i n h i s f a v o r .

Judiciary Law Art. 2, § 4 - Sittings of court to be public

The sittings of every court within tHtjg state gtial] be public; and every citizen may freely
attend the same, except that in all proceedings and trials in cases of divorce, seduction,
abortion, rape, assault with intent to commit rape, sodomy, bastardy of filiation, the court
may, in its discretion, exclude therefi-om all persons who are not directly interested therein,
excepting jurors, witnesses, and officers of the court.

Fuller V. Fuller. 31 A.D.2d 587, 295 N.Y.S. 14 (3rd Dept. 1968) and Hovt v. Pierce. 31 A.D.2d

582, 295 N.Y.S. 15 {3rd Dept. 1968) both held that imprisonment of a father for failure to make

support payments directed by the court is for willful disobedience of the court's mandate.

The United States Court of Appeals for the Second Circuit in both United States ex rel. Griffen

V, Martin, 409 F.2d 1300, 1302 (1969) and Brooke v. Family Court of State of N.Y.. Countv of
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Broome. 420 F.2d 206 (1969) held that a father who has failed to pay support pursuant to a court order

is "sentenced to jail for contempt, not debt".

The Order to Show Causes that are issued in Family Court usually state:

(a) holding respondent in contempt of court for his failure to pay the support required by
court order;

The summonses that are issued by the court clerk state:

. . .If, after the hearing, the judge finds that you willfully failed to obey the order, you may be
imprisoned for a term not to exceed six months for contempt of court.

Family Court Act § 440(4) requires that any support order made by the family court in any

proceeding under article 4 of the Family Court Act shall state:

... a notice printed or typewritten in a size equal to at least eight point bold tjrpe
informing the respondent that a willful failure to obey the order may, aiter court
hearing, result in commitment to jail for a term not to exceed six months for contempt
o f c o u r t .

The family court orders which concerned modifying and/or enforcing my support obligation

never stated this as required by FCA § 440(4). Therefore, the court order is defective. As the court

order does not meet the requirements of FCA § 440 (4) the court cannot hold me in contempt and

sentence me to jail for violating a court order that does not meet the requirements of the state statute.

Fathers face "criminal" contempt as opposed to "civil" contempt charges. The court in

United States v. Rvlander. 714 F.2d 996, 1001 (1983) held:

[1] .. .The distinction between the two forms of contempt lies in the intended effects of the
court's punishment. United States v. Asav. 614 F.2d 655, 659 (9th Cir. 1980). Pimishment for
civil contempt is intended to be either coercive or compensatory, whereas the purpose of
criminal contempt punishment is punitive.

We explained the difference in United States v. Powers. 629 F.2d 619, 627 (9th Cir
1980) :

... The term of pimishment for civil contempt cannot extend beyond the trial
proceedings since at the termination of the trial the contemner's actions can no
longer be purged. Shillitani. supra, at 371, 86 S.Ct. at 1536.

Criminal contempt is established when there is a clear and definite order of the
court, the contemnor knows of the order, and the contemnor willfully disobeys the
order. ♦ ♦ * The penalty is punitive in nature. It serves to vindicate the authority of
the court and does not terminate upon compliance with the court's order. The
punishment is uncondi t ional and fixed. . . .

That Family Court Act § 261. Legislative findings and purpose

Persons involved in certain family court proceedings may face the infiingements of
fundamental interests and rights, including the loss of a child's society and the possibility
of criminal charges, and therefore have a constitutional right to counsel in such
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proceedings. Counsel is often indispensable to a practical realization of due process of law
and may be helpful to the court in making reasoned determinations of fact and proper
orders of disposition. The purpose of this part is to provide a means for implementing the
right to assigned counsel for indigent persons in proceedings under this act.

In the Matter of a Proceeding for Support under Article 4 of the Family Court Act. Linda G. v.

rhendoreG. 1973, 345 N.Y.S.2d 361 at 366:

... In this matter, it is; the respondent-hiisband clearly, at some stage of tiie
proceeding, is liable to a loss of his liberty. We respedfially beheve that the clear intent
of the Appellate Division to ever widen the availability of counsel must also be
construed and/or effectuated as a mandate to lower Courts to extend the most liberal
construction, consistent with its written terms, to (County Law) Article 18-B.
Accordingly, although the statute by its terms (County Law Section 722) is framed to
encompass persons "accused of crime", Section 722-a, defines a crime as '*a felony,
misdemeanor, or the breach of any law of this state. . . other than one that defines a
'traffic infraction', for which a sentence for a term of imprisonment is authorized
upon conviction thereof. Under this definition, incarceration for violation of a
support iitidofr tfift gtotiite'w mily fntrjiimmmry danae, viz. that of a
"traffic infraction". The only other inference must be that the statute is flexible enough
to be construed to include it. We beheve, in the light of the Appellate Division's dear
mandate, that it intended to have the lower courts imder its jurisdiction implement this
right to counsel, and that in the Ught of this clear directive, this construction of the
statute, thou^ liberal, does not torture it out of its context. The intent of the Appellate
Division is to be implemented immediately.

Penal Law Article 10 • Definitions;

1. "Offense" means conduct for wliich a sentence to a term of imprisonment or a fine
is provided by any law of this state or by any law, local law or ordinance of a political
subdivision of this state, or by any order, rule or regulation of any governmental
instrumentality authorized by law to adopt the same.

4. "Iffisdemeanor" means an offense, other than a "traffic infraction," for whidi a
sentence to a term of imprisonment in excess of fifteen days may be imposed, but for
which a sentence to a term of imprisonment in excess of one year cannot be imposed.

5. "Felony" means any offense for which a sentence to a term of imprisonment in
excess of one year may be imposed.

6. "Crime" means any misdemeanor or a felony.

As contempt of a court order for failure to pay support is punishable by six months

incarceration under Family Court Act § 454, it is therefore, classified as a misdemeanor and is

therefore, considered a "crime".

The legislature, state statute and case law and federal case law all consider contempt of court

for the violation of a support order to be a "criminal offense". As they have determined that a

Utigant is entitled to counsel as he faces incarceration, he is therefore, entitled to his other rights

guaranteed under the First, Fifth, Sixth and Fourteenth Amendment to the U.S. Constitution.

The United States Supreme Court has stated the rights of individuals charged withi the crime
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of "contempt".

(1948) 68 S.a. 499 at 507,508,510 held:

[8]..., no court in this coimtiy has ev^ before held, so feu: as we can find, that an accused
can be tried, convicted and sent to jail, when everybody else is denied entrance to tiie court,
ejDcept the judge and his attaches. And without exception aU courts have held that an accused
is at the veiy least entitled to have his Moids^ rdatives and counsd present, no matter ^diat
offense he has been enlarged.

[15] Nor is there any reason suggested why "demoralization of the court's authority" would
have resulted fi*om giving tiie petitioner a reasonable opportunity to appear and offer a
defense in open court to a chaige of peijuiy or to the chaiige of contCTipt.... The lî t to be
heard in open court before one is condemned to too valuable to be whittled away under the
guise of "demoralization of the court's authority".

[16] It is "Uie law of the land" that no man's Kfe^ liberty or firoperty be ftafeited as a
punishment until there has been a charge faî  made and fairiv tried m a pnh%
tribWfXfll* See fni»mhprav 309 U.S. 227,236,237,60 S.Ct. 472,477,84 L.Ed. 716.
The petitioner was convicted without that kind of trial.

Argersipger v. Hamlin, 92 S.Ct. 2006 (1972) at 2008 holds:

[1] The Sixth amendment, which enumerated situations has been made appUcable to the
states by reason of the Fourteenth Amendment (citations omitted); and In Re Oliver...
., 68 S.Ct. 499, ..., provides specified standards for "all criminal prosecution^'.

One is the requirement of a "public triaP. In re Oliver, supra, held that the rl^t to a
"public trial" was applicable to a state proceeding even though only a 60 day sentence
was involved...., 68 S.Ct., at 507.

. . .it was recently stated,'It is simply not arguable, nor has any court ever held, that
the trial of a petty oflfence may be hdd in secret,. . .

Matter of Chase. Family Court, 446 N.Y.S.2d 1000 (1982), 112 Misc.2d 436:

[1] Richmond Newspapers. Inc. v. Virginia. — U.S. —, 100 S.Ct. 2814, commands respect not
only for its holding but for its jurisprudential and conceptual underpinnings. The Supreme
Court instructs that ALL trials^ civil and criminal, are presumptively open, in vindication
of an independent ri^t of access of the public and the press. Indeed, BisiUQQQd, at 100S.(Dt.
2829-30, holds "that the ri|^t to attend criminal trials is implicit in the guarantees of the Rrst
Amendment.... Absent an overriding interest articulated in findings, the trial of a
criminal case must be open to the public."

[2] The opinion of the Chief Justice and concurring opinions demonstrate unequivocally
that the historical and analj^cal bases for the public ri|^t of access in criminal trials
pertain equally to civil proceedings. Those grounds reflect a profbimd An^o-American
commitment to open justice in criminal and civil proceedings. As identified in RichTnoTid.
supra, which treats each ground comprehensively:

People v. Bovd. App. Div. 397 N.Y.S.2d 150; 59 A.D.2d 558:

[2-5] The Sixth Amendment to the United States Constitution guarantees to everyone accused
of a crime "the ri^t to a speedy and public triaT' (emphasis supplied). By the Fourteenth
Amendment, the States are bound to give the accused these same ri^ts (see, Duncan v.
XvOUigiailia, 88 S.Ct. 1444). This same right to a pubUc trial is provided in thia State by statute
(see Judiciary Law § 4; Civil Ri^ts Law, § 12). Where this fundamental ri|^t has been
uiQustly abridged, a new trial is mandated "without an affirmative showing prejudice" (see



Ppnplft V. Jelke. 308 N.Y. 56,67,123 N.E.2d 769) Also, the closing of the courtroom is to
be done sparingly and only in unusual circumstances (See People v. Hilton. 31 N.Y.2d 71,
334 N.Y.S.2d 885) .

People V. Gonalez. 426 N.Y.S.2d 318:

[1,2] It is error to dose a trial court to the public where such a closing is not preceded by an
inquiry careful enough to assure the court that the defendant's rig t̂ to a public Ixial is not
being sacrificed for less than compelling reasons, and such an error is reversible per se
requiring no showing of prejudice (People v. Jones. 47 N.Y.2d 409, 418 N.Y.S.2d 359). ..
The People, etc. v. Warren P.. App. Div. 447 N.Y.S.2d 517, 518; 86 A.D.2d 895:

[1] Defendants ri^t to a public trial was violated the txial court eschided an spectators
from the courtroom, except the defendant's mother and an unidentified man, on the
prosecutor's representation that he "might want to use them" as witnesses. The persons
removed included defendant's brother. The court failed to make any inquiry as to the
identity of the persons present, tiieir relationship to the defendant, tiieir purpose for being
there or whether they had any possible connection to the case. In fact, the defense counsel
flatly stated that the persons present had no connection witii the case, and otherwise objected
to their ffxchisrinyi. Absent showing of compelling necessity, exclusion of iqiectators deprives
a defendant of his ri^t to a public trial (People v. Jones. 47 N.Y.2d 409,418 N.Y.S.2d 359;
People v. Brown. 79 AJD.2d 659,434 N.Y.S.2d 445). Since there was no diowing of necessity
in tliia ftTiH wn finHmpB ntffiaH: with Tftspert tn fnich Iflsuca were made, reversal is
required (See, People v. Cuevas. 50 N.Y.2d 1022,431 N.Y.S.2d 686).
Herald Co.. Inc. v. Weisenberg. App. Div. 455 N.Y.S.2d 413, 89 A.D.2d 224:

[2] Turning f/i the merits^ it is first observed that everv citizen may fireely attend the sittiî
of eveiy court in this state (Judidaiy Law, § 4). Hiatrî tmay be asserted by the public and
the press in both criminal and civil proceedings. ((!!it. Omitted). It is dear, therefore, that all

in this state are preaumptivdy open to the public and Ihe press. This is
so because public access to judicial inoceedings promotes public participation in govCTiment
and provides a safeguard for the int^rity of the judicial process (Oit Omitted).

[3-51 The right of attendance is not absolute, of course (Cit. omitted), and where there are
compelling reasons for closure the rî t may be denied. (Cit. omitted). It is established, at
least in criminal cases, that it may not be deniedsummarily and that the trial court must

a pnftHmiiinry iwqMlry tn determine ftte need for dosure (Cit. omitted)...

While the First Amendment constitutional ri^t of attendance has thus &r
been insured only at criminal trials (102 S.Ct. 2613), the Supreme Court has
noted that historically both civil and criminal triids have been presumptivdy
open (100 S.a. 2814,2829 n. 17)

TN RE OLIVER. 68 S.Ct. 499 at 504 stated the history and reason for a public trial:

[71 Firsty Counsel have not cited and we have been unable to find a single instance of a
criminal trial conducted in camera in any federal, state or municipal court during the
history of this country. Nor have we foimd any record of even one such secret trial in
England since abolition of the Court of Star Chamber in 1641, and whether that court
ever convicted people secretiy is in dispute. Summary trials for alleged misconduct
called contempt of court have NOT been regarded as an esception to this universal rule
s^rainst secret trials.

This nations accepted practice of guaranteeing a public trial to an accused has its roots
in our Eng1i.qh common law heritage. The exact date of its origin is obscure, but it
likely evolved long before the settlement of our land as an accompaniment of the
ancient institution of jury trial. In this country the guarantee to an accused of the right



to a pubUc trial first appeared in 1776. FoUowing the ratification in 1791 of the Federal
Constitution's Sixth Amendment, which commands that "In all criminal
prosecutions, the accused shall eî oy the right to a speedy and public trial ♦ ♦ *" mostof the original states and those subsequently admitted to the Union adopted simflar
constatutional prions. Today, ahnost without exception every state by constitution
statute, or judicial decision, requires that all criminal trials be open to the public.
(8) The toadition̂  ̂ glo-American distrust for secret trials has been variously ascribed to

Spanish Inquisition, to the excesses of the English
^ ̂  ̂  French monarchy's abuse of the lettre de cachet. All of theseiMtitutioM obviously ŝbohzed a mraace to liberty. In the hands of despotic groups each of

^ had become an instrument for the suppression of political and religious heresies inruthless dî gard of the right of an accused to a fair trial \niatever other the
gum̂tee to an accuŝ  that his trial be conducted in public may confer upon our society, theguMantee hM always b̂  recognized as a safeguard against any attempt to employ our
coû  as mstruments of persecutions. The knowledge that every crin.in.1 trial is ŝ iect to

opinion is an effective restraint on possible^ » statement made on tiie suSUt byJeremy Bentham over 120 years ago to appreciate the fear of secret trials felt by him his
predecMSOT and contemporaries. Bentham said; siTOOse the nroceedinm to be

seĉ  and the court, om flie occasian, to consist of no more ttan a sin̂ judaB,-
^ rate no tolerably efScient dieck, to (̂ jpose it Without publicity,

T o f s m a l lM t̂BBCoid^m,qiĵ 2rtttteva-instltnaonsnu l̂iresentaiemsdvBsmtliediaî ofdî wmldbefoundtoopaateraaierasdoaksflianeiiecteasdoaksinreahty, as checks only in appearance.

THE LAST THREE STATEMENTS SAY IT ALLII!

Family Court; Judge Austin, the New York State Court of ŷpeals, Federal District Court;
Judge McAvoy, the U.S. Court; of Appeals and the United States Supreme Court: have all refused to
address the issue of my rî t to a pubUc trial as I face incarceration for at least six months for
contempt of court for non-payment of support pursuant to court order and the loss of my
fundamental right to see my chUdren. No one will teU me why I am not entitled to a pubUc trial
which I have demanded. They either state my arguments have "no merit" or they just refuse to
address the issue. This is also true of the other issues that wiU be addressed in this document.

FAMILY COURT ACT § 435 IS UNCONSTITUTIONAL
AS IT DEPRIVES A LITIGANT OF fflS RIGHT TO A
JURY TRIAL IN A FAMILY COURT PROCEEDING

FOR CONTEMPT OF A COURT ORDER AS THE
POTENTIAL MAXIMUM PENALTY EXCEEDS SIX

MONTHS IN JAIL OR $5000.00 FINE OR BOTH

Family Court Act, Article 4, § 435 is unconstitutional as it deprives a litigant of a juiy trial
in a "criminal proceeding" in violation of Article III, Section 2[3), as weU as the Sixth Amendment
to the United States Constitution and United States Supreme Court rulings.



United States Constitution, Article m, Section 2[3] states:

The trial of all Cnmes, except Cases of Impeachment, shall be by Jury;

The Six th Amendment to the U.S. Const i tu t ion states:

In all criminal prosecutions, the accused shall enjoy the rig^t..by an impartial jury...

State criminal defendant has constitutional ri^t under Fourteenth Amendment to trial by

jury in all cases which, if tried in federal court, would fall within Sixth Amendment's

protections. £!i< Ima, 831 F.2d 530.

UmtediStatesv.ARBO. 691 F.2d 862 (1982) held:

[1] The Supreme Court has accorded constitutional stature to the common-law rule that "petty
offenses may be tried without a jury. (Citations omitted). In determining the line between
"petty" and "serious" offenses for purposes of the Sixth Amendment ri^t to a jury trial, the
Supreme Court has more recoitly emphaazed the maximum autfaorized penalty as an
olqective criterion of the gravity of the offense. Craner. supra, 652 F.2d at 24. "In deciding
whether an offense is 'petty,' we have sought objective criteria reflecting the seriousness
with which society regards tiie offense... and we have found the most relevant such criteria
in the severity of the mairimimi authorized penalty." Baldwin v. New York. * * *, 90 S.Ct.
1886,1887, *** (1970) ** *. Thus, the Court has held that ofifenses carrying terms in excess
of six months and fines of more than $500X)0 must be tried before a jury....

Girard v. Goins. 575 F.2d 160 (1978) held that defendant's were unlawfully denied jury trial

where penalties imposed ranged from fine of $10,000.00 and sentence of 40 days to fine of $2,500.00

and no sentence.

1,814 F.2d 563 (1987) held that a $1,000.00 fine was a "serious" offense

entitled litigant to a juiy trial.

In ordinary criminal prosecutions, severity of penalty authorized not penalty actually

imposed is relevant criterion in determining whether a particular offense can be classified as

'petty" for purposes of determining right to a jury trial. 89 S.Ct. 1503.

508 F.2d 143 (1974):

[1] First: The rules as to whether an ordinary criminal offense is "petty," thus not
requiring a jury trial, or "serious." thus requiring a jury trial, also apply to charges of
criminal contempt. Codispoti v. Pennsylvania, supra, 418 S.S. at 513,94 S.Ct. at 2692;
Tavlorv. Haves, supra, 418 U.S. at 495, 94 S.(Dt. at 2701.

[3] Third: "[J]udgment about the seriousness of the crime is normally heavily influenced
by the penalty authorized by the legislature. "Codispoti v. Pennsvlvania. supra, . . 94
S.C%. at 2691. Indeed, ifthe penalty authorized the legislature exceeds six months, there
is a rii^t to a jury trial, even though the judge could impose a sentence of sixmonths or
less. Baldwin v. New York. 1970, .. ., 90 S.Ct. 1886,. . and cases there cited.



United States v. RvlanHor 714 F.2d 966,1005 (1983);

[19-̂ ] There is a sixth amendment right to a trial ly juiy in serious, but not oettv
mîTOntempt cases. SlQomY.minm .... 88 S.Ct. 1477,1480 (196®^ a aiming Mntempt is serious or petty is determined by the severity of thepen^iy Y. United stflfrn,..89 S.Ct 1503, I605 (1969). If the
omt̂ BchaigBdiindarastetntetbatanttorizesaiiiaxiimnnpiial̂ erW^$BOaM or ox month's imprisonment, there is a rî t to a juty
penalty actnaUy imposed. MmiT?iy, HofFmnn,..95 S.tt. 2178,2190-91,... (1975).
U.S. V. iPima, 844 F.2d 1,12-13 (1988):

^ except ion to the ru le that

I have argued and documented in both federal and state court papers that I face six months in
jail for contempt of a court order of support and six months for contempt because I have refused on
two occasions to appear before Judge Austin as the hearing and/or trial were to be held in secret in
violation of my constitutional rights and that Judge Austin has issued a warrant for my arrest for
failing to appear before him. Therefore, I face a potential sentence of one year in jail.

d̂ f fteUin! misdemeanor, the penalty of whidi, as set forth in the provision

Family Court Airt, Article 4, § 436 Procedure, âjourmnent, confidentUUity of requê
(a) Hearingsarecanductedbytheccnirtwithoutajiiiy....
This violates the Sixth Amendment to the United States Constitution and applicable United

States Supreme Court and Federal Court of Appeals rulings.
The support violation petitions filed against me by the Saratoga County Support CoUection

Unit stated:

TOerefore, Petitioner prays that an order be entered herein granting petitioner reUef
5 2 4 2 o f t h p T i v i i T J « T V w e u i e u f c , p u r s u a n t t o s e c t i o nsu<̂  other ô '̂ tuê :̂rrcorrmrd::mÎ ^̂^
Before the Family Court can deny a respondent a jury trial the court must first determine

what the potential maximum penalty is for the "crime" of contempt of court for of faUure to pay
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support pursuant to court order. Therefore, Family Court must look to Family Court Act, Article 4,

Sections 438 and 454 which state:

§438. Counsel fees.

(a) In any proceeding imder this article, including proceedings for support of a spouse and
diildren, or for the support of children only, or at any hearing to modify or enforce an order
entered in that proceeding or a proceeding to modify a decree of divorce, separation, or
annulment, including an appeal under article eleven the court may allow counsel fees at
any stage of the proceeding, to the attorney representing the spouse, former spouse or person
on behal f of the chi ldren.

(b) In any proceeding for failure to obey any lawful order compelling payment of support of a
spouse or former spouse and children or of children only, the court upon the finding
tl̂ t such a failure was willful, order respondent to pay counsel fees to the attom^
representing the petitioner or person on behalf of the children. Representation by an attorney
representing the petitioner pursuant to paragraph (b) of subdivision nine of section one
himdred eleven (b) of the social services law shall not preclude an award of counsel fees to
an applicant which would otherwise be allowed under this section.

§ 454. Powers of the court on violation of a support order.

1. If a respondent is brought before the court for failure to obey any lawful order of
support and if, after hearing, the court is satisfied by competent proof that respondent
has failed to obey any such order, the court may use any or all of the powers conferred
upon it by this part. The court has the power to use any or all enforcement powers in
every proceeding brought for violation of a court order under this part regardless of the
relî  recfuested in the petition.

2. Upon finding that a respondent has failed to comply witii any lawful order of
support:

(a) the court shall enter a money judgment under section four hundred sixty of this
art ic le; and

(b) the court may make an income deduction order for support enforcement under
section fifly-two hundred forty-two of the dvil practice law and rules;

(c) the court may require the respondent to post an undertaking under section four
hundred seventy-one of this article.

Family Court Act, Article 4, § 471. Undertaking for support and cash deposits.

The court may in its discretion require either a written undertaking with
sufficient surety approved by the court or may require that cash be posted to
secure compliance by the respondent with the order for support for such period.
Such undertaking shaU be for a definite period, not to exceed three years, and
tibe required amount of the principal of such undotaking shall not exceed tlie
total payments for siqiport required for three years and shall be so stated in the
order for support...

(d) the court may make an order of sequestration under section four himdred
fifty-seven of this article.

3. Upon a finding by the court that a respondent has willfully failed to obey any
lawful order to support, the court shall order the respondent to pay counsel fees to the
attorney representing petitioner pursuant to section four hundred thirty-eight of this act
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and may in addition to or in lieu of any or all of the powers conferred in subdivision
two of tills section or any other section of law;

(a) commit the respondent to jail for a term not to exceed six months. Such
commitment may be served upon certain specified days as the court may direct, and
the court may, at any time within the term of such sentence, revoke such suspension
and commit the respondent for the remainder of the original sentence, or suspend the
remainder of such sentence. For the purposes of this subdivision, failure to pay
support, as ordered, shall constitute prima fada evidence of a willful violation. Such
oommitment does not iffevent tibe OQurt from subsequently oommittizig the reqxmdent
for fiedhne thereafter to omiply ^ifa any such Older.

(b) place respondent on probation under such conditions as the court may determine
and in accordance with the provisions of the criminal procedure law; or

Family Court Act, Article 4, § 456 - Probation

(a) No person may be put on probation under this article unless the court
makes an order to that effect, either at the time of the making of an order
of support or imder section four hundred fiity-four. The period of
probation may continue 80 long as an order of si^pcnt, order of protection
or order of visitation applies to such person.

4. The court shaU not deny any request for relief pursuant to this section unless the
facts and circumstances constituting the reasons for its determination are set forth in
a w r i t t e n m e m o r a n d u m o f d e c i s i o n .

Under part 4, the court is required to use all of these sanctions. The judge is to state why he

does not impose all of the sanctions under this section.

Under Family Court Act § 454, a father's potential maximum penalty for contempt of court

for failure to pay support, which is mandated under § 454, is:

1. under § 454(2-a) the court is required to issue a money judgment against the father in the

amount of his arrears as determined by the court or the County Support Collection Unit.

2. under § 454(2-b) having his income attached by the court.

3. under § 454(2-c) based upon FCA § 471, a father would have to post a cash deposit in the

amount of (weekly support obligation x 156 wks (3 years x 52 wk) = total of cash deposit. Failure to

post a cash deposit or collateral in this amount could result in another six months in jail for failure

to comply with the court order.

4. under § 454(3) a father would have to pay his ex-wife's attorney fees (or the support

collection's attorney fees for this proceeding. Attorney fees can be calculated to a degree. Most

attorneys charge $100.00 or more an hour. This would mean that all an attorney would have to

spend is five hours on a case to reach the $500.00 limit. Having to pay your ex-wife's attorney fees

is part of the punishment under this statute and, as such, you could face further incarceration of



another six months in jaU for failure to pay the attorney fees under the court order.
5. under § 454(3-a) incarceration for six months plus more jail time if a father is to

pay his ex-wife's attorney fees and/or post an undertaking or post cash to guarantee
Also, if he violated probation after serving six months in jail he would be facing more jail time.
Therefore, the potential jafl sentence is for more than six months. This is especially true if a
father is a indigent defendant and would not be able to pay his ex-wife's attorney fees or come up
with the cash or other collateral that could be imposed upon him.

6. under § 454(3-b) probation after he gets out of jail after serving his six months. Under
FCA § 456 - Probation, A fether can be put on probation until his youngest child reaches 18 yeara of
age or 21 years of age depending on the court order. If his youngest child is 4 years old he could be
on probation for the next 14 years when the child reaches 18 yeara of age.

In court documents I argued the foUowing which neither the court or opposing counsel
have contradicted or denied:

a judgment issued against me in the amount of $21,984.00 as

2. Under § 454(2-b) have my income attached by Support
3. Under § 454(2-c) I would be required to post a cash deposit in the amount of $18,720.00
4. Under § 454(3) I would have to pay my ex-wife's attorney fees which would exceed $5,000.00

273!^tf® ™ if I were unable to
6. Under § 454(3-b) probation for the next ninA years.
I documented in my complaint in federal court that my ex-wife's attorney was claiming

attorney fees in excess $12,000.00 when I was sentenced to jail. That in the current proceeding,
before Judge Austin in demanding that FCA § 435 was miconstitutional, I documented in court
papers that my ex-wife's attorney had ah-eady exceeded $5,000.00 in fees which he did not deny or
c o n t r a d i c t .

ftfy potential punidimfint exceeds six months in jaU or a $500000 fine or both and thfirefor«, I
amentifledtoaju.ytriaLDuringalltt.eprooeedingsinFamilyC™,rteoneer»ingsupportIwasdeniedmy right tobothapubllc trial andajuôWalandhave been sentenced to jaasev«™l times
for cantanptofa court order of siqjpart
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409 F.2d 1300 at 1302 (2nd Cir. 1969) held:

[2] ... Griffen was sentenced to jail for contempt, not debt...

[3,4] Nor was Griffen's constitutional right to a jury trial violated. As stated in the opinion
of the district court, "[t]he Sixth Amendment's trial by jury mandate has been made
applicable to the states through the Fourteenth Amendment, but its application is limited to
those cases 'which — would come within the Sixth Amendment's guarantee.' Dimcan v.
Lottiisianat 88 S.Ct. 1444, ♦ ♦ ♦ (1968). In federal courts, "any misdemeanor, the
penalty for which does not exceed imprisonment for a period of six months " is a "petty
offeMe". 18 U.S.C.. § 1. Cheff v. Schackenhftry ♦ * », 86 S.Ct. 1537, » ♦ » (1966). Under
Section 454 (a) of the Family Court Act of New York, a respondent may be sentenced for a
"term not to exceed six months" for failure to obey an order of the Family Court. Griffen
does not, therefore, have a constitutionally protected right to a jury trial.

Since this decision in 1969, Family Co\irt Act § 454 has been modified several times to

increase the "severity" or "seriousness" of the penalty for contempt of court for failure to pay

support pursuant to court order. L. 1971 Ch. 1097, eff. Sept. 1,1971; L. 1977, Ch. 516, eff. July 1,1977;

L. 1978, Ch. 456, eff. July 1,1978; L. 1980, Ch. 241, eff. July 16,1980; L. 1982, CtL 654, eff. July 22,

1982; L. 1983, Ch. 746, eff. Sept. 25,1983; L. 1986, Ch. 892, eff. Aug. 2,1986. Therefore, due to the

changes in this section of the Family Court Act since this federal court ruling, that decision is no

longer applicable and this court should consider whether § 436 of the Family Court Act violates the

Sixth Amendment to the United States Constitution as the potential punishment pursuant to

Family Court Act § 454 is in excess of six months incaroeradon or $5000^ fine or both and is

"therefore, no longer a '^t^ offense but a '^seriousf offense pursuant to fedond gtaminiYiitt.

Blanton v. Citv of North Las Vegas. Nev.. 109 S.Ct. 1289 (1989) held:

[1] Li using the word'^poialty" we do not refer solely to the maximum prison term
authorized for a particular offense. A legislature's view of the seriousness of an ofifense
also is reflected in the other penalties that it attaches to the crfBaise. See Unil^LStatffi^
JenMn& 780 F.2d 472,474, and n. 3 (CA4), cert, denied 476 U.S. 1161,106 S.a. 2283. We
thus examine "whether the length of the authorized prison term for ̂ e seriousness of
other punishment is enough in itself to require a juiy trial." Duncan, supra, 88 S.Ct. at
1453; see also Frank. 395 U.S. at 152, 89 S.Ct. at 1507 (three years' probation is not
"onerous enough to make an otherwise petty offense 'serious'"). Primary emphasis,
however must be placed on the maximum authorized period of incarceration. Penalties
such as probation, or a fine may engender "a significant infringement of personal
fi*eedom," id, at 151, 89 S.Ct. 1506, but tJiey cannot approximate in severity the loss of
liberty that a prison term entails. Indeed, because incarceration is an "intrinsically
different" form of punishment, Muniz v. Hoffman. 422 U.S. 454, 477, 95 S.Ct. 2178, 2190
(1975), it is the most powerful indication whether an offense is "serious".

[2,3] Although we did not hold in Baldwin, that an offense carrying a maximimi prison
term of six months or less automatically qualifies as a "pettjr" offense, and decline to
do so today, we do find it appropriate to presume for purposes of the Six:& Amendment
that society views such an offense as "petty". A defendant is entitled to a jury trial in
such circumstances only if he can demonstrate that any additinfniil stntiitory
viewed in conjunction with the maximum authorized period of incarceration, are so
sev&ce that thqr clearly reflect a legidattve determination that the ofifense in question



IS a'terioiiaf'one. This fitondard, albeit somewiiat imprecise, should ensure the
availability of a juiy trial in the rare situation Tdiere the legldature packs âIt deems ̂ serious" with onerous penalties that nontheless 'Vio not puncture the 6-m<mth
i n c a r c e r a t i o n l i n e . "

Pursuant to FCA § 454 the severity of the maxunum potential penalty sufBdently reflects the
legislature's determination that contempt for faUure to pay support pursuant to court order is a
serious offense for which a jury trial would be mandated pursuant to federal standards even if the
attorney fees that could be assessed were less than $600.00.

Richter V. Fairhnnlra 903 F.2d 1202 (8th Cir. 1990)

He Suf̂ ê urt in Pmcan V, Ifflliaimin 391 S.Ct 145,156,88 S.Ct. 1444,1451 (1968)
emphasized the important safeguards derived from a trial by one's peers in serious cases:

The ̂ ers of the institution strove to create an independent judiciary but insisted
upon fl̂ er protection against arbitrary action. Providing an accused with the riehtto be tried by a jury of his peers gave him an inestimable safeguard against the
TOOTpt or overzealous prosecutor and against tiie compliant, biased, or eccentric
d̂ge. If the defendant preferred the common-sense judgment of a jury to the moretutored but perhaps less sympathetic reaction of the single judge, he was to have it.

U.S. Y. 926 P.2d 1512 at 1518 (1991) held:

[2] ... For example, the state may not circumvent the right to a jury trial by charsinff
someone ̂ th a serious crime like murder, and then stipulate before trial that, if con̂ cted
the accused will receive no more than six months. Such a tactic, if tried by the state would '
run up against the policy t̂ t no single offense "can be deemed 'petty for purposes Wright
to mal by jury where imprisonment for more than six months is authorized" bv the
legislature. Baldsdn, 399 U.S. at 69,90 S.a. at 1888. Nor may the rî t to a juiy trial be
dem̂  when the state ffles charges for petty offenses that individually do not cany apossibmty of more than six months' incarceration, but carry "an [actual] aggregate
potential of greater than six months' imprisonment". Haar, 708 P.2d at 1553. Finally the
presumption jounced in Blanton, allows an accused to successfully daim the right to a
jury tnal m that "rare situation" where the offense or offenses are serious because of
onerous penalties that nontheless 'do not puncture the 6-month incarceration line'."

FAMILY COURT ACT SECTIONS 449 AND 451
VIOLATE THE EQUAL PROTECTION CLAUSE
OF BOTH THE FOURTEENTH AMENDMENT
AND N.Y.S. CONSTITUTION ARTICLE 1 § 11

AND § 451 VIOLATES THE NEW YORK STATE
CONSTITUTION ARTICLE 6 § 13

§ 449. Effective date of order of support:

ŷ order of support made under this article shaU be effective as of the date of thenlmg of the petition therefor, and any retroactive amount of support due shall be paidm one sum or periodic sums, as the court shall direct, to the petitioner, to the custodial
^ b e e n p a i dShaU be taken mto account in calculating any amount of retroactive siqjport due.
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McKinney's Laws of New York under § 449 states:

"Practice Commentary - ... Prior to the enactment of this section, courts had held that
they had discretion in deciding whether to make an order of support retroactive to the
date of filing of the petition.
This secticm ov^rarules such cases^ and makes a retroactive order mandatory."

Family Court Act, Article 4 § 451 - Continuing jurisdiction states:

The court has continuiiigjurisdictian over any snqqiortprooeediiig brought under this
article until its judgment is completely satisfied and may modify, set aside or vacate any
order issued in the course of the proceeding, provided, however, that the modification, set
aside or vacatur shall not reduce or annul arrears child support accrued prior to maldng
an application pursuant to this section. The court shall not r̂ uce or annul any other
arrears unless the defaulting party shows good cause for failure to make application for
relief firom the judgment or order directing payment prior to the accrual of the arrears, in
which case the facts and circumstances constituting such good cause shall be set forth in a
written memorandum of decision. A modification may increase support payments nunc
pro tunc as of the date of initial application for support based on newly discovered evidence.
Any retroactive amount of support due shall be paid in one lump sum or periodic sums, as
the court directs, taking into account any amount of support whidi has been paid. Upon an
application to modify, set aside or vacate an order of support, no hearing «linn be required
unless such application shall be supported by affidavit and other evidentiary material
sufficient to establish a prima fada case for the relief requested.

McKinney's Laws of New York under § 451 states:

Practice Commentaiy - If a prior order of support is vacated or reduced, there is no right
to restitution or recoupment. [Grossman v. Ostrow. 33 AD.2d 1096,308 N.Y.S.2d 280
(1st Dept., 1970). Nevertheless, the court may grant the respondent a credit in the
amount of payments made under a temporary or fiiml order that is later retroactively
reduced or vacated. [See, e.g. Fitzgerald v. Fitzgerald. 50 A.D.2d 815, 376 N.Y.S.2d 192
(2nd Sept., 1975).

First, Family Court cannot have continuing jurisdiction over its orders concerning

enforcement or modification of support orders as the New York State Constitution, Article 6 § 13(c)

specifically states that family court cannot enforce or modify judgments or orders of support

without a referral fi-om the supreme court. The State Constitution does not differentiate between

family court orders and supreme court orders, therefore, it must be concluded that family court

cannot enforce or modify its own orders.

Second, this deprives the person paying support of equal protection of the law. Under these

sections if a person has under paid during the period of time between the filing of the petition to the

time of the court decision, he is required to make up the difference between what has been paid and

what should have been paid. On the other hand, if he has over paid during this period of time he is

not entitled to a credit or recoupment of what he has over paid.

Whether or not a judge has ample discretion to modify retroactive awards for under

payments as well as over payments of support in the interest of justice, despite the provisions of



§ 449, is not the question. The Question is - do §§ 449 and 461. as they are written, treat each party
equany as they relate to over payments and under payments, the answer is no. Therefore, they
are unconstitutional as they deny the person paying support of equal protection of the law.

For the record, § 449 has been held to be constitutional but only as it retetes to being
.e.^Sec«»449ha,™^beenheU,tobee«„^under payments are handled, gss, ftfatttrofRonfflnilfBr Willi nitl TL. 119 Misc.2d 874 (Queens
County Pan̂y Court 1983) (discussing legislative intent behind S 449, and Judicial discretion
under the provision; rejectingdue process and equal prot̂ t̂ionchanenge as it «>lates to
retroact ive) .

During the fan̂y court proceedings the court increased n.y supreme court support order by
over 250%. The family court determined the amount I was to pay and how I was to pay it. The
Appellate Court overturned this order.JudgeJames then issuedanew order in which onlyapart of
whatlhad paid pursuant to court orderlwas given credit for in violation of this statute. This put
me over $5,000.00 in arrears. I should have had over a $15,000.00 credit coming. But under this
sectionlamnotentitledtoacrediteventhoughthemoneywaspaidpursuanttocourtorder Yet Iam being held liable for $5,000.00 which they claim I owe and I can prwe I don<t. This is one
reason they are denying me a public trial as I can pr»ve that there was fraud involved in obtaining
the family court order, and that Judge James and several other judges and state officials are
conspiring with my ex-wife to extort over $100,000.00 from my family.

POINT FTV^

COURT ACT ARTICLE 4 § 439
VIOLATES THE COMPOSITION OP THE
FAMILY COURT AS DEFINED BY THE

STATE CONSTITUTION ARTICLE 6 § 13(a)
§ 439 Hearing Examiners

this article, artSe 5 ^d fivta ^ proceeding under
Thus, the Hearing Examiner, a non-judidal employee of the Unified Court System, is for aU

purposes a judge possessing all the powers of a Family Court Judge duly elected pursuant to Article
6, § 13(a) of the Constitution in support proceedings, USDL proceedings, proceedings involving
enforcement or support orders by income executions, and the fact-finding part of contempt
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proceedings.

Family Court Act, Article 4, Section 439 of the Family Ck>urt Act is unconstitutional as it

transfers the powers vested in duly elected Supreme Court judges and Family Court judges to non

judicial, non-elected employees of the Unified Court System by changing the composition of the

Family Court as defined by the New York State Constitution Article 6, Section 13(a) without

amending the State Constitution. The State Constitution does not authorize the creation of the

hearing examiner's office to determine support or violations of support. The State constitution has

specifically given that authority to the Supreme Court judges and to the Family Court when

referred to it by the Supreme Court. The men and women of the State of New York have the right to

have all their issues concerning support decided by a judge who is elected by them or appointed as

dictated by the state constitution. They have a coroUaiy right not to have such matters decided by a

non-judicial employee of the Unified Court System chosen by the Chief Administrator, who is

himself appointed by the Chief Judge of the Court of Appeals.

Pursuant to this section a litigant is forced to have a person who is not a judge determine

whether or not they committed a criminal act (contempt of a court order) for which th<> litigant

be sentenced to a term of imprisonment that exceeds six months in jail or $500.00 or both. In short,

we have non-judicial employees of the Unified Court System trying criminal cases. These trials

are held in secret .

Hflnria V HanHa, 103 A.D.2d 794 (1984) holds family court is a constitutioiial court The

theory of the judiciary article of the constitution is to simplify tiie judicial system by reducing the

number of high courts and to embed those retained so thoroughly in the fimdamental law that they

cannot be changed or abolished without amending the state constitution. People v Luce. 204 NY 478

(1912), Kochv. Mavor. 152 NY 72 (1897).

N.Y.S. CONST., Article 6, Section 13 states:

§13. [Family court established; composition; election and appointment of judges;
j u r i s d i c t i o n ]

a. The family court of the state of New York is hereby established. It alinll consist of at least
one judge in each county outside the city of New York and such number of additional judges
for such counties as may be provided by law. Within the dty of New York it aViall consist of
such number of judges may be provided by law. The judges of the family coiu*t within the city
of New York shall be residents of such city and shall be appointed by the mayor of the city of
New York for terms of ten years. The judges of the family court outside the city of New York
shall be chosen by the electors of the counties wherein they reside for terms often years.
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The Appellate Court in Carella v. Collins. 144 A.D.2d at 78 held that FCA § 439 was

Const i tut ional stat ing:

We find without merit respondent's contention that Family Court Act § 439 is
unconstitutional insofar as it authorizes the transfer of Family Court's powers
firom Constitutionally elected judges to non-judidal, non-elect̂  employees of the
Unified Court System. N.Y. Constitution, Article VI, § 30 vests broad powers in the
Legislature to make procedural rules for the courts.

The State Appellate Court is fiiUy aware that the composition and the jurisdiction of the

Family Court are not dependent on the procedures the court must follow. The procedures the court

must follow must conform to the composition and jurisdiction of the family court as defined by

the state constitution. Vesting jurisdiction in non-judicial employees, to determine issues of

support and contempt proceedings for failure to pay support pursuant to court order, and

depriving supreme court judges and family court judges of tiieir jurisdiction is not a procedural

act. The Legislature has no authority to deprive either the supreme court or the family court

judges of their jurisdiction as defined by the state constitution.

Using the reasoning of the Appellate Court, that a hearing examiner can hear and determine

contempt of court proceedings, would mean that the Legislature could pass a law requiring that all

murder or arson or other criminal acts could be heard before a hearing examiner or even better,

why wouldn't they be able to replace the Judges on the Court of Appeals with hearing examiners.
All three courts are constitutional courts and the State Constitution states the composition and

jurisdiction of each court. If the Legislature can change the composition and jurisdiction of one

constitutional court it can change the composition and jurisdiction of all constitutional courts.

FAMILY COURT LACKS JURISDICTION
TO ENFORCE OR MODIFY COURT ORDERS

CONCERNING SUPPORT, CUSTODY AND/OR
V I S I TAT I O N W I T H O U T A R E F E R R A L
FROM THE STATE SUPREME COURT

Family Court is a court of limited jurisdiction and has power to entertain only those

applications which are specifically enumerated in the state constitution or in appropriate statute.
Row. Rov. 109 A.D.2d 150 (1985).

da, 504 F.2d 750 (1974):

[3,4] ... Nevertheless the government argues that this case can be brought within the
exceptions to Section 218. This contention must be considered in light of two important rules
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of statutoiy construction: 1) jurisdictional statutes are to be strictly construed. "[I]n
construing a definite procedural provision we do well to stick dose to the text and not import
argumentative qualifications fix)m broad, unexpressed claims of policy". TTtnh vPorter. 66 S.Ct 8£̂ , 892 (1946); 2) exceptions to tlie general provisians of a statute are to be
strictly construed. See, United States v. First Citv National Bank. 386 U.S. 361 (1967).

N.Y.S. Constitution Article 6, Section 1 creates the Family Court as part of the Unified Court

System of New York. Article 6, Section 13(a) establishes the Family Court of the State of New York

and Article 13(b), (c) and (d) states the jurisdiction.

N.Y.S. CONST., Article 6, Section 13 states:

§13. [Family court established; composition; election and appointment of judges;
j u r i s d i c t i o n ]

(b) The family court shall have jurisdiction over the following classes of actions and
proceedings which shall be originated in such family court in the manner provided by law:
(1) the protection, treatment correction and commitment of those minors who are in need of
the exercise of the authority of the court because of circumstances of neglect, delinquency or
dependency, as the legislature may determine; (2) the custody of minors inrriTCPT for
custo^ incidental to actions and prooeedings for the marital separation, divorce,
annulment of marriage and dissolution of marriage; (3) the adoption of persons; (4) the
siqiport of d îendants ISGEET fin* siqqxRt incidental to actians and proceedings in this state
for marital separation, divorce, annulment of marriage or disaoliitimi (5)the
establishment of paternity; (6) proceedings for conciliation of spouses; (7) as may be
provided by law: the guardiansUp of the person of minors and, in conformity with the
provisions of section seven of the article, crimes and offenses by or against minors or
between spouses or between parent and child or between members of the same family or
household. Nothing in this section shall be construed to abridge the authority or jurisdiction
of courts to appoint guardians in cases originating in those courts.

(c) Hie family court shall also have jurisdiction to determine, with the same powers
possessed t̂  supreme court, fhe following matters rdSenned to the fieonily court from
the supreme court: habeus corpus proceedings for the determination of the custody of minors;
and in actions and proceedings for marital separation, divorce, annulment of marriage
and dissolution of marriage, applicatjona to fix igmpnimry «r pmnnftTiiwit utiH
fiC applications to enforce judgments and cnrders of supprat â  of custodiy, SK applications to
modify judgments or orders of support and of custody which may be granted only upon the
showing to the family court that there has been a subsequent change of circumstances and
that modification is required.

(d) The provisions of this section shall in no way limit or impair the jurisdiction of the
supreme court as set forth in section seven of t.biB article.

The State Constitution is specific in stating that family court has no authority to enforce or

modify any judgment or court order concerning custody or support that has not been referred to it

by the supreme court. It must also be concluded that family court cannot even enforce or modify its

own judgments and orders as the State Constitution refers to "court orders" and does not

differentiate between family court orders and supreme court orders. Therefore, once the family

court makes a court order concerning custody, visitation or support, it lacks jurisdiction to either

enforce it or modify it without a referral from the supreme court.



fiTeeMY.GrWDft 32 AJ).2d 523, App. Div. 299 N.Y.S.2d 85 (1st Dept, 1969) held:
y . The pâes were divorced by decree in the New York Supreme Court June 13 1967 Th.tfatherKlia^
mroe F̂y CW by jariaMction to determine custody of minors only when such

I«o|«andanIyft«umtopetilionfar»uchachange,ifwaiianted,isthe8Sl̂ ^̂
Family Court Act §§ 115(b). 447(a). 461(a). 467(a), and 652(a) also specificaUy deprives the

Family Court of jurisdiction over the issues of support, custody and visitation when there is no
referral tiie Supreme Court.

Family Court Act § 447

Family Court Act § 652

detemune, with the same powers possessed by the supreme courtto & temporary or pennanent custody and applications to modify judsments and̂m nf
custody or visitation in actions and proceeding for maritrf ?of m̂age wd (̂solution of marriage. AppUcations to modify

Family Court Act 461(a)

aĝ ent, a deĉ  of separation, and a final decree or judgment

HarrmgtftH v, HmxitlgtiOP, 60 A.D.2d 982. 401 N.Y.S.2d 342 at 343 (1978)-

court, femily court may not modify it in the absence of eqTOsspennisî^ ®''̂

J ~ « - a « h « .



court The provisions for child support and counsel fees may not stand because both are
predicated on the court having jurisdiction to modify the custody and visitation provisions of
t h e d e c r e e .

Fleifichman V. Fleischman. Supreme Court 1977, 399 N.Y.S.2d 873 held:

. . . Judge Meyer correctly held that the Feunily Court did not have jurisdiction to modify the
d i v o r c e d e c r e e .

This court disagrees with a holding of Family Court Judge James B. Kane, Erie County,
made In Matter of Sturm v. Sturm. (71 Misc.2d 577, 578, 336 N.Y.S.2d 660) wherein he states
that "since May 24,1972 subdivision (a) of section 447 [Family Court Act] must be read in
coiyunction with subdivision (b) of section 651 of the family Court Act * * [so that] [t]oday
tbiB court may entertain these matters without a referral."

Section 447(a) provides, "In the absence of an order of custody or of visitation entered by the
supreme court, the [family] court may malse an order of visitation * * Subdivision (b)
thereof fiuilier buttresses the legislature mandate limiting jurisdiction of the family court to
only those cases where no order or judgment of divorce had been entered by providing "Any
order of the family court under this section shall terminate when the supreme court malces
an order of custody or of visitation ..." To date, section 447 of the Family Court Act has not
been amended or modified by the legislature and may not be amended or modified by
judicial fiat.

Section 651 of the Family Court Act was enacted to confer additional jurisdiction on the family
court to hear and determine matters of custody and visitation but only; "(a) When referred
from the supreme court or counly court to the family court..." or, "(b) When initiated in the
family court ♦ ♦ ♦." "Initiated", as used in the context of the statute, can only mean and refer
to a de novo proceeding that is commenced in the family coiut to consider for the first time the
custody and visitation rights of the parents. (See, this court's decision in Mandel v. Mandel.
N.Y.L.J., 7/2/74, p. 13, col. 6 [not reported], affd. as mod. on other matters 47 A.D.2d 544, 365
N.Y.S.2d 786, wherein this court enjoined the pursuance of a family court proceeding relating
to custody and visitation and stated, "No concern was given to section 447 of the Family Court
Act which deprives the family Court of jurisdiction when a judgment or 'order of custody or
visitation [had been] entered by the Supreme Court. . .'") (See, also, Matter of Donne v. Pace.
74 Misc.2d 127, 344 N.Y.S.2d 398 [FamUy Ct., Queens Co.].)

Rnma v. Bertoni. 83 A.D.2d 736, 442 N.Y.S.2d 202 (1981) held;

Hie order appealed ficom modified custody and viatationrii^tsiidiich had been established
by a prior decree of Siqireme Court divratdng the parties. That decree did not qiedfically
refer applications rdative to custody and visitation ri^ts to the Family Court (Family C^urt
Act, §467).* * * The required apecificitv was clcarlv lacking. (Matter of Jessev v. Evans. 70
A.D.2d 673, 416 N.Y.S.2d 361; Harrington v. Harrington, 60 A.D.2d 982, 983, 401 N.Y.S.2d
342). According, neither the modification nor the of contempt was authorized.

Jessev v. Evans. 70 A.D.2d 673, 416 N.Y.S.2d 361 held;

[2] Ih the absence ofan order ofrefemd to the Family Court by the Siqireme Courted
relative to custo^, or visitation in a matrimonial acticm, the Family Court does

not have jurisdiction ov^ custody or visitation proceedings. (Family (I!ourt Act, §§ 115,447,
651; Harrington v. Harrington. 60 A.D.2d 982, 401 N.Y.S.2d 342; Matter Of Polatin v.
Bolatin. 29 A.D.2d 534, 285 N.Y.S.2d 625, affd. 22 N.Y.2d 794, 292 N.Y.S.2d 897).

Bolatin v. Bolatin, 29 A.D.2d 534, 285 N.Y.S. 625, affd. 22 N.Y.2d 794, 292 N.Y.S.2d 897:

[1,2] The judgment of the Supreme Court, County of Nassau, dated September 9,1963, provides
for visitation rights. The sine qua non of jurisdiction relating to visitation in the Family
Court is the absence of an oî er of the Supreme Court (Sec. 447, Family Comt Act.)
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LoCastov.LoCasto. 45 A.D.2d 712,355 N.Y.S.2d 355 (1974)

[1] Where as here, an action for divorce was commenced in the Supreme Court, the
jurisdiction of Ifae Family Court cannot tho^eafler be invokfid to award siqqxirt, unless the
Siqnreme Court other referred the matte: of scqpport to the Family Court or petitioner is likely
to become a public charge. (Family Court Act, § 464; Matter of Costa v. Costa. 247 App. Div.
192,193, 286 N.Y.S. 585, 586; Messina v. Messina. 199 Misc. 695,696,101 N.Y.S.2d 42, 44).

[2] It is undiqnited that the Siqirane Court did not transfer the issue ofsuiiport to the Family
Court and the record fails to reveal facts sufficient to indicate that petitioner is likely to
become a public charge. According, the award of support is invalid, as the Family Court
did not properiy acquigB juriadictjon. Li any evemty the parties were nn Irmgigr liiigliimH mtH
wife on and aftar June 8^1978, when ajudgmentofdiviMncenpanfinterodlti the SnpwMnftfVwH:
and even if the Family Court had jurisdiction theretofore, such jurisdiction would then have
t e r m i n a t e d .

Pome y. Pace, 344 N.Y.S.2d 398:

[3] Such is not the case here. The only order we have before us is that of the Supreme Court,
Suffolk County, and no provision is made for enforcement in the Family Court.

It appears dear therefore that the Family Court in this case has no power to modify the
visitation provisions of the Suffidk County Siqxrone Court decree. The Court cf Appeals has
specifically so ruled in the case of Bolatin v. Bolatin. 22 N.Y.2d 794,292 N.Y.S.2d 897, affg.
285 N.Y.S.2d 625.

[6] The pattern seems dear after a review of relevant statutes. The Family Court may not
modify or enforce a divarce, separation or annulment decree of the Siqireme Court which
provides for visitation or custody unless the decree specifically authorizes the Family Court
t o s o a c t . . . .

FAMILY COURT ACT SECTIONS 423,428,
433,445,453,461,464,466,467 AND 652 AND SOCIAL

SERVICES LAW § 111(g) VIOLATE THE JURISDICTION
O F T H E FA M I LY C O U R T A S D E F I N E D B Y T H E

STATE CONSTITUTION, ARTICLE 6, SECTION 13

TTnitpH Stfltpsv State nf nfllifnmin, 504 F.2d 750 (174) holds:

1) jurisdictional statutes are to be strictly construed and 2)e3Boeptionstothe
general provisions of a statute are also to be strict^ construed.

Hambleton v. Palmer. 283 N.Y.S.2d 404 (1967) held:

[2-4] The limitation imposed by the Constitution is related to support inddental to New
York matrimonial actions. Any act of the Legislature which would impinge upon tViia
constitutional directive, without providing for a refeiral fixmi the Supreme Court, would
be dearfy inconsistent with the Constitution....

Bumsv. Bums. 278 N.Y.S.2d 669 at 672 (1967):

[1] ... However laudable the purpose of this legislation may be, tiie provisions of the
Family Court Act must be within the firamework of the constitution. In People v. Alle
301 N.Y. 287,290,93 N.E.2d 850,852, the court said:

"It is axiomatic that the Legislature in performing its lawful law-making



function may not enlarge upon or abridge the Constitution."

[2] Since the fiEonily court is oflimitedjurisdiction its powras must be set fordi
in the constitution and its jurisdiction is thus limited....

Rov V. Rov. 109 A.D.2d 150, (1985) holds that family court is a court of limited jurisdiction

and has power to entertain only those applications wfaidi are spedficaUy enumerated in the state

c o n s t i t u t i o n .

Handa v. Handa, 103 A.D.2d 794 (1984) holds family court is a constitutional court. The

theory of the judiciary article of the constitution is to simplify the judicial system by reducing the

number of high courts and to embed those retained so thoroughly in the fimdamental law that they

cannot be changed or I

(1912); Kwhy. Mayor,

i. 204 NY 478

152 NY 72 (1897).

Family Court Act, Article 4, § 423 Petition; prior demand not required.

Proceedings under this article are conmienced by filing of a petition, which may be made
on information and belief. The petitioner need not make a demand upon the respondent
for support as a condition precedent to filing of a petition for support. Any such petition for
the establishment, modification and/or enforcement of a child support obligation for
persons not in receipt of aid to dependent children, which contains a request for child
support enforcement services completed in a manner as specified in section one hundred
eleven-g of the social services law, shall constitute an application for such services.

This is unconstitutional as it allows for enforcement and/or modification petitions of

support to be filed in family court which violates Article 6, Section 13(c) which specifically states

that family court cannot enforce or modify a judgment or court order concerning support without a

referral fi*om the supreme court. Under § 423 no referral is required which contradicts the State

C o n s t i t u t i o n .

Family Court Act § 428 is unconstitutional as it reUes upon a petition being filed under

Family Court Act § 423 which violates the State Constitution.

§ 428. Issuance of warrant; certificate of warrant.

(a) The court may issue a warrant, directing that the respondent be arrested, brought
before the court, when a petition is presented to the court under section four hundred
twenty three and it appears that

(ii) the respondent has failed to obey the summons, or

Section 428 allows the Family Court to issue a warrant for a litigant's arrest because the
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litigant refuses to participate in a trial in which his constitutional rights are being deliberately

violated and over a matter that the State Constitution specifically states that the Family Court

c a n n o t h e a r a n d d e t e r m i n e .

Social Services Law Section 111(g) provides support services by the Department of Social

Services to person's not receiving aid to dependant children and in cases where the court has

ordered that support payments be made to the support collection unit of a social services district.

Social Services Law § 111 (g) states:

The department and the social services districts, in accordance with the regulations of the
department, shall make services relating to the establishment of paternity and the
CTforcement of support obl^ations available to persons not receiving aid to dependant
children upon application by such persons; provided, however, that petitions filed pursuant to
§ 423 or § 523 of the family court act by persons not receiving aid to dependant children which
result in orders of the court directing support payments to be made to the support collection
unit of a social services district or the appropriate collection unit of a county probation office
shall be deemed to be applications for support payment services hereunder....

Under SSL § 111(g) the Departinent of Social Services, through the Support Collection Unit, is

authorized to bring contempt proceedings in Family Court under Section 423 of the Family Court

Act. Section 111(g) authorizes the filing of enforcement of support petitions in the Family Court by

the Department of Social Services. This violates the New York State Constitution, Article 6, Section

13(c) which specifically states that Family Court cannot enforce a court order of support without a

referral fi*om the Supreme Court. As Family Court lacks jurisdiction to enforce a court order of

support without a referral from the Supreme Court the Department of Social Services is therefore,

required under the State Constitution to file a contempt of court for failure to pay support pursuant to

court order in the Supreme Court.

It has already been demonstrated that § 433(a) violates the Sixth Amendment to the United

States Constitution. Subdivision (b) violates the New York State Constitution.

Family Court Act, Article 4 § 433 Hearing

(b) If the initial return of a summons or warrant is before a judge of the court, when support
is an issue, the judge must make an immediate order, either temporary or permanent with
r^;ard to support. If a temporaiy order is made, the court shall refer the issue of siqiport to a
hearing examiner for final determination pursuant to sections four hundred thirty-nine
and four hundred thirty-nine-a of this act. Procedures shall be established by the chief
administrator of tiie courts which shall provide for the disposition of all support matters or a
referral to a hearing examiner prior to the conclusion or a respondent's first appearance



26before the court. Such procedures shall provide for a referral of support issues by appropriate
clerical stafif of the family court at any time after a petition has been presented to the court.

First, when a Utigant is brought before the court for contempt of court for failure to pay child
support under this section, the court is required to make a court order for support thereby changing
what ever the current order is. This violates Article 6 § 13(c) which states that a change in support
may be granted only iqxm the showing that has beoi a subsequoit change of droumstances
and that modification is required.

Second, how can a litigant be brought before the family court for violating a court order with
out a referral from the supreme court. The htigant must first be brought before the supreme court.

Third, this section requires the family court judge to transfer a contempt proceeding for the
violation of support to the county hearing examiner to determine if the Utigant violated the court
order of support. As the judge is required to transfer the proceeding thin statute deprives tiie family
court judge of jurisdiction to determine a violation of a support court order. This statute has taken

away the jurisdiction of the family court judge and has conferred it upon a non-judicial employee
of the court system. Therefore, Judge Austin has no jturisdiction to hear the violation of support
petition against me and is required to transfer the proceeding to the county hearing examiner
under this statute.

Fourth, this deprives a person of due process as a non-judicial employee is to hold a trial to
determine whether or not a Utigant has violated a court order and is to be sent to jail for contempt.

Family Court Act, Article 4 § 453 Petition; violation of court order:

Proceedings under this part shaU be originated by the filing of a petition containing
an allegation that the respondent has failed to obey a lawfiil order of this court.

Mesick v. Mesick. 419 N.Y.S.2d 264, 71 A.D.2d 737:

The dispositive issue is whether the Family Court acquired jurisdiction to issue an order
of commitment where a petition required by section 453 of the Family Court Act was not
filed. Section 453 provides that a compUance proceeding "shaU be originated by filing of
a petition containing an allegation that the respondent has failed to obey a lawful order
of [the Family Court]".

Section 453 is unconstitutional as it violates Article 6, Section 13(c) of the State Constitution
which specifically states that family court cannot enforce a "court order" concerning support
without a referral from the supreme court. As the State Constitution does not differentiate between

family court orders and supreme court orders, it must be concluded that family court cannot
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enforce their own court orders. This allows the family court to enforce a "court order" without a

referral from the supreme court.

Family Court Act, Article 4, § 461 Duty to support child after separation agreement,
separation, or termination of marriage.

(a) A separation agreement, a decree of separation, and a final decree or judgment
terminating a marriage relationship does not eliminate or diwiiTiiRli eitiier parent's
duty to support a child of the marriage under this section four hundred thirteen of this
article. In the absence of an order of the supreme court or of another court of competent
jurisdiction requiring support of the child, the family court may entertain a petition
and make an order for its support.

(b) If an order of tiie supreme court or of another court of competent jurisdiction
requires support of the diild, the family court may

(i) entertain an application to enforce i^e order requiring support; or
(ii) entertain an application to modify such an order on the ground tiiat
changed circumstances requires such modification, unless the order of the
supreme court provides that the supreme court retains exclusive jurisdiction
to enforce or modify the order.

(c) In an action for divorce, separation or annulment in the supreme court, the
supreme court on its own motion or on motion of one of the parties may refer an
application for temporary or permanent support or both of a child of the marriage to the
family court. If the supreme court so refers the application, the family court ahnll have
jurisdiction to determine the application with the same powers possessed by the
supreme court and tiie family court's disposition of the application shall be an order of
the family court appealable only under article eleven of this act.

Only subdivision (c) of this section conforms to the jurisdiction of the family court as defined

by the State Constitution. Subdivision (a) is unconstitutional as it violates Article 6, Section 13(b-4)

of the State Constitution. Section 13(b-4) specifically states that family court has no jurisdiction

over issues of support that are "incidental to actions and proceedings in this state for marital

separation, divorce, annulment of marriage or dissolution of marriage". Subdivision (b) violates

Article 6, § 13(c) of the State Constitution which specifically states that family court cannot enforce

or modify a judgment or order concerning support without a referral from the supreme court.

Family Court Act § 445 - Order of support by relative; duration

(a) If tiiie court finds after a hearing that a relative, including a step-parent, should be held
responsible under section 415 for support, the court in its discretion may m ê an order
requiring such person to contribute a fair and reasonable sum for the support of such person.

(b) For good cause shown, the court may at any time terminate or modify an order made
under t h i s sec t i on .
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The State Constitution states Art. 6, § 13 (c) that a referral from the supreme court is required

to enforce a court order for support.

Is part (a) constitutional? If there is a step-parent involved, there must have been a supreme

court divorce decree. As such, family court cannot acquire jurisdiction without a referral from the

supreme court. Also, the family court would have to acquire personal jurisdiction over Uie step

parent and as such the step-parent would have to be a party to the proceeding in order for the court to

place a personal obligation upon the step-parent.

Family Court Act § 464

(b) In the absence of an order of referral under paragraph (a) of thin section and in the
absence of an order by the supreme court granting temporary or permanent support or
maintenance, the family court during the pendency of such action may entertain a petition
and may make an order under section 445 of this article for a spouse who is likely to become
in need of public assistance or care.

The State Constitution Art. 6, § 13 (b) is specific in stating that family court cannot acquire

jurisdiction over the issue of support where tiiere is an action for separation, divorce, etc. There is

no exception to this. Therefore, this violates the jurisdiction of the family court as defined by the

state constitution. Based upon this, a spouse who is denied support in the supreme court can then go

to the family court and get an order there. This is shopping for a judge to give you what you want.

Family Court Act, Article 4, § 466 Effect of granting of support in action for divorce,
separation or annulment.

(a) The supreme court may provide in an order or decree granting temporary or permanent
support or maintenance in an action for divorce, separation or annulment that only the
family court may entertain an application to enforce or, upon showing to the family court
that there has been a subsequent change of circumstance and that modification is required,
to modiiy such order or decree. If the supreme court so provides, the family court shall
entertain such an application and any disposition by tiie family court of tiie application is
an order of the family court appealable only under article eleven of tViia act.

(b) The supreme court may provide in an order or decree granting alimony,
maintenance or support in an action for divorce, separation or annulment tiiat title
order or decree may be enforced or modified only in the supreme court. If the supreme
court so provides, tiie family court may not entertain an application to enforce or
modify an order or decree of the supreme court involving the parties to the action.

(c) If the supreme court enters an order or decree granting alimony, maintenance or
support in an action for divorce, separation or annulment and if the supreme court does
not exercise the authority given under subdivision (a) or (b) of this section; or if a court
of competent jurisdiction not of the state of New York shall enter an order or decree
granting alimony, maintenance or support in any such action, the family court may



29

(i) entertain an application to enforce the order or decree granting
alimony or maintenance, or

(ii) entertain an application to modify the order or decree granting
alimony or maintenance on the ground that there has been a subsequent
change of circumstances and that modification is required.

Not only does this violate the state constitution but it has changed the jurisdiction even more.

This statute is holding that the supreme court must specifically retain jurisdictioii to prevent the

family court fix>m acquiring jurisdiction. The State Constitution is dear - the supreme court must

r^er the matter to the fiamily court in order fior it to have jurisdiction. As it violates the state

constitution it is unconstitutional. Subdivision (b) conforms to the jurisdiction of the Family Court

but is not necessary as the Supreme Court retains jurisdiction over its orders until they are

referred to the Family Court pursuant to the State Constitution. Subdivision (a) could be possibly

unconstitutional as it allows the Supreme Court to transfer future enforcement of a Supreme Court

order to the Family Court, thereby divesting itself of future jurisdiction and/or giving family court

exclusive jurisdiction over future enforcements and modifications without the Supreme Court

knowing what issues are being raised and therefore, not all issues being raised may be able to be

heard in Family Court.

Crrê RV.Crrgen> 50 A.D.2d 235,377 N.Y.S.2d 675 (1975) held that even thoû  the Supreme
Court could constitutionally transfer an action to another court with concurrent jurisdiction, it

could not divest itself of jurisdiction and grant eschisive jurisdiction to the Family Court in

violation of the New Yoris State Constitution.

If a supreme court judge, in a divorce decree, refers future enforcement of the order

concerning custody, visitation or support to the family court he is then divesting tiie supreme court
of jurisdiction. The judge has no idea as to what issues will be raised in the future. Some of those

issues or a defense that is raised may not be within the jurisdiction of the family court. Also, after

family court issues the new order, the state constitution states that family court cannot enforce or

modify that new order of support or of custody without a referral fi-om the supreme court.

The New York State Court of Appeals, in Matter of Seitz. has held Family Court Act § 466(c)

to be constitutional as it was intended to apply only to foreign divorce decrees. Nowhere in

Section 466(c) does the statute refer to a foreign divorce decree. Hie family court judges have

been holding that they have jurisdiction to enforce New York State divorce decrees under this
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section. Section 466(c) does not differentiate between New York State divorce decrees and

foreign divorce decrees. Therefore, this section must be declared unconstitutional as it relates to

New York State Divorce decrees as it violates Article 6, § 13(c) of the State Constitution which

defines the jurisdiction of the Family Court.

In support that Sections 461 and 466 of the Family Court Act are inconsistent with the

jurisdiction pursuant to the State Constitution Appellant would add the following case law in

support of his position:

Bums V. Bums. (1966) 278 N.Y.S.2d 669 at 672 held that Family Court Act Sections 461 and

466 were inconsistent with the state constitution;

. . . The legislature, recognizing the problem, sought to aid children by enacting
sections 461 and former wives by the amendment to sec. 466 of the Family Court Act; the
object being to consolidate family problems of support in one court so that a former M ê
or former wife on behalf of a diild could petition to enforce the provisions of a New York
order or decree when the supreme court had not retained exclusive jurisdiction and in
the case of a foreign decree to enforce or modify it upon the ground of
conditions. However laudable the purpose of this legislation may be, the provisions of
the Family CourtAetmust be within the framework ofthcconstitiriaon. Tn PafiplAv,
AUen. 301 N.Y. 287,290,93 N.E.2d 850, 852, the court said:

"It is axiomatic that the Legislature in performing its lawful law-making
function may not enlarge upon or abridge the Constitution."

The jurisdiction of the Family Court is set forth in Art. 6 section 13 of the constitution. It
provides: . . .

[2,3] Since Hie fieonity court is oflimitedjurisdiction its powirars must be set forth in the
constitution and itsjurisdiction is thus limited. * * * The constitution indicates that
the intention was that Hie Family Court could only act under subdivision (c) iqxm
matters referred from the supreme court ***; that the Supreme Court had jurisdiction
and had it been transferred from the Supreme Court to tihie Family Court, it would have
jurisdiction. The Family Court transferred the proceedings to the Supreme Court
pursuant to Article VI, section 19 subdivision c of the New York State Constitution it
being a proceeding which had not been transferred to the Family Court from the
Supreme Court and over which the Family Court has no jurisdiction in the absence of a
referral from the Supreme Court. .. .

Hinchlley v. HincMgy, 281 N.Y.S.2d 165, 171 agreed with Bums v. Bums, supra, as to the

enforcement of New York State decrees by the Family Court but disagreed witii Bums as to foreign

d e c r e e s :

. . . The legislature, recognizing the problem, sought to aid children by enacting section
461 and former wives by the amendment to sec. 466 of the Family Court Act; the object being
to consolidate family problems of support in one court so that a former wife or former wife
on behalf of a child could petition to enforce the provisions of a New York order or decree
when the supreme court had not retained exclusive jurisdiction and in the case of a foreign
decree to enforce or modify it upon the ground of changed conditions'* (italics added) Up to
this point, the rational in Bums is completely valid. . . .
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to Matter of Seitz v. Drnyhi^, 21 N.Y.2d 181 (1967) held:

1. The Legislature had the authority under article VI (§ 7, suhd. c) of the State
Constitution to confer upon the Family Court the powers contained in subdivision (c) of
section 466 of the Family Court Act to entertain a request to enforce or modify the
provisions of a foreign matrimonial decree.

2. Sêon 7 of article VI of the Constitution reads as follows: "a. The supreme court
shall have general original jurisdiction in law and equity * » » c. If the legislature
sĥ  CTeate new classes of actions and proceedings, the supreme court ahnll havejunscUction over such classes of actions and proceedings, but the legislature may
provide that another court or other courts sĥ  have jurisdiction and that actions and
proceedings of such classes may be originated in any such other court or courts." The
right to commence a proceeding to enforce or modify the provisions of a foreign divorcedecree in the courte of this State constitutes a new dass of action or proceeding. The
new classes of actions and proceedings" are those which the Supreme Court would be

without jurisdiction to entertain - actions and proceedings which were unknown at
conmon law. Prior to the enactment of section 466, the courts of this State were without
juns(hction to entertain a request to enforce or modify provisions of a foreign

entered on grounds which were recognizedm this ̂ te. Subdivision (c) of section 466 of the Family Court Act empowered the
Famdy Court to entertain applications to enforce or modify the alimony and support
provisions of foreign decrees irrespective of the grounds upon which the decrees were
panted. Since the right to commence such proceeding was not recognized at commonlaw and could not, therefore, have been exercised prior to the amendment of section 466
i t s h o u l d b e v i e w e d a s a n e w c l a s s o f p r o c e e d i n g . *

The Court of Appeals has determined that § 466(c) is applicable only to foreign divorce decrees
and therefore, the Court of Appeals should hold that § 466(c) is unconstitutional as it relates to the
enforcement of New York State divorce decrees pursuant N.Y.S. Ctonst. Art. 6, § 13 (c). This statute
was not held to be constitutional pursuant to the State Constitution, Article 6, Section 13 which
the jurisdiction of the Family Court.

My "so called" court appointed attorney told me in writing that the family court had
jurisdiction to enforce both my New York State Supreme Court divorce decree and the family court
orders because of FCA § 466(c) and that it had been held to be constitutional in Matternf When
I read it refers only to foreign decrees, it does not address the issue of New York State decrees.
He also told me that silence as to a referral constitutes a referral. That would mean that the supreme
court would have to retain jurisdiction to prevent family court from obtaining jurisdiction which
contradicts the state constitution which specifically states the issues must be referred to the family
court. Silence as to a referral simply means that the supreme court did not refer the issue to the
family court. You have the right to see the referral. The referral might be defective. The judge
might not have signed it or he might have transferred it to the wrong county, etc.
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FCA § 467 Referral by supreme court of applications to fix custody in action for divorce,
separation or annulment.

(a) In an action for divorce, separation or annulment, the supreme court may refer to
the family court the determination of applications to fix temporary or permanent
custody or visitation, applications to enforce judgments and orders of custody or
visitation, and applications to modify judgments and orders or custody which
modification may be granted only upon a showing to the family court tiiat there has
been a subsequent change of circumstances and that modification is required.

(b) In tiie event no such referral has been made and unless the supreme court provides
in the order or judgment awarding custody or visitation in an action for divorce,
separation or annulment, that it may be enforced or modified only in the supreme
court, the family court may

(i) determine an application to enforce the order or judgment awarding
custody or visitation, or

(ii) determine an application to modify tlie order or judgment awarding
custody or visitation upon showing that there has been a subsequent change of
circumstances and modification is required.

(c) In any determination of an application pursuant to this section, the family court
shall have jurisdiction to determine the applications with the same powers possessed by
the supreme court and the family court's disposition of any such application is an order
of the family court appealable only under article eleven of this act.

The State Constitution is specific in stating that family court cannot enforce or modify a

judgment or order concerning custody without a referral fi*om the supreme court. Therefore, § 467(b)

is unconstitutional. Section 467(a) conforms to the jurisdiction as defined by the State Constitution.

FCA 652. Jurisdiction over applications to fix custody in matrimonial actions on referral
firom supreme court.

(a) When referred firom the supreme court to the family court, the family court has
jurisdiction to determine, with the same powers possessed by the supreme court, applications
to fix temporary or permanent custody and applications to modify judgments and orders of
custody or visitation in actions and proceedings for marital separation, divorce, annulment
of marriage and dissolution of marriage. Applications to modify judgments and orders or
custody which modification may be granted by the family court under this section only upon
a showing to the family court that there has been a subsequent change of circumstances and
that modification is required.

(b) In the event no such referral has been made and unless the supreme court provides in
the order or judgment awarding custody or visitation in an action for divorce, separation
or annulment, that it may be enforced or modified only in the supreme court, the family
c o u r t m a y

(i) determine an application to enforce the order or judgment awarding
custody or visitation, or

(ii) determine an application to modify the order or judgment awarding
custody or visitation upon showing that there has been a subsequent change of
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circumstances and modification is required.

(c) In any determination of an application pursuant to this section, the family court
shall have jurisdiction to determine the applications with the same powers possessed by
the supreme court and the family court's disposition of any such application is an order
of the family court appealable only under article eleven of tiiis act.

Subdivision (a) conforms to the jurisdiction of the Family Court as defined by the State

Constitution, Article 6 § 13(c) while Subdivision (b) does not.

Memorandum by Senator H. Douglas Barclay concerning amending Family Court Act §§

652 and 467 by adding subdivisions (b) and (c) states:

AN ACT to amend the Family Court Act, in relation to applications to enforce or
modiiy custody and visitation orders and decrees of the supreme court in certain cases.

I . S U M M A R Y O F P R Q V I S T O N S -
§§ 652 and 467 of the Family Court Act would be amended to vest jurisdiction in the
Family Court in those cases where a matrimonial decree or order providing for
custody and/or visitation is silent as to its enforcement or modification.

The Legislature has no authority to change the jurisdiction of the family court as it is a

constitutional court. If the judgment, order or decree are silent as to its enforcement or

modification it simply means that the Supreme Court has not referred those issues to the family
court as required by the State Consfotution and supporting state statutes flud case law. As the

Legislature has no authority to vest jurisdiction in the Family Court, these sections of the Family
Court Act are unconstitutional.

How do the law schools in New York State such as Albany Law School, Brooklyn, City U. of

N.Y., Cardozo, Columbia, Cornell, Fordham, Hofetra, N.Y. Law, Pace, St. John's, State U. at

Buffalo, Syracuse, Touro, and N.Y. U. School of Law teach family court law? How do they explain
the statutes that contradict themselves such as FCA § 652(a) and 652(b)? How do they justify the

family court being closed in criminal proceedings? A respondent being denied a jury trial when

he faces more than six months in jail or a $500.00 fine or both? How do the law boards which all

attorneys must take handle this?
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Judge Austin in his Decision and Order dated September 24,1992 addressing the

constitutionalily of these state statutes and my right to a public trial, jury trial, etc. stated:

In essence, every argument set forth by respondent has been previously raised by him and
has been previously denied, be it by this Court or other Courts. Respondent cites no cases
which have held any of the sections of the Family Court Act he challenges to be unconsti
tutional, and it is the opinion of this Court that all of the challenged sections are in no way
violative of either the United States Constitution or the New York State Constitution.

Respondent's request to dismiss the violation petition pending against is similarly
denied. Section 454 of the Family Court Act authorizes the imposition of various sanctions for
the violation of a child support order, including the imposition of a jail sentence "for a term
not to exceed six months", if the violation is found to be "willful". The Courts of this State
have routinely sustained the constitutionality of Section 464, insofar as imprisonment is
"imposed solely for willful disobedience of the court's mandate" and not for failure to pay a
dvil debt (Fuller v. Fuller. 31 A.D.2d 587, [3rd Dept.]).

With respect to the warrant, same was issued by this court pursuant to Sections 453 and 428 of
tiie Family Court Act following respondent's failure to appear in Saratoga County Family
Court for two consecutive appearances (see decision and order dated September 17,1991); this
court decl ines to vacate same.

Finally, as set forth in the Court's decision and order of September 17,1991, there was
testimony presented from petitioner that "it had been at least two years since respondent had
seen their children [and with] the recommendation of the law guardian, the Court
[suspended] respondent's rî ts of visitation, without prejudice, pending a hearing to be
scheduled at respondent's earliest availabilit]^". This Court remains prepared to schedule a
hearing on the visitation issue at "respondent's earliest availability". Until such time, the
Court will not vacate the order suspending respondent's rights of visitation.

In summary, all of respondent's arguments are found to be without merit.

As to the cross-motion submitted by Attorney Catalfimo dated September 2,1992, seeking
permission to withdraw from any further representation of respondent, said motion is
hereby granted.

First, I have dted several court rulings that would hold these statutes to be unconstitutional.

As you will notice the only statute that Judge Austin directly addressed was FCA § 454 which I have

not even claimed to be unconstitutional. I have claimed that I am entitled to both a public trial and

a jury trial because of the sanctions that can be imposed based upon FCA § 454. No court has ever

given a reason as to why I am not entitled to a public trial, a jury trial, or have they addressed the

constitutionality of these statutes. They all refuse to address these issues and have taken the

approach that my arguments "have no merit".

Judge Austin is fully aware that I have refused to attend these illegal proceedings because they

are to be held in secret and l^iat they violate my constitutional rights. Because I have refused to

participate in these illegal proceedings, Judge Austin has ordered that I be deprived of my liberty to
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the land' that no man's life, liberty or property may be forfeited as a punishment until there has

been a charge fairly made and fairly tried in a public tribunal". I have been denied my most basic

liberty, my right to see my children, as a punishment because I refuse to forfeit my constitutional

ri^ts. This hearing was held in secret in violation of the law. Had I shown up to court for this

hearing I would have been tried and incarcerated for at least six months without the benefit of my

constitutional rights. Judge Austin has no respect for the law or for a person's constitutional rights!

RIGHT TO APPEAL DIRECTLY TO THE
NEW YORK STATE COURT OF APPEALS

The New York State Court of Appeals has refused to address the issue of the constitutionality

of these state statutes when I appealed to them firom the Decision and Order of Judge Austin dated

September 24,1992. My Jurisdictional Statement pursuant to Rule 500.2 stated: (This was also

stated in my Notice of Appeal to the Court of Appeals.)

7. This Court has jurisdiction to hear this appeal directly fi*om the Family Court pursuant
to N.Y.S. Const., Art. VI, § 3 subd. b, par. [2] and CPLR § 5601(l>-2) as the only issues to be
raised on sqipeal are the constitutionality of state statutes, ^pellant argues that Sodal
Services Law Section 111(g) is unconstitutional and that the following Family Court Act
Sections are also unconstitutional in part or whole - 423,428,433,435,439,449,451,461,466,
467, and 652 - as they violate either the New York State Constitution or the United States
Constitution or both. The documentation and arguments, concerning the Family Court Act
§§ 423,428,433,435,439,449,451,461,466,467, and 652 were before Judge Austin when he
rendered his decision of September 24,1992.

(b) Appecds to the court of appeals may be taken in the classes of cases hereafter enumerated
in th i s sec t ion :

(2) As of right, fi-om a judgment or order of a court of record of original jurisdiction
which finally determines an action or special proceeding where tiie only question
involved on the appeal is the validity of a statutory provision of the state or of the United
States under the constitution of the state or of the United States; and on any such appeal
only the constitutional question shall be considered and determined by the court.

(b) Constitutional grounds. An appeal may be taken to the court of appeals as of right:

2. fi-om a judgment of a court of record of original instance whidi finally
determines an action where the only question involved on the appeal is the
validity of a statutory provision of the state or of the United States under the
constitution of the state or of the United States.
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15 N.Y.2d 338, 258 N.Y.S.2d 825:

[11 ... Since the appeal presents only questions as to the constitutional validity of statutes, it
comes direct to us and not to the ̂ î Uate Division (N.Y.Const. art. VI, § 3, subd. b. nar [21*
CPLR5601) .

The Court of Appeals could not refuse to hear an appeal which might be taken as of right.

People V. Board of Canvassers. 1898,156 N.Y. 36, 50 N.E. 425.

On November 24,1992 Acting Chief Judge Richard D. Simons, denied my motion to appeal to

the Court of Appeals stating:

The appellant having £Qed notice of appeal in the above titie and due consideration having
been thereupon had, it is ORDERED, that the appeal be and the same hereby is transferred
without costs, by the Court ana sponte. to the Appellate Division, Third Department, upon the
ground that a direct appeal does not lie when questions other Hian the constitutional validity
of a statutory provision are involved (NY Const, art VI, §§ 3[b]I2], 5[b]; CPLR 5601 [b] [2]).

On November 28,19921 mailed a letter to Judge Simons stating^

This is in response to your Order of November 24,1992 where you have denied me a direct
appeal to the Court of Appeals basing your decision "upon the ground that a direct appeal does
not lie when questions other than the constitutional validity of a statutory provision are
involved (NY Const, art VI, §§ 3[b][2], 5[b]; CPLR 5601 [b][2]). I refer you to my jurisdictional
statement under rule 500.2 on page 1, # 7 which states:

To my knowledge I have not raised any question other than the constitutionality of a state
statutes as tiiey relate to either the United States Constitution and/or the New York State
C o n s t i t u t i o n .

Would you please tell me what questions you are claiming that I have raised other than
the constitutionality of state statutes?

I respectfully ask tiiat you reconsider your decision and hear this appeal.

On December 7,1992 Donald M. Sheraw, Court Clerk responded stating:

Unfortunately, the questions you pose cannot be completely answered. In appeals, as in
motion maters, tiie decisions and orders of the Court must speak for themselves without
administrative elaboration or interpretation.

However, because you have asked for reconsideration, your letter will be treated as a
motion for such relief and be submitted to the full Court on December 21,1992.

On January 19,1992 the Court refused to hear my appeal stating:

Motion for reconsideration of this Court's November 24,1992 order of transfer denied.

First, the Court of Appeals is divesting itself of jurisdiction. In People v. Allen. 301 N.Y. 287,

290 the Court of Appeals specifically ruled "that the Legislature in performing its lawful law

making function may not enlarge or abridge the Constitution". By divesting itself of jurisdiction

the Court of Appeals is abridging the State Constitution which it has no authority to do. See, Greene

V. Greene. 50 A.D.2d 235, 377 N.Y.S.2d 675 (1975) which held that the supreme court could not divest

itself of jurisdiction. This would also hold true for the Court of Appeals.

Second, the Court of Appeals is transferring the proceeding to the Appellate Court which the
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Court of Appeals has already ruled In Re Orans. supra, that the Appellate Court lacks jurisdiction

over the issues presented pursuant to the state constitution. The Court of Appeals is attempting to

confer jurisdiction upon the Appellate Court over issues in an appeal that the State Constitution

specifically deprives t̂ em of. The Court of Appeals has no jurisdiction to confer jurisdiction upon
the Appellate Court to determine issues that are required to be heard in the Court of Appeals

pursuant to the State Constitution and supporting Court of Appeals rulings.

Opposing counsel representing my ex-wife argued that there had been no final judgment

concerning the contempt proceeding. Based upon his argument, if the judge denies you your rights

to a public trial, a jury trial, to call witnesses, etc., and also severs your defense that the court

lacked jurisdiction to render the order you are charged with violating and that the court lacks

jurisdiction to hear the matter, you must first be tried, convicted and sent to jail before you can

demand your constitutional rights be enforced.

The Court of Appeals in Sirlin Plumbing Co. v. Manle Hill Homes. Inc.. 20 N.Y.2d 401,

(1967) held that:

[1] The motion to dismiss the appeal should be denied. The determination of the
Appellate Division, insofar as it dismissed the defendant's coimter daim, "impliedly
severed it from the action, which is still pending undetermined, and to that extent is
f i n a l . " » » *

[2] It is the same theory of implied severance that a determination dianiiHging one of
several causes of action in a complaint is to that extent held final, although the other
causes of action have yet not yet been determined. * * *

Obviously, the Court of Appeals has no respect for either the United States Constitution or the

New York State Constitution which includes a persons right to due process and equal protection of

the laws. There is no such thing as First, Sixth and Fourteenth Amendment rights in ^V>ib State.

The Coiurt does not want to address the constitutionality of these statutes because of the enormous

ramifications it would have on the hundreds of thousands of family court orders issued each year.

All of the family court modification and enforcement orders would be null and void. It would

mean that they would have to release all litigants from jail who have been sentenced without their

constitutional rights to a public trial, jury trial and a court of proper jurisdiction. The judge would

be personally Uable for his actions, as he acted without jurisdiction, as well as the attorneys who

participated in the illegal proceeding. This is the New York State judiciary's "Pandora's Box".
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CONSTITUTIONAL RIGHT TO ASSISTANCE OF COUNSEL

The United States Supreme Court has held that assistance of ccninsel is automatic and it

must be made available at ciitieal stages in flie criminal prosecadau Aether ornottiie

has requested it

Adams v. CarroU. 875 F.2d 1441 at 1443 (1989):

[2-5] ... A criminal defendant thus has a choice to make, but the options are not
equally easy to elect. The rî t to assistance of coimsel is automatic; assuming the
rî t is not waived, assistance must be made available at critical stâ  of a criminal
prosecution, United States v. Wfid<> ..., 87 S.a. 1926,1930-32,... (1967), Aether or
not the defendant has requested it. Camlev v. Codirun ..82S.a. 884,888-89,...
(1962). To exercise the right to self-representation, on the other hand, a criminal
defendant must negotiate a number of procedural obstacles.

One of tiiese obstacles is that the request to proceed without counsel be unequivocal

United States v. Rvlander. 714 F.2d 996,1005 (1983):

[16,17] Althou^ a criminal defendant has a ri^t to represent himself,..., Uie
decision to do so must be made knowingly and intelligently. United States v. Harris.
683 F.2d 322,324 (9th CSir, 1982). "Before waiving his rî t to counsd, the defimdant
must be aware of the nature of the diaiges and the possible penalties, as wdl as flie
dangers and disadvantages of self-representation in a complex area where experience
and professional training are most helpful." Id. The preferred procedure is for the
district judge to ensure a waiver is made knowingly and intelligently by discussing
with the defendant, on the record, the nature of the charges, the possible penalties, anH
die dangers of self-representation* Id. It is an unusual case where, abŝ t such a
colloquy, a knowing and intelligent waiver of counsel will be found. Id.

UtSt Yi lQri?tZQ> 786 F.2d 52,59 (2nd Cir. 1986) stated the procedures that the court must follow

when a criminal defendant states that he desires to waive his right to representation:

. . . In United States v. Curcio. 680 F.2d 881 (2nd Cir. 1982) ("Curdo I"), we established
procedures to be followed in situations in which a criminal defendant states that he desires
to waive his rig^t to representation by an attorney without a conflict of interest. * * * In
that case we directed that the trial court should: (i) advise the defendant of the dangers
arising from tbe particular conflict; (ii) determine through questions that are likely to be
answered in a narrative form whetiier the defendant understands those risks and freely
chooses to run them; and (iii) give the defendant time to digest and contemplate the risks
alter encouraging him or her to seek advice from independent counsel. Id. at 888-90.

U.S. v. Morales. 498 F.Supp. at 142 (E.D.N.Y. 1980)

[1-4] A cnmmal defendant has a constitutional right to be represented by counsel at
every stage in the criminal proceeding when substantial rights of the accused may be
affected. Mmpa V, Rhay,..., 88 S.Ct. 254,... (1967).

Sanderson v. Maaas. 687 F.Supp. at 524 (1988)

[3]... The appointment of counsel for an indigent defendant is required at every stage
of a criminal proceeding where substantial rights may be affected. Memna v. Rhav. . .
. 88 S.CJt. 254.... (1967)
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U.S. V. Londono. 659 F.Supp. at 769 (E.D.N.Y. 1987)

[11,12] ... Along the same lines, an accused is entitled to counsel at a stage in the
proceeding in which he is required to enter a plea.

Defendant was entitled to be represented by counsel at hearing on motion in which he sought

appointment of new counsel because of alleged incompetency of his present counsel. U.S. v.

Wadsworth. 830 F.2d 1500 (9th Cir. 1987).

Family Court Act § 261. Legislative findings and purpose:

Persons involved in certain family court proceedings may face the infringements of
fimdmental interests and rights, including the loss of a child's society and the possibility
of criminal charges, and therefore have a constitutional right to counsel in such
proceedings. Counsel is often indispensable to a practical realization of due process of law
and may be helpful to the court in making reasoned determinations of fact and proper
orders of disposition. The purpose of this part is to provide a means for implementing the
right to assigned counsel for indigent persons in proceedings under this act.

Family Court Act § 462 Assignments of Counsel for indigent persons.

(a) Each of the following persons described below in this subdivision has the right to
assistance of counsel. When such a person first appears in court, the judge shall advise such
person before proceeding that he has tiie right to be represented by counsel of his own
choosing, of his right to an adjournment to confer wî  counsel, and his right to have counsel
assigned by the court in any case where he is financially unable to obtain the same.

(v) the parent of any child seeking custody or contesting the substantial
infringement of his or her rig t̂ to custody of such child, in any proceeding before
tiie court in which tiie court has jurisdiction to determine such custody.

(vi) any person in any proceeding before the court in which an order or other
determination is being sought to hold such person in contempt of the court or in
willful violation of a previous order of the court, except for a contempt which may be
punished summarily under section 777 of the judiciary law;

(c) Implementation. Any order for the assignment of counsel issued under part
shsdl be implemented as provided in article 18-B of the county law.

I have been sentenced to jail by Judge James without the benefit of counsel. I have never

waived my right to counsel in any court proceeding. Judge Austin never informed me of my right

to coimsel. When I demanded counsel. Judge Austin appointed counsel who would do as he told

him to do. My counsel refused to file any papers with the court to have it open to the public, to contest

the constitutionality of the state statutes, etc. He lied to me about the jurisdiction of the family court

in his letters and when I filed my petition contesting the constitutionality of the state statutes as

previously documented he asked to be relieved as my attorney as I had done this without his

knowledge or permission. The hearing was held in secret and if I had shown up to court I faced
immediate incarceration because Judge Austin had issued a warrant for my arrest because I
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refused to waive my constitutional rights. I was not given an opportunity to question Mr Catalfimo,

my "so called" counsel, on his representation of me and on his statements he made to tiie court in

order to be relieved as my attorney. Judge Austin did not appoint counsel for me Hnwng iihia

hearing and relieved Mr Michael Catalfimo as my "soHwlled" attorney. Mr Catalfimo in his

Affidavit to be relieved as my attorney stated:

8. That Mr Collins' current motion was prepared and fQed by him without my knowledge,
consent or participation. As he has done in the past, Mr Collins made tiie derigion to file tVn'g
motion without consulting with me, and he has now committed Tiiinaftlf to a procedural course
of action in this proceeding which I would have advised against had I been consulted.

9. That Mr Collins' insistence upon acting as his own attorney in tHn proceeding has made
it impossible for me to perform the duties of representation normally associated with the role
of an attorney representing a client in litigation. Specifically, Mr Collins distrusts me and
refuses to solicit my advice, or to follow my advice when it is offered; when he communicates
with me at all, it is only to "instruct" or "direct" me to take some spedfic action on his behalf
which is either beyond the scope of my retainer as a court appointed attorney, or is clearly
lacking in merit; and when he acts on his own in filing motions or petitions with the court,
he puts me in the untenable position of having wither to oppose my client's own position or be
bound to a position which I believe to be lacking in merit and/or counterproductive to the
accomplishment of my chent's litigation objectives.

10. That veiy shortiy after I was appointed to represent Mr Collins in this proceeding I stated
to him during a discussion which we had regar̂ g his objection to the subject matter
jurisdiction of the Family Court, that I believed that he could Utigate his objections all the
way to the United States Supreme Court and back and he would still wind up having to answer
the support violation petition pending against him on the merits. Now that Mr Collins had
gone to the United States Supreme Court and lost, he apparentiy wants to start the process of
contesting this Court's subject matter jurisdiction all over again. While I fiiUy appreciate
my responsibilities as an officer of this Court to assist in the representation of indigent
Family Court litigants, I have no desire to travel through the Appellate Courts with Mr
Collins a second time as he attempts to relitigate his various constitutional arguments.
Sadly, I see no end in sight to the constant stream of motions, briefs and complaints which
Mr Collins propounds in his own behalf in this proceeding.

Obviously, Mr Catalfimo doesn't believe in a person's right to a pubUc trial, jury trial, etc.

How would you like an attorney representing you who is trying to force you to forfeit your

constitutional rights and states he would not recommend that you demand them? Would you listen

to an attorney who refuses to take any action to protect your constitutional ri^ts? My objective in

filing these motions and petitions is to get a fair trial and to have my constitutional rights

protected. No one, including Mr Catalfimo, has contradicted any of the documentation that I have

presented to the court. The court just refuses to address the issues. Mr Catalfimo's only objective is

to get me into a closed courtroom where I can be sentenced to jail without my constitutional ri^ts!
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T R A N S F E R O F A C T I O N S

N.Y.S.Const. Art. VI, § 19. [Transfer of actions and proceedings]

a) The supreme court may transfer any action or proceeding, except one over which it
shall have exclusive juriŝ ction which does not depend upon the monetary amount
sought, to any other court having jurisdiction of the subject matter within the judicial
department provided that such other court has jurisdiction over the classes of persons
named as parties. As may be provided law, the siqirCTie court may transfer to itself
any action or proceeding origmated CRT pemUng in anoilier court witliin the judicial
department oilifir than the court of daims iqmn a finding that such a transfer win promote
the administration of justice.

e) The family court shall transfer to the supreme court or the surrogate's court or the
county court, or the courts of the dty of New York estahhshed pursuant to section fifteen of
this article any action or proceeding ̂ diidi has not been Iransferred to it fivim any of said
courts and over wliich the femily court has no jurisdiction.

Family Court's refusal to transfer enforcement and modification petitions concerning

support and custody is in direct violation of the State Constitution. When I filed to have my case

transferred to the Supreme Court under this section. Family Court Judge Austin, summarily

denied my petition and Saratoga County Supreme Court Judges Brown, Plumadore and Keniiy,

when asked, have refused to protect my constitutional rights.

Civil Practice Law & Rules (CPLR) § 2221 states:

§ 2221. Motion affecting prior order.

(a) A motion for leave to renew or to reargue a prior motion, for leave to appeal from, or
to stay, vacate or to modify an order shall be made, on notice to the judge who signed the
order, imless he is for any reason unable to hear it, except that:

1. if order was made upon default such motion may be made, on notice, to
any judge of the court; and

2. if the order was made without notice such motion may be made, witiiout
notice, to tibe judge who signed it, or, on notice, to any other judge of tiie
c o u r t .

Under tiiis statute if you have a supreme court order to be modified you must take it to the

judge who signed the order you want to have modified or if he is not available to a another judge of
the supreme court. Therefore, this statute deprives a family court judge of jurisdiction to modify a

supreme court order.

This statute would not be applicable to a family court order concerning custody or support as

the State constitution specifically states that family court cannot modify a court order of support
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and or of custody without a referral from the supreme court. The State constitution is superior to a

s t a t e s t a t u t e .

CPLR - R. 5015. Relief from judgment or order

(a) On motion. The court which rendered a judgment or order may relieve a party
from it upon such terms as may be just, on motion of any interested person wî  such
notice as the court may direct, upon the ground of:

3. fraud, misrepresentation, or other official misconduct of an adverse
party; or

4. lack of jurisdiction to render the judgment or order;

Under this section you are entitled to be relieved of a family court order that has modified a

previous court order that was not referred to the family court judge by the supreme court. My

attorney and Judge Austin are refusing to allow me to present any documentation to prove that

there was fraud, misrepresentations, official misconduct and that the judge lacked jurisdiction to

render the order for which I am accused of violating and face incarceration because of.

Family Court Act § 174 states:

The family court in a county may for good cause transfer a proceeding to a family court
in any other county where the proceeding mif^t have been origmated and glinll
transfer a proceeding laying venue in the wrong cxiunty to a £Biiii]y court in a ooimty
^diere the proceeding mic^t have been originated.

Family Court Act § 421, ihe venue provision, states where the proceeding must be filed

and that it must be filed in either the county where the plaintiff or the defendcint resides.

In my appeal to tihie Appellate Court I argued that the Schenectady Coimty Hearing Examiner

lacked jurisdiction as neither my ex-wife or I Uved in Schenectady County.

The Appellate Court ruled the following in 144A.D.2d 78 (1989):

[5] ... Family Court Act § 439(f) provides, inter alia, that "one or more counties may
agree to share the services of a fiiU time hearing examiner or a hearing examiner may
be appointed to serve within one or more counties on a part-time basis". Saratoga
County Family Court referred the issues of support and maintenance to the Hearing
Examiner in Schenectady County by order dated April 22,1986. Accordingly, the
Saratoga County Family Court had the authority to make the referral and the Hearing
Examiner in Schenectady County had jurisdiction to determine the support issues
raised in the Saratoga County Family Court proceedings.

There was no documentation before the court that there was an agreement between

Saratoga County and Schenectady County to share the services of the hearing examiner or that he
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Court has relied on "may he's" instead of the facts. How would you like to go to jail or have your

supreme court order modified based upon "may bees" while the court ignores the facts?

This decision completely ignores FCA § 174 and allows family court judges to transfer

proceedings to any counly of their choice whether or not the parties have any contact with said county.

The decision is also holding that family court judges can unilaterally and on their own

orders make agreements between counties and that FCA §§ 174 and 421 are no longer applicable as

to where a case can be heard because of FCA § 439(f). Section 439 was intended to gives counties

which are sparsely populated the ability to share the services of a hearing examiner and to allow

the hearing examiner to be appointed to hear matters in both counties. Section 439 was not intended

to be the venue statute of the FCA or to overturn FCA §§ 174 and 421.

V I S I T A T I O N R I G H T S

Spencer V. Spencer. 1985,488 N.Y.S.2d 565:

[5,6].. .In addition, the court is obligated to protect the noDfCustodial parent's
visitation ri^ts [Weiss v. Weiss, 52 N.Y.2d 170 (1981)].

[7] The ri^t to visitation has been considered so basic that interference with visitation
has been hdd to be an act 80 inoonBistait with the best interests of the cfafldren as to
raise a strong probability that an interfering parent is BQfil to act as the cnistodial
parent FEntwistle v. Entwiatle. 61 A.D.2d 380, app. dism. 44 N.Y.2d 851 (1978); See, also,
Paris v Paris. 95 A.D.2d 857 (1983).

If a father gets custody of his children and interferes with the mothers visitation rights what

percentage of tbese fathers lose custody? On the other hand if a mother interferes with a fathers

visitation rights what percentage of these mothers lose custody? I guarantee you that a father will

lose custody faster t^an a mother will. The judges are a lot more willing to protect a mother than a

f a t h e r .

Duchesne v. Suyarman. 566 F.2d 817, (2nd Cir. 1977):

[4,5] It is beyond preadventure that "freedom of personal choice in matters of . . . family life
is one of the liberties protected by the Due Process Clause of the Fourteenth Amendment".
Cleveland v. Board of Education. 94 S.Ct. 791 (1974). The existence of a "private reabn of
family life that the state cannot enter," Prince v. Massachusetts. 64 S.Ct. 438 (1944), "has its
source ... not in state law, but in the intrinsic human rights, as they have been understood
in 'this nation's history and tradition'. Moore v. Citv of Cleveland, 97 S.Ct. 1932 (1977),
Smith V. Organization of Foster Families for Eouitv and Reform. 97 S.Ct. 2094 (1977).

[6] Here we are concerned with the most essential and basic aspects of familial privacy



— the rig^t of the family to remain together without the coercive interference of the
awesome power of the state. This riĝ t to the preservation of the family encompasses the
reciprocal limits of both parent and diildreiL It is the interost in die parent in tiie
"companionship, care, custody and management of his or her children, Stanlevv.
minfiia, 405 U.S. 651 (1972) and in the children not being dislocated from the
"emotional attachments that derive from the intinmi^ of daily association."

This mutual interest in an independoit rdatioiislî  has received consistent siqyport in
the cases of the Supreme Court. "The Court has frequently emphasized the importance of
family. The ri^ts to conceive and raise one's children have been deemed essential".
Maverv. Nebraska. 262 U.S. 390, 399. (1923), "basic civil rights of man", Slrinnprv
Oklahoma. 316 U.S. 535,541 (1942) and 'Vi|̂ ts &r more precious property rights.
Maw. Anderson. 345 U.S. 528, 533 (1953).

When I have £Qed petitions witii the family court concerning the violation of my visitation

rights my visitation rights were reduced even thou^ there has never been a petition filed in any
court to limit or deny me visitation with my children. Judge Ferradino told me that "you shouldn't

feel bad if you don't hear fix)m your children as often as you would like because they probably

would rather spend time with their friends". Judge James told me "I don't want to hear from you,

Mr Collins. Its not fair or reasonable". The courts could care less if a fathers visitation rights are

being violated. Every court, state and federal, have refused to even address the violation of my
visitation rights.

S U P P O R T

Giaconelli v. Giacopelli. 82 A.D.2d 806, 439 N.Y.S.2d 211 at 212:

[1,2] It is not disputed that an unjustified denial of visitation rights by the custodial mother
may suspend the father's obligation to pay child support during the time tiiat visitation
rights are denied (See, Strahl v. Strahl. 414 N.Y.S.2d 184, affd. 429 N.Y.S.2d 635).. .
Pfetittoiker should not be permitted to eqjoy the benefits of a support nrdgry npjiila at tho aimw
time frustrating the important rights of a fother to see his cfaildroi (See, Feuerv Frnigr 376
N.Y.S.2d 546). ..

Abraham v. Abraham. 44 A.D.2d 675, 353 N.Y.S.2d 794:

[1,2] While it is clear that the deprivation of visitation rights, per se, will not relieve a father
of his obligation, such deprivation, when not required by some pressing concern for the
welfare of the mother or child should suspend his obligations. (Matter of Sawver v. T^arkin
37 A.D.2d 929, 326 N.Y.S.2d 270; Fleischer v. Fl^isrhpr, 25 A.D.2d 901, 269 N.Y.S.2d 270;

Good v. Stevenann. 448 N.Y.S.2d 981:

[1, 2] although a child's name may be changed if it is in his best interest, there must be
some compelling reason to make such a change (cit. omitted). Embarrassment from
having a different name than tiie mother and inconvenience therefrom to the mother
have been held to be insufficient basis for changing a child's name. (dt. omitted).

The issue before the court is whether the respondent is entitled to have his support obligation
suspended because the petitioner already unilaterally changed the children's surname by
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court order without notice to him. The court finds that the facts of this case warrants the
suspension of respondent's support obligation. It is dear to the court that petitioner has
succeeded in severing the father - son relationship that the respondent could have with his
children by having their names changed unilaterally and by effectively denying visitation
as discussed, supra. Nevertheless, she seeks continued support for the children fi-om their
natural fatlier. This court finds that respondent has proved his afSrmative defense to the
support petition. Therefore, the order of support is hereby suspended.

None of my attorneys have ever told me that I was entitled to have my support obUgation
terminated if I was being denied visitation and they were aware that my ex-wife had unilaterally

changed the children's last name. The court is also refusing to allow me to use this as a defense to

the violation of support petitions that have been filed against me. For the record my ex-wife has
received in excess of $50,000.00 more than she was entitied to because of fi*aud on the part of the

judges and my ex-wife and her attorney. I should have a $50,000.00 credit coming.
The judge will put the father at a disadvantage in that he will order that your pay be attached

by the support collection unit in order to enforce his court ordered support. Thereby insuring your
compliance. But what guarantee do you have you will see your children? Then the court becomes

too busy to address the violation of your visitation rights. This is a further violation of the equal

protection clause of the Fourteenth Amendment to the U.S. Constitution.

In my opinion, if the court is going to attach your wages to guarantee compliance, then the

court should allow you to be able to stop the support collection unit for giving the money to your ex if

you are being denied your visitation rights. The support collection unit would hold onto the money
until there is a hearing and a decision is made. For the period time you were being denied

visitation you get the money back. If you were not being denied visitation, then the money goes to

your ex. This would force both to comply with the court order and above all it's fair. You pay - you
see your children. That's why the judges won't do it.

F E D E R A L C O U R T S U B J E C T
M A T T E R J U R I S D I C T I O N

28 U.S.C.A. Section 1343. Civil rights and elective franchise:

The district court shall have original jurisdiction of any dvil action authorized by law
to be commenced by any person:

(1) To recover damages for injury to his person or property, or because of the
deprivation of any right or privilege of a dtizen of the United States, by any act done in
the furtherance of any conspira(y mentioned in section 1985 of Title 42;

(2) To recover damages fi-om any person who fails to prevent or to aid in preventing



any wrongs mentioned in section 1985 of Title 42 which he had knowledge were about to
occur and the power to prevent;

(3) To redress the deprivation, under color of State law, statute, ordinance, regulation,
custom or usage, of any right, privilege or immunity secured by the Constitution of the
United States or by any Act of Congress providing for the equal rights of citizens or of
all persons within the jurisdiction of the United States.

Federal courts have a duty to entertain solid daim of unconstitutional restraint by state

under color of its law, and jurisdiction of federal court is not defeated by anything which may

occur in state proceedings. 356 F.2d 654 (1966), cert, denied 88 S.Ct. 154.

Where fundamental dvil rights are at issue, federal court should hesitate to abstain. Jones

V, Mgtsger> 456 F.2d 854 (1972). While the exercise of abstention is discretionary, federal courts

have a special duty to exerdse jurisdiction in dvil ri^ts cases. Cochran v. EuBweller. 372

F.Supp. 471 (1974) and Devlm v. Sosbe. 465 F.2d 169 held that use of abstention in cases involving
dvil rights is not to be encouraged.

ISSUANCE OF mjUNCJTIGN

When there is deprivation of constitutionally guaranteed right, duty of federal court to use

iiyimctive power to interfere with the conduct of state officers cannot be avoided. Woods v. Wriyht.

334 F.2d 369 (1964).

Where there is clear and imminent threat of irreparable ii^ury amounting to manifest

oppression, it is duty of court to protect against loss of asserted rî t by temporaiy restraining

order. Woods Y. Wright, 334 F.2d 369 (1964).

A federal district court has authority to issue injunctive relief against commission of acts in

violation of a plaintiffs dvil rights by state judges acting in their offidal capadty and by an

officer appointed by a state court. t, 1973,366 F.Supp. 1398, aflFd. 547 F.2d 1164.

Sostre v. Rockefeller̂  312 F.Supp. 863, 884 (D.C.N.Y. 1970), afOrmed in part, reversed in part

on other grounds 442 F.2d 178, cert, denied 92 S.Ct. 719 held:

[23] The cases in which injunctions have been issued against state offidals for
violating Fourteenth Amendment rights in the last two decades are legion. Such
injunctions issue, as a matter of right, where a violation of constitutional rights has
been proved. "Hiis court has no discretion to deny iiqunctive relief to a person who
clearly establishes, after trial on merits, that he is being denied his constitutional
rights. Cf. Henrv v. Greenville Airport Commission, et al.. 284 F.2d 631 (4th Cir. 1960).
In addition, the court's decree, where warranted, may provide for tiie retention of
jurisdiction to insure tiiat tiie ipjimctive order is carried out in an orderly fegTiinn
Brown v. Board of Education of Topelca^ 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1955);.



..or to allow the amendment of state rules to conform with the decree, Soatre v.
McGimiis. supra, 334 F.2d at 912-913. However, the iiqunction must issue.

Injunctive relief against higher pubhc officials is available in situations where they have
found to supervise and authorize unconstitutional activities. 407 F.Supp. 529

(1975).

Suits may be brought against public officials to enjoin them from invading constitutional

3. Buffier y. Frank, D.C.N.Y. 1975, 389 F.Supp. 502

Javitg V. iSteVfflg, 382 F.Supp. 131 (D.C.N.Y. 1974):

[5] ... Our Court of Appeals (2nd Circuit) has held that:

"[N]o soimd reason exists for holding that federal courts should not have the power to
issue iiqunctive relief against commission of acts in violation of plainti£Ps civil
ri^ts state judges acting in their official capacity."

J U D I C I A L I M M U N I T Y

Family Court Act § 145 — Liability of judge

Any family court judge who in good faith issues process in any proceeding under
this act shall not be liable therefore unless it is shown that his action in so doing
was malicious or a deliberate abuse of his discretion.

Certainly, it is not witliin a judges discretion to hear and determine a case which State

Constitution specifically deprives him of jurisdiction and over which he knows he lacks subject

mat ter ju r isd ic t ion .

A judge is absolutely immune from suit unless it can be shown that he has acted in clear

absence of all jurisdiction even if the judge is accused of acting maliciously and corruptly.

Morales v. Vega. (1979) 484 F.Supp. 1057.

A judge will not be deprived of immunity because action he took was in error, done

malidously, or was done in excess of his authority; rather he will be subject to liability only when
he has acted in clear absence of all jurisdiction. Chalk v. Elliott. (1978) 449 F.Supp. 65.

Doe V. County of Lake Indiana. 399 F.Supp 553 (1975) held:

[2-61 Despite its fundamental and efficacious purpose, the doctrine of judicial immunity is
not absolute and unlimited; it does not immunize every state court judge in every lawsuit.
On the contrary, application of the doctrine is restricted to its single objective: to protect
judidal freedom in the delicate process of deciding civil and criminal matters on their
merits. Where the initiative and independence of the judiciary will not be effectively
impaired, courts have refused to apply the doctrine of judicial immunity. For example, there
is no official immunity from criminal liability. O'Shea v. littletnTi 414 U.S. 488, 503, 94
S.Ct. 699, 38 L.Ed.2d 674 (1974). The Supreme Court recognized long ago that a state court



judge <Mm be made to answer criminaBy for violating the criminal provisioiis of the Civil
Rights Act. Ex parte Virginia. 100 U.S. 399,25 LJEd. 676 (1879). In addition, federal courts
have held that application of the doctrine is restricted to the following areas:

1. immunity applies only when the judges are faced with suits involving
their judicial as opposed to ministerial or administrative duties and

2. immunity applies only when officials are sued for damages.

Judges are not shielded by absolute immunity from dedaratoiy and injunctive relief.

ev. Fleming. 522 F.2d 730 (1975).

Schwle V. CiitY of Greenhills, 524 F.Supp. 821 (1981):

[4] .... It is asserted that any individual charged with a criminal offense has a right to be
fairly appraised of his constitutional protections and has a ri|^t to have the heard in
a court of proper jurisdiction. The only relief available to such an individual arises under
Civil Rights Act.

... The thrust of plaintiff complaint is that he was repeatedly deprived of certain
fimdamental rights by the concerted actions of the officials and employees of the City of
Grreenhills and a judge of a court that had no jurisdiction to hear the matter. The
continuum of incidents inextricably entwined, which culminated in the plaintiffs
conviction in the Greenhills' Major's Court, demonstrates not that he was falsely accused or
that he was fidsely airested or imprisoned but rather that he suffered iiqury to his rights
guaranteed under the constitution - his rî t to counsel, to be advised of his rig t̂ to a jury
trial, to have the matter heard in a court of proper jurisdiction, and not to be sentenced in
excess of the permitted penalty. It is not for this court to break plaintiflPs complaint down
into isolated incidents, which would, if taken separately, bear some token resemblance to
various state common law torts. This is because it is the series of events, the totality of acts
done under color of state law, which have allegedly deprived plaintiff of his rights imder the
Constitution. And, it is this continuum <rfevents»for whidhitiiereisno relief,
that comprises a cause of action under § 1983 that is broader than a common law tort. Indeed,
Title 42 U.S.C. § 1983 is only one example of sweeping legislation enacted by Congress to
t n r o v i d e r d i e f f o r c i t i z e n s f o r w h o m t h e s t a t e c a m i o t o r m n l l n o t r p l j fi f ,

RflTilrin V HnwarH 633 F.2d 844 (1980), cert, denied 101 S.Ct. 2020.

[1] ... In St^impv,Spflrkman, 435 U.S. 349,98 S.Ct. 1099,55 L Jkl.2d 231 (1978), the Supreme
Court declared that state judges are immune from § 1983 liability for "judicial" acts not
taken "in the 'clear absence of all jurisdiction."' LL at 357, 98 S.Ct. at 1105 (quoting Bradley
v. Fisher. 80 U.S. (13 WaU) 335,351,20 L.Ed. 646 (1872)). A state judge who ordered the
sterilization of a minor at her mother's request was held immune because the order was a
judicial act and no state law deariy excluded petitions for sterilization from the court's
subject matter jurisdiction, 435 U.S. at 357,360,98 S.Ct. at 1105,1106.

[5] An absence of personal jurisdiction may said to destroy "all jiuisdiction" because
the requirements of sulgect matter and personal jurisdiction are coiqunctionaL Both
mustbemetbrfore acourt hasthegutfaorityto aj^yiidicateflieriglitaofpHrtieiBtn

[6] If a court lacks jurisdiction over a party, then it lacks "all jurisdiction" to abjudicate that
party's rights, whether or not the subject matter is properly before it. See, e.f. Kulko v.
Superior Court. 436 U.S. 84,91, 98 S.Ct. 1690,1696, 56 L.Ed.2d 132, (1978) ("[i]t has long been
the rule that a valid judgment imposing a personal obligation or duty in favor of the plaintiff
may be entered only by a court having jurisdiction over the person of the defendant") . . .

[7] Because of the limits of personal jurisdiction constrain judicial authority, acts
taken in the absence of personal jurisdiction do not foil witiiin tiie scope of Intimate



*4x7decision making that judicial immunity is designed to protect. See GrRgnryy,
Tfapmpgpft, 500 F.2d at 63. We conclude that a judge who acts in the dear and complete
absence of personal jurisdiction loses his judicial immunity.

[10] But when a judge knows that he lacks jurisdiction, OR acts on the foce of dearly
valid state statutes or case law expressly depriving him of jurisdiction, judicial
immunity is lost. See Bradley v. Fisher 80 U.S. (13 wall.) at 351 ("when the want of
jurisdiction is known to the judge, no excuse is permissible"), Turner v Rflvnoa 611F.2d 92, 95 (5th Cir. 1980) (Stump is consistent with the view liiat "a clearly inordinate
exercise of unconferred jurisdiction by a judge-one so crass as to establish that he
embarked on it either knowingly or recklessly-subjects him to personal liability).
It has been documented that the state constitution, state statute and case law all expressly

deprive a family court judge of jurisdiction to enforce or modify a court order of support and or of

custody without a referral from the supreme court. It was documented that Judge James lacked

personal jurisdiction over my mother at the time he gave my ex-wife exclusive possession of her

property. At the beginning of this hearing he ordered my mother to leave the courtroom. It was also

documented that Judge James, Judge Ferradino, Hearing Examiner Warner and Judge Simone all
lacked personal jurisdiction over my mother when they attempted to place a personal obligation

upon her to support my ex-wife. Therefore, the judges can be held personally liable for their actions.

Dvkesv.Hoaeman. 743 F.2d 1488 (11th Cir. 1984)

[11] It is dear that a judge ̂ o acts in the absence of jurisdiction nuQr be hdd liable for
his decisions. Stwnp V. Sparkmam, 435 U.S. 349,98 S.a. 1099, (1978);

[13] We agree with the Rankin courts analysis. We point out in addition, that the
rational for the limitation on judicial immunity when suliijeGt jurisdiction is
laddngapplies with equal force when personal jurisdiction is laddng....
Baures v. Heisal. 361 F.2d 581 (3rd Cir. 1966) at 591:

. . . Because immunity is conferred on an individual solely by virtue of the office he
holds, reason required us to adiqpt arule which does not provide immunity fmr those acts
i^ch are done dearly outside the authcnity or jurisdiction of the <^Boe.

I argued that Saratoga County Surrogate Court Judge Simone was outside his subject matter

jurisdiction when he held a closed court trial and found me guilty of contempt for failure to pay

support and sentenced me to 30 days in jail. As a surrogate court judge he is not authorized to

determine violations of a family court order. I also argued, which was not denied, that Judge

Simone was never assigned to the family court to he£ur the proceeding. Even if he had been, he still

would have lacked jurisdiction as family court has no authority to enforce a court order of support

without a referral from the supreme court.



Maestri v. Jutkofskv. 860 F.2d 50, (2nd Cir. 1988 - N.Y.) cert, denied 109 S.Ct. 1132:

[1] . . . When a judge clearly lacks jurisdiction over the subject matter, "any authority
exercised is a usurped authority". Bradley v. Fishar^ 80 U.S. (13 Wall) 335 (1871)

[3]... Filially, Jutkofisky has not cHed, ncnr have we found, any case in a judge who
had egiereised authgritv outside the territory pw niwrfy tpiflim Mb jiiriBfUfftiffn whs
neverihdess held to be entitled to judicial immunity.

[4] For ajudge to aŝ eauttunity outside the geographic bounds ofhis office is the kmd of
cdear judicdal usurption which cannot be condoned any grant of immunity. No public
policy would be served by granting immunity for such am^ant excesses of authority.
As documented in my federal complaint, Schenectady County Family Court Hearing

Examiner Warner was outside the geographical bounds of his jurisdiction when he changed my

supreme court support obligation and when he held that I should be sentenced to jail for contempt of

a court order of support. Family Court Act § 174 specifically states that a proceeding may be

transferred to another county but only if it could have been originated in that county. Family Court

Act § 423 did not authorize this proceeding to be originated in Schenectady County as neither my ex-

wife or I ever resided in Schenectady County which Mr Warner was fully aware of. Mr Warner,

pursuant to FCA§ 174 was required to transfer the proceeding to a county in which it could have

been originated. As my ex-wife hved in Saratoga County and I lived in Rensselaer County the

only county the proceeding could have been transferred to was Rensselaer County. Also, there was

no administrative order transferring the proceeding to the Schenectady County Family Court.

Family Court Act § 174 states:

The family court in a county may for good cause transfer a proceeding to a family
court in any other county where the proceeding mi^t have been originated ahnii
txansfer a proceeding laying venue in the wrcmg county to a £Emiily court in any other
MiMiity igjiPfTft flw might hnva Hooti rwighmfaMi.

Arment v. Commonwealth Nat. Bank. D.C.Pa. 1981, 505 F.Supp. 911 holds that where it is

alleged that the attorney "joined" or "cooperated with" or "conspired with" state officers who acted

under color of state law, state action will exist. See, also, Antelman v. Lewis. D.C.Mass.l979, 480

F.Supp. 180.

Rank in v. Howard . 633 F.2d 844 :

[131 The supreme Court resolved the issue in Dennis v. Sparks. --U.S. ~, 101 S.Ct. 183 (1980).
The court held that immune judge's private coconspirators do not enjoy derivative immunity.

[14] It follows that "[p]rivate parties who corruptly conspire with a judge in connection with
such conduct are . . . acting under color of state law within the meaning of § 1983. li. at
S . C t . a t 1 8 7 .



I clearly documented that the attorneys named in the complaint either conspired with the

judges to deprive me of my rights and to have me sentenced to jail in order to extort over $100,000.00
from my family or they cooperated with the judges by allowing them to violate my rights.

Hostrop V. Board of Jr. CoUege. District 515. 523 F.2d 569:

The doctrine of civil conspiracy extends liability for a tort, here the deprivation of
constitutional rî ts, to persons other than the actual wrongdoer. W. Pressor, The Law
of Torts § 46 at 293 (4th Ed. 1971), but it is the acts causing damage to the plaintiff that
give rise to liability for damages, not the conspiracy itself.

"The damage for recoveiy may be had in a civil action is not the conspiracy itself by
the ii^'ury to the plaintiff produced by specific overt acts. [Citations omitted.] The
charge of conspiracy in a civil action is merely the string whereby the plniniriff' seeks to
tie together those who, acting in concert may be responsible for any overt act or acts."
Rutkin V. Reinfield, 229 F.2d 248,252 (2nd cir. 1956) cert, denied 352 U.S. 844.

Roe V. Borwp, D.C.Wis. 1980, 500 F.Supp. 127 held that a complaint alleging that guardian ad

litem appointed for child was involved in improperly depriving parents of custody of their child

without a court hearing can be held liable for his actions. The court stated:

Deprivation of child custody without a court hearing has been held to state a cause of
action under Section 1983 for a procedured due process violation. v,
Sugarman. 566 F.2d 817 (2nd Cir. 1977)

I iiilly documented that the law guardian appointed by the court for my children was involved

in depriving me of my visitation rights with my children without a court hearing and without

filing any papers with the court to limit or deny me visitation with them. Also documented was the

fact that he refuses to state why I cannot see my children.

Because I had been denied my visitation rights I filed a violation petition in 1990 with the

court not only naming my ex-wife but Judges James and Ferradino as respondents claiming they

were illegally interfering with my visitation rights. Judge James then appointed his friend and

colleague, Judge Austin to hear the case and signed Judge Austin's name to an Order to Show

Cause claiming I was not paying support. This was within a couple of weeks of the newspaper that I

published. When I was brought before Judge Austin for the first time, I was not informed of my

rights and he appointed Douglas Mills to be my children's law guardian. Mr Mills is a city court

judge for Saratoga Springs who is a colleague and ftiend of Judges James and Ferradino. Right

after court Mr Mills informed me that I would be seeing less of my children after the court

proceedings even though I had not seen them in over two years. Mr Mills stated he had seen my

newspaper deaUng with corruption in the Saratoga County courts. He had already determined the
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outcome of the proceeding concerning my visitation rights without any testimony being given.

This is a fair trial? When the child abuse reports were filed against my ex-wife he refused to take

any action to have the children interviewed away fiH)m the mother and the boyfriend. I then

attempted to see my children. Mr Mills left the following message on my answering machine:

I am trying to reach a Mr Charles Collins. This is attorney Douglas Mills. My phone
number is 587-0559.1 do not, 1 repeat do not want you to exercise visitatioii this weeikend
with your children until we go to court Ahhhhh, that would be my lecommendation.
Thank you.

Mr Mills then followed up the phone message by sending the following letter dated 10//3/90.

Please be advised that I do not think it is in the children's best interest to see you until
such time as we appear in family court and have a discussion regarding your
visitation ri^ts with your diildren.

My ex-wife also sent a letter dated 10/3/90 stating:

Pursuant to my telqphone conversation witii Dou|^ MiDs, Esq., our diildren's law
giiardian. I am denying you visitation until there is a cmirt «rd«r iti dirmfding
me of the k ind.

Both Mr Mills and my ex-wife were both fully aware that I had a supreme court order

concerning my visitation rights as well as a family court order by Judge James which he lacked

jurisdiction to render because of the supreme court order. This letter clearly demonstrates that they

are conspiring to illegally deny me my visitation rights. I then filed a petition with Judge Austin

to force Mr Mills and my ex-wife to state why I am not to see my children. Judge Austin dismissed

my petition and they have to this date refused to state why or to file any petition in any court to limit

or deny me visitation with my children.

Dinwiddie v. Brown. CA.Tex. 1956,230 F.2d 465, cert, denied 76 S.Ct. 1041, 351 U.S. 971 held

where state officers conspire with private individuals to defeat or prejudice litigant's right in state

court, litigant is thereby denied equal protection of the laws by persons acting under color of state

law and cause of action is created cognizable by federal courts imder this section.

In the complaint I documented where the county support collection unit was filing support

violation petitions against me that they knew contained false information, that they stole my

support checks in order to file false charges against me, that one transcript shows they supplied my

ex-wife's attorney with documentation that they knew contained false information to be used

against me in court, that they have back dated documents, etc. It was also shown that my ex-wife

has testified that her mother is the boss of the county data processing department and that her



department handles computer operations for the support collection unit.

When I filed suit in federal district court the court refused to address any of the issues raised.

I then appealed to the 2nd Circuit Court of Appeals and to the U.S. Supreme Court. No one wants to

address these issues. Can you imagine all the family court judges in the state and attorneys

involved in these family court proceedings being sued by both the husband and wife for the

violation of their rights. The judges and attorneys will be spending more time in court defending

themselves than they will have time for clients. Also, they could be charged with criminal actions.

The judges and attorneys cannot daim that they didn't understand the law. Isn't that what they

went to law school for and are being paid for?

S TAT U T E O F L I M I TAT I O N S

Martin v. Merola. 532 F.2d 191 (1976) at 192:

In the absence of any federal statute of limitations, § 1983 actions brought in New York
are governed by New York's three year period for suits based on a statute. 42 U.S.C A. §
1983; CPLRN.Y. 214

Federal Procedure Lawyers Edition, 1989, Civil rights § 11:241 - Accrual; tolling states:

Although federal courts borrow state statutes of limitations in actions brou t̂ under 42
U.S.C.S. § 1983, the determination of the date when the federal cause of action accrues is
customarily governed by federal standards. The time of accrual under federal law is when
tiie plaintiff knows or has reason to know of the injury which is the basis of the § 1983 action.

Brilevv. State of Cfll.. 564 F.2d 849,850, 855 (1977):

7. Where dvil rights plaintiff has been injured by fraud or concealment and remains
ignorant of it without any fault or want of diligence on his part, the statutory limitations
period does not begin to run until the discoveiy of the injuiy. 42 U.S.CJL § 1983.

The established rule, which we apply in this case is that, where plaintiff has been injured
by fraud or concealment and remains in ignorance of it without any fault or want of
diligence on his part, the statutory period does not begin to run until the discovery of the
iiyuiy. Holmbgrg, supra, 327 U.S. at 397, 66 S.Ct. 582; Hilton, supra, 522 F.2d at 602.

Important here is the fact that the judges and attorneys have concealed the fact that the state

courts are deliberately violating federal constitutional rights. They are also covering up the

violation of the jurisdiction of the family court as defined by the state constitution.

Martin v. Merola. (1976, CA2 NY) 532 F.2d 191:

[6] Statute of Limitations as to damage action under § 1983 by plaintiff's alleging that
their constitutionally guaranteed right to a fair trial had been infringed by action of
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district attorney and his assistants in announcing to the press the arrest of plaintiffs
and asserting they were tied to crime families did not begin to run until the completion
of the criminal trials. 42 U.S.C.A. § 1983; CPLR NY 214.

Grermane to the issue of when a family court proceeding ends is FCA Art 4, § 451 which states:

§ 451 Continuing jurisdiction - The court has continuing jurisdiction over any support
proceeding brought under this article until its judgment is completely satisfied and may
modify, set aside, or vacate any order issued in the course of the proceeding, provided,
however, that the modification, set aside or vacatur shall not reduce or annul arrears child
support accrued prior to making an application pursuant to this section

Connors v. Connors. 1980,425 N.Y.S.2d 786,103 Misc.2d 288:

Since Family Court Act § 451 explicitly gives Family Court continuing jurisdiction in
support proceedings "until its judgment is completely satisfied", and since the instant
matter, support arrears were reserved generally by Family Court Order of September 3,1974,
the Family Court's judgment had not been completely satisfied and would not be until
arrears were either vacated, modified or subject to a money judgment entered under Family
Court Act § 460 or otherwise disposed of; accordingly, the three year statute of limitations of
thia section could not bar the instant proceeding.

First, I beUeve that FCA § 451 violates the State Constitution. Under thig section Ihe statute of

limitations has not begun to run as I am stiU before the court on the issue of support under the same

d o c k e t n u m b e r .

CONSTITUTIONAL RIGHT TO DUE PROCESS

A "fair trial in a fair tribunal" is a basic requirement of due process. In re Murchison. 75

S.a. 623,625 (1955).

Scfaorie y. Ciity of Qreenhms, 524 F.Supp. 821 (1981) held:

[4] ... It is asserted that any individual charged with a criminal ofiGense the ri^t
to be fEuriy appraised of his oonstitiiticmal protectioiis and has a ri^t to have the matter
heard in a court of proper jurisdiction. The only rdief available to such an individual
arises under the Civil Ri^ts Act.

The United States Supreme Court In Re Oliver. (1948) 68 S.Ct. 499 at 507,508,510 stated the

reqiiirements of due process of a litigant accused of contempt of court:

[13,14] Except for a narrowly limited category of contempts, due process of law as
explained in the Cooke case requires that one charged with contonpt of court be
advised ofthecsharges against him, have a reasonable oppOTtunity to meet them ty
wiQT of defense or e^lanation, have the ri^t to be rqnesented by counsd, and have a
chance to testify and call witnesses in his behalf. The narrow exception to these due
process requirements includes only charges of misconduct, in open court, in the
presence of the judge, which disturbs the court's business, where all the essential
elements of the misconduct are under the eye of the court, and where immediate
pimishment is essential to prevent "demoralization of the court's authority * **
before the public" If some essential elements of the offense are not personally
observed by the judge, so that he must depend upon statements made by others for his
knowledge about these essential elements, due process requires, according to the
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Codice case, that the accused be acoorded notice and a fair hearing as above set out

The United States Supreme Court in,

stated the requirements of due process:

lin, 92 S.Ct. 2006 (1972) at 2008 also

[1] The Sixth amendment, which enumerated situations has been made appUcable to the
states by reason of the Fourteenth Amendment (citations omitted); and In fig Oliver....,
68 S.Ct. 499, ..., provides specified standards for "flu eriminalprosecutionfif'.

One ia the requiremrat of a "pubUc trial". InreOhver. supra, held that the rî t to a
"public trial" was applicable to a state proceeding even tiiough only a 60 day sentence
was involved...68 S.(3t., at 507.

Another guarantee is the right to be informed of the nature and cause of the accusation.
Still anotiier, the right to confrontation. Pointer v. Texas, supra. And another,
compulsory process for obtaining witnesses in one's favor. Washington v. Tavna supra.
We have never limited these rights to felonies or to lesser but serious ofTences.

In WftgbmgtQXX Y. Tg;s;as> supra, we said, "We have held that due process requires
that tiie accused have the assistance of counsel for his defense, that he be confronted
with witnesses against him, and that he have a right to a speedy and public trial." 388
U.S., at 18,87 S.Ct. at 1922. Respecting the right to a speedy and public trial, the right
to be infimnedofthe nature and cause ofthe accusation, the rî  to oonfitmt and
crosS'Ryamiiie witnesses, the ri|^t to cnmpiilsmy pmflftgg far nhfa^infag it
was resently stated. 'It is simpty not arguable^ n<xr has any court ever held, that the
trial of a petty offense may be held in secret, or without notice to the accused of the
charges, or that such cases the defendant has no ri^t to confront his accusers or to
compel the attendance of witnesses in his own behalf' Jnnlrftr, The Rig t̂ to Counsel
in Misdemeanor Cases, 43 Wash.L.Rev. 685, 705 (1968).

It is quite obvious that the New York State Judidaiy and the Federal Courts do not beUeve in

due process when it comes to fathers charged with contempt for violating a support order concerning

support. By refusing to hear my appeal the courts are holding that the state court judges and attorneys
can violate constitutional rights with immunity. They are also holding that the judges can take

one's property without notice and that they can charge one person with a crime and punish another.

MALIC IOUS PROSECUTION

An action for malicious prosecution may be brou t̂ under this section (Tille 42, § 1983) if,

acting under color of state law, defendant has subjected plaintiff to deprivation of constitutional

magni tude. i, 600 F.2d 600 reversed in part on other grounds.

Title 42 U.S.C.A. § 1983

The detexrence of future abuses of power by persons acting under color of state law is an

important purpose of this section. ^ 101 S.Ct. 2748 and that this



section was enacted particalaily to vindicade federal against deprivatiaii state action.

Kerr v. U.S. Dist. Court for Northern Dist. of California, 511 F.2d 192, 1975.

Gibralter v. Citv of New York. 612 F.Supp. 125 (D.C.N.Y. 1985):

[4, 5] . . . Government ofSdals may be held liable under § 1983 either for overt acts that are
illegal and harmful or for a failure to carry out their duties. Estelle v flnmhTa 429 U.S. 97.

STATE COURT PROCEEDINGS

Brown v. Jones. 473 F.Supp. 439 held tiiat state action to which tbia section is applicable

encompasses state judicial action, and thus fact that a state trial court has ruled on a federal

constitutional grounds in issue does not mean that a federal court is precluded from reconsidering

those issues in an action brought to eî oin a pending state proceeding because of alleged violations

of a plaintiffs constitutional rights of substantive and procedural due process.

Smith V. State of Kansas. 356 F.2d 654 hdd that federal courts have a duly to wntftWmiii solid

claim of unconstitutional restraint by state under color of its law, and jurisdiction is not defeated

by anything which may occur in state proceeding.

A state's judicial proceeding can be a form of actionable "state action" for purposes of this

s e c t i o n . „ 498 F.2d 1183.

"State action" within this section may be premised upon rulings and regulations of

administrative or regulatory agencies as well as upon legislative or judicial action. Palmar v

Columbia Gas of Ohio. Inc.. 479 F.2d 153.

Mansell v. Saunders. 372 F.2d 573 held this section providing civil action for deprivation of

rights embraces deprivation of both due process and equal protection of laws, it contemplates such

deprivation through unconstitutional application of the law by conspiracy or otherwise and it

permits damages, including punitive damages.

Seitz V. Clark. 524 F.2d 876 held in litigation under this section, pimitive damages may be

awarded in some situations for a malicious and wanton disregard of a plaintiffs constitutional

rights even in the absence of actual damages.

Johnson v. Cnimish. 224 F.Supp. 22 held:

The purpose of this Act has been lucidedly stated by the Supreme Court in Monroe v. Pane. 81
S.a. 473 (1960):
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federal rî t in federal courts because, lyr reason of pTEihidioe, paasion, n^ect,
intolerance, or otherwise state laws mî t not be enforced and the rfwiwiB of citizens to
the eiqcqmient of rî ts, ikovH îes, and immunities guaranteed by the FourteenUi
amoidmentmii^t be dsniedby tixe state agendes*"

... The Supreme Court has made "neglect" a ground for bringing a federaUy deprived
claim as well as "prejudice", "passion", and "intolerance". In addition to these grounds
the Court has made a blanket denundatioii of an fonns of amduct Tdnch deny Fourteentii
Amendmoitriî ts by adding the phrase 'Vir ollierwise^aftertiie above-proscribed
Sprith Vt UiSm 723 F.Supp. 1300 held a nonstate actor conspires with state officials to deprive

an individual of his constitutional rights, action under § 1983 will lie against that nonstate actor.

SOCIAL SERVICES

Social Services Law § 424 - Duties of the child protective service concerning reports of abuse
o r m a l t r e a t m e n t :

Each child protective service shall:

6. upon the receipt of such report, conmience or cause the appropriate society for the
prevention of cruelty to children to commence, within twenty-four hours, an appropriate
investigation which shall include an evaluation of the environment of the child named in
the report and any other children in the same home and a determination of the risk to such
children if they continue to remain in the existing home environment, as well as a
determination of the nature, extent, and cause of any condition enumerated in such a report,
the name, age and condition of other children in tlie home, and, after seeing to the safety of
the child or children, forthwith notify the subjects of the report in writing, of the existence of
the report and their rî ts pursuant to this title in regard to amendment or expungement.

While in Family Court before Judge Austin there were two child abuse reports filed against

my ex-wife and her live-in boyfiiend. The first person gave their name to the child protective

services and asked to be contacted. The first report stated:

August 15,1990: Everett had bruises 2 months ago on his back (approximately 8 bruises,
different locations). Source feels that Cary punches Everett because he disdplines
Everett and has "kicked his ass". Child is sceured of Cary. Motiier verbally abuses the
children; mother also hits children. Add. Info. SOURCE REQUESTS CONTACT.

The second child abuse report stated:

August 28,1990: Mother and boyfiiend smoke pot in firont of the children to the point mother
and parental substitute unable to supervise children. Mother and boyfriend have left
children alone overnight and for periods of time up to a week. This has reportedly occurred
for a long period of time. Mother has hit children at times for various reasons. Children
forbidden to contact relatives, are described as isolated. Reportedly there is a lot of
hostility, anger and profanity in the home. Guardianship in question.

My ex-wife refused to allow the children to be interviewed without her being present. The
children were not interviewed until September 19, 1990 over a month after the first report: was

made. The children were interviewed with both the mother and the boyfriend present. I was
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notified on September 8,1990 about the reports by chad welfare. When I went to Judge Austin on

September 12,1990 to have the children interviewed away firom the mother or to have them

interviewed in school, Judge Austin refused to take any action. I also provided Judge Austin and

child welfare the testimony of several people including a teacher, a brownie troop leader, the

boyfriend's brother and his girlfriend's testimony which documented the neglect of the children

by my ex-wife and that she was not Uving with the children. Their was also uncontradicted

testimony from some of these witnesses that the children were being left home alone on numerous

occasions. They testified that my son was frequently calling around trying to find his mother

because no one was home with the children. My ex-wife's testimony and that of the live in baby

sitter contradicted each other concerning the care of the children as well as in other issues

presented to the court. Not only would I seriously question the procedures followed in this case but I

believe that Judge Austin or Judge James interceded on behalf of my ex-wife to make sure that

there was no investigation and that the child welfare department would find nntVting tihat. i could

use in court against my ex-wife. My ex-wife testified that the children were starving when she and

her mother purchased a bedroom set in the amoimt of $1,498.00 for herself.

My ex-wife testified on October 3,1986 to the following:

Q. For April, at the time you were in court making the allegation that your children were
starving, you deposited $1,053.00

A. If I remember correctly, it also stated I had $34.50 in overcharges.

Q. No, she hasn't. I think I am entitled to a yes or no.
Court: Answer the question.
A. The answer is the children were near starvation and we did not have any money. The

answer is yes the part where the money was there or whether they were just checks — I had
$34.00 worth of service —

Q. Ms Carella, would you agree with me if I made the statement that three days prior to the
time you went into court before Judge Ferradino and alleged that your children were near
starvation your mother purchased you a bedroom set in tiie amount of $1,498.00?

A. Three days prior going into court?
Q. Yes.
A. I'm not going to agree to you.
Q. Did you disagree with that statement?
A. I'm saying that I don't know.
Q. You have the sheet that shows the purchase, can I see it.
A. What was the court date?
Q. April 29.
Morsillo: You can't eat those. You can't eat a dresser and a bed.
Q, Wha t?
Cour t : Neve r m ind . Go ahead .
Q. Can I see the check?
Morsillo: Oh yes indeed.
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Q. Will you â ee with me if I said that your mother bought that bedroom set the day before

you WCTt into court aU^iiig your children were near starvation?
Morsillo: Yes, we'll agree.

This was only a sample of what was testified to in court. It was also shown that my ex-wife in

September, four months later, put $2,500.00 down on a Pontiac Firebird sports car and that the

monthly car payment was $116.00 plus $236.00 per month for insurance. Court records show that in

November and December she made double car and insurance payments. With four months to go
for her court reporting decree she quit school in January, at the top of her dass, fflaimitig she had

no money and the children were again starving. She went to work as a legal secretary. There was

a lot more testified to as to her spending habits, her neglect, abuse of the children and her not even

Uving with the children. I have the transcripts to back up everytiiing I state. Mr Morsillo was right
— the children cannot eat a dresser and a bed! This is child abuse!!

The psychological report ordered by the Court, stated:

Ms Carella uses the children as sources of emotional support fcnr herself about \vfaat
diould be adult issue& That she has serioudy over mvnlv»^ thawft rjiiliiwi tn th** w
between hersdf and their jGather, behavior which may be mtanaiiying their Icq l̂y
conflicts, causing them some amdeiy and subverting their relationship with Iheir &lher.
She has also tended to use the children as weapons when angry at Mr Collins.

P O I N T T W E N T Y - S I X

STATE SUPREME COURT

Judge Plumadore is refusing to give my mother back possession of her property even though

he has ruled that Judge James had no authority to give my ex-wife exclusive possession of her

property. He also ruled that the order giving her possession of the house is no longer mandated by

reason of the Appellate Court decision and the fact that Judge James has issued a subsequent order.

He is refusing to take any action until I can be sentenced to jail for not paying support by Judge

A u s t i n .

Judge Keniry has refused to dismiss a lawsuit filed by my ex-wife against me, my mother
and my stepfather for damages of $600,000.00 because we are trying to have her evicted fi-om the

house. He has refused to address the issue of Judge James being deprived of jurisdiction to give her

possession of the non-mantal house and whether the decision has been overturned. I flm sure he is

waiting for me to be sentenced to jail in order to force my parents to settle this by turning the house
over to my ex-wife. Judges Plumadore, Keniry, Austin, James, etc. are all involved in case

fixing, extortion and the oppression of constitutional rights.
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O T H E R C O N S T I T U T I O N A L R I G H T S

The Fourteenth Amendment provides:

Section 1. All persons bom or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or immimities of citizens of the
United States; nor shall any state deprive any person of life, liberty, or property, without due
process of law; nor deny any person within its jurisdiction the equal protection of the laws.

Section 4. The Congress shall have the power to enforce, by appropriate legislation, the
provisions of this article.

Section 4 gives the Congress the power to enforce constitutional rights by legislation. Is it

gomg to take an Act of Congress finr tiie ciiizeDS of New York State and other states to have tfaeir

Constitutional Bi^ts enforced? How many more fitigants are going to be denied their

constitutional ri^ts before something is done ?

The United States Supreme Court has determined the basic Constitutional rights of every

citizen. The Supreme Court held in 88 S.Ct. 1444, that the Sixth Amendment

is applicable to tiie States by reason of the Fourteenth Amendment.

In Re Oliver. 68 S.Ct. 499, the Supreme Court stated at 510:

[10,11] ... A person's rig^t to reasonable notice of the charge against him, and an
opportunity to be heard in his defense~a rig^t to his day in court—are basic in our
system of jurisprudence; and these rights include, as a minimiun, a right, to examine
the witnesses against him, to offer testimony, and to be represented by counsel....

[16] It is "the law of the land" that no man's life, liberty or property may be forfeited as a
punishment until there has been a charge fairly made and fairly tried in a public tribunal.

In Argersinger v Hamlin, 92 S.Ct. 2006, at 2012 the Supreme Court held:

[3] We hold, therefore, that absent a knowing and intelligent waiver, no person may be
imprisoned for anv offense whether classified as petty, misdemeanor, or felony,
unless he was represented by comisel at his trial

Pointer v. State of Texas. 85 S.Ct. 1065 (1965):

[9, 13] Under this Court's prior decisions, the Sixth Amendment's guarantee of confrontation
and cross-examination was unquestionably denied petitioner in this case. As has been
pointed out, a major reason underl3dng the constitutional confrontation rule is to give a
defendant charged with a crime an opportunity to cross-examine witnesses against him. . . .

Washington v. State of Texas. 87 S.Ct. 1920 (1967):

[3, 4] The right of an accused to have compulsory process for obtaining witnesses in his
favor stand on no lesser footing than the Sixth Amendment rights that we have previously
held applicable to the states.
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right to offer the testimony of witnesses, and to compel their attendance, if necessary,

is in plain terms the right to present a defense, the right to present the defendant's version
of the facts as well as the prosecution's to the jury so it may decide where the truth lies. Just
as an aĉ ed ĥ  the right to confront the prosecution's witnesses for the purpose of
challenging their testimony, he has the right to present his own witnesses to establish a
d^ense. This ri|̂ t is a fandamental element of due process of law.

The Fifth Amendment provides in part:

"nor shall any person be subject to the same offense to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal trial to be a witness against himself, nor
be deprived of life, liberty or property, without due process of law;...

InRePaley, 549 F.2d 469 (1977) the court held:

[1, 2] .. . The statute, deUberately phrased in language of the Fifth Amendment,
immunizes the witness against use of his compelled testimony "in any criminal case,"
rather than against all potential opprobrium, penalties or disabilities which occur as a
consequences of the compelled disdosures. (citations omitted) Thus, the salient
constitutional language inquiiy involved here is whether a state bar disciplinary
proceeding is a "criminal case" within the purview of the Fifth Amendment.

[3] Denomination of a particular proceeding as either "dvil" or "criminal" is not a
talismanic exerdse, but rather attaches "labels of convenience," In re Gault. 387 U.S.
1,50,87 S.Ct. 1428, and tends to inhibit factual inquiiy into the nature of l̂ e proceeding
itself. The Supreme Court has determined that the "sole concern (of the self-
incrimination dause] is, as its name indicates, with the danger to a witness forced to
give testimony may lead to tlie infliction of 'penalties afELsed to criminal acts . .
(dtations omitted) In other words, the privilege against self-incrimination fimctions
as a safeguard against rendering an individual criminally liable or subjecting biTti to
prosecution for commission of a crime through the use of testimony coerced from him.
Therefore, a "criminal case," for purposes of the invocation of the Fifth Amendment
privilege, is one which may result in sanctions being imposed upon a person as a result
of his conduct being a4judicated violative of the criminal law.

[41 Thus, a clear distinction exists between proceedings whose essence is penal, intended to
redress criminal wrongs by imposing sentences of imprisonment, other types of detention
or commitment, or fines and proceedings whose purpose is remedial, intended to protect the
integrity of the courts and to safeguard the interests of the public by assuring the continued
fitness of attorneys Ucensed by the jurisdiction to practice law. The former type of
proceeding is, in actuality, "crimini" in nature and therefore within the ambit of the
Fifth Amendment safeguards against self-incrimination; the latter is not.

In summary, whether a proceeding is classified as "dvil" or "criminal" depends not on

what label has been put on the court, but rather what is the puipose of the proceeding. Does the

litigant face the possibiHty of imprisonment, other types of detention, commitment, or a fine. If the

answer is yes - he is entitled to his Constitutional safeguards. How many fathers have been forced

to admit they didn't make a pa3naient and then denied their right to present evidence in their favor.

Just forcing the father to admit he didn't make a payment violates his Fifth Amendment right.

When I called my ex-wife's attorney, Mr Morsillo, to the stand, Judge Ferradino, after four

or five questions, refused to allow me to continue because Mr Morsillo was caught peijuring
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himself. Judge Ferradino then held a discussion session. Judge James, at the April 7, 1987 and
April 8, 1987 trial, refused to allow me to cross-examine my ex-wife on her testimony, I was only
allowed to present evidence and documentation covering the period of Oct. 3,1986 to April 7,1987
while Mr Morsillo, my ex-wife's attorney, was allowed to present documentation from 1981 to

April 7,1987.1 was not allowed to dispute this testimony or documentation. I was forced to answer

questions that might incnnunate me and then I was not allowed to present documentation in my
favor or to explain the documentation that they were trying to use against me. Judge Austin and

my court appointed attorney, in the current proceeding, are refusing to allow me to call witnesses

on my behalf because they are their friends and colleagues. This is a conflict of interest. This is

one reason why Judge Austin is refusing to allow me to have a public trial and my attorney is

cooperating with Judge Austin.

P O I N T T W E N T Y - E I G H T

F E D E R A L R I G H T S

Every person who, under color of any statute, ordinance, regulation, custom or usage,
ofany StateorTerritoiy, sulgectŝ or causestobe sulgect̂  any citizen of the United
States or other peracm ^fhin tiiejuxiadiction thereof to the deprivation of any rî ts,
privileges, or immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding for redress.

(2) If two or more persons in any State or Territory conspire to deter by force,
intimidation, or threat, any party or witness in any court of the United States from
attending such court, or from testifying to any matter pending therein, freely, fully,and truthfully, or to injure such party or witness in his person or propê  on account of
having so attended or testified, or to influence the verdict, presentment, or indictment
of any grand jury or petit juror in any such court, or to injure such juror in his person
or property on account of any verdict, presentment, or in ĉtment lawfully assented to
by him, or of his being or having been such juror; or if two or more persons conspire for
the purpose of impeding hindering, obstructing, or d^eatingin any manor, the
course of justice in any State or Territory, with intent to dra^ to aiqr citizen the equal
protection of laws, or to iiqure him or his property for lawfulfy^ enforcing or attempting
to enforce, the rî t of any person, or class of persons, to equal inotection of the lawî

Clause authorizing redress against "deprivation under color of state law" may also mean

"deprivation under color of any state constitution". to, D.C.Mo. 1969, 303 F.Supp,

1240, AfiKrmed in part, remanded in part on other grounds 460 F.2d 1227.

I, 437 F.Supp. 788:

It is beyond doubt that property rights are protected by the Fourteenth Amendment and
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Finance. 92 S.Ct. 1113.

Uptown Peoples Com.. Etc. v. Board of nom'rs. Rtr, 647 F.2d 727 (1981):

[6] State deprivation of property rights are cognizable under § 1983 ...

Acquisition, enjoyment and alienation of property are among those basic constitutional

rights protected by the Civil Rights Act of 1871. 42 U.S.C A. § 1983. Privitera v Tnwn nf Phelps

A.D.2d 1, 435 N.Y.S.2d 402. 88 S.Ct. 2186.

D E T E R M I N I N G S U P P O RT

The Legislature in order to make support throughout the state more uniform came up with a

formula for the judges to use in determining the amount of support. In short, the legislation holds

that the non-custodial parent, 95 % of the time is the father, would pay 17 % for the one 25 % for

two, 29 % for three, 33 % for four and 35 % for five or more. This is based upon gross income. In

order to circumvent this statute, the court is using "potential income". This is not what you are

making but what tiie court feels is your potential to make. Your potential income is what ever the

judge feels you should be making. Your potential income is at the whim of the judge.

Now if you try to get a head and take a part time job to pay off some bills. The court then

figures this income into your total. So you can't quit the part time job. Also, if you have to work

weekends to make ends meet, you might as well forget about seeing your children. The court

wants you working - seeing your children is not important.

During my trials it was shown that I was under court order to pay more than what my income
had ever been. This was never contradicted. The judges in their rulings never stated what my

potential income was or what funds I supposedly had available to me. They refused to even address

the issue of what my income was. They only dealt with expenses, some made up by the court. How

can a person pay out more in support than he makes? How can a person live when tiie court takes

his entire income? Then sentences him to jail because he is not making more money.

In sentencing me to jail in April, 1987 Judge James stated:

... that from November 1986 to the present time there was no periods when Petitioner was
without income; that the Petitioner possesses imused assets particularly the ability to borrow;

Judge James did not use the word "sufficient" income. I had income, but my court order was
for more than my income. According to Judge James I was to borrow the difference plus borrow
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money to live on. Who would lend me money that I had no way of paying back? This was an

attempt to extort money from my mother. Either she loans me the money, knowing I cannot repay

it, or I go to jail.

In sentencing me to jail in September 1987, Hearing Examiner Warner stated:

The Court finds after hearing that respondent has failed to make all of the payments recited
above as previously directed, I recommend that the previously suspended sentence be imposed.

While I cannot find from the evidence that respondent voluntaiily quit his employment, I
am convinced that he exhibits little if any imtiative for anything other than litigation in this
Court. He would be better served by applying himself to the pursuit of employment rather
than by seeking to avoid or to reduce Ms present obligation.

In sentencing me to jail in Januazy 1988, Judge Simone stated:

The court now finds firom the evidence that the respondent did willfully violate the order
of this court dated April 15,1987 and has continued to do so. The respondent is capable of
carrying out the provisions of said order. While he was employed, he failed to do so; which he
was receiving unemployment benefits he failed to do so and now while he is re-employed he
has failed to do so. The court is convinced that the respondent does have fimds available to
him to comply wiih tiie order and/or that he is capable of obtaining such funds. The court
believes that this respondent has not utilized his best efforts and his talents to the utmost but
has taken a position of "wait and see" relying upon his family as his security. He is under a
duty to use his assets and earning powers to maintain the marital standard of living
(Ificfeland Vt Hjckland, 39 N.Y.2d l). The measure of ability to support is not based upon
what an irresponsible husband designs to earn, but his potential ability to earn in li|̂ t of his
past experience (Porcelain v. Porcelain, 94 M2d 891).

Section 412 of the Family Court Act provides that a husband is chaî eable with the support
of his spouse if possessed of sufficient meams or able to earn such maang (underlining
mine). It is not husband's economic condition which is a measure of proper amount of
support for wife and his dependant children but rather it is husband's ability to provide, his
potential earning power, which must be considered; fact that he does not work, does not, in of
itself, preclude finding that he has means wherewith to disdiarge support order, (see 97 M2d
920,94 M2d 891,78 M2d 585)

Judge Simone never stated what my potential earning ability was and he never even

addressed my previous income. Why? Because he would not have been able to justify sentencing

me to jail.

On appeal the Appellate Court in its January 1989 decision stated:

There is merit, however, to respondent's contention that he has 8ho\m bis fiimrimql
inabilily to comply with flie terms of the support, order and thiia dinaiW lift 4yf the
commitment order. * * * On the other hand, the recfxrd discloses numerous attempts to
successfully comply with the order of support, iwf»lndmg borrowing mcmey or, in tiie
alternative, to have flie support order modified sn aia tn render wimplifmrift pfm ĵtinnWo-
Family Court's emphasis on respondent's alleged access to fimds is not well founded in this
record. There was much testimony concerning the financial status of respondent's mother
from which the court could have assumed that funds were available to him, including the fact
that respondent had resided with his mother rent free from 1981 and that she appears willing
to offer financial assistance to him. However, the mother's fjnnnffini status cannot be said to
be respondent's status.



In the at bar, the reooid does not demonstrate a fedlure to make siqjport payments
aoocmipanied an absence of aqy attonpt to modiQr the order (tfsuppQrty nor does it
demonstrate the fiedhne to use any part of respondent's wages to make siqiportpî ents
while regularly employed so as to constitute prima fade evidence of willfulness (see.
Family Court Act § 464 (3J [aj; ass algfl, Matter of Sands v. Sanda. 105 AJ).2d 788, appeal
dismissed, 64 N.Y.2d 767).

Reqiondent made partial siqqBQrt payments and, at the same tnnê  made several attemptsto have ̂ e support order modified. To deprive a person of liberty by oonunitment to prison, the
willful violation of a prior court order must be established by dear and convincing evidence
(Matter of Ck>x v. Ck>x, 133 A.D.2d 828; Bulow v. Bulow, 121 A.D.2d 423). Such evidence is not
presented here. The commitment of respondent is not warranted on Ifais record.

Order entered Januaiy 25,1988 reversed, on the law, without costs, and matter remitted t
the Family Court of Saratoga County for a new trial on the issue of respondent's support
obligations.

Had my mother been willing to loan me the money I certainly would not have been charged

with failure to pay support several times and have been sentenced to jail for contempt. When Judge

James issued his new support order on September 8,1989 he stated my potential income for the first

time which was exactly what I had been making at the time he and the other judges sentenced me to

jail for not earning my potential. My support obligation was for less than what I had agreed to pay

in support in 1981. In order to circumvent the Appellate Coiut ruling and to take out retribution

against me Judge James illegally placed me over $5,000.00 in arrears by depriving me of credit

for support I had paid under the previous family court orders in violation of FCA § 449.

Because I have refused to appear in court before Judge Austin, as he is denying me my

constitutional rights to a public trial, jury trial, court of proper jurisdiction and the fact that botii

my mother and I have sued him in federal court for violating our rights, he has issued a warrant

for my arrest and an order stating that I am not allowed to see my children even though I have not

been able to see them in over 6 years because of the judges actions in refusing to protect my

visitation rights. There was no petition before him to deny or limit my visitation rights and tiiere

has never been one filed with any court. Judge Austin is fully aware of where I have been residing

as is the Saratoga County Support Collection Unit and my ex-wife's attorney.

I have been visited by the Pinellas County Sheriffs Department because of a request by the

Saratoga County Sheriffs Department to make sure I am in Florida. The Pinellas County

Sheriffs Department wanted my phone number so that the Saratoga Coimty Sheriffs Department

could call me. When the deputy sheriff came to my home he had written on his paper that I was not
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to be arrested as Saratoga County would not extradite me back to New York. Why? Because they

would have to appear in open court and I could fight the extradition on the grounds that Judge

Austin lacked jurisdiction to issue the warrant for my arrest and that he was deliberately

violating my constitutional rights.

Federal Judge McAvoy has sanctioned me over $8,000.00 by ordering me to pay the attorney

fees of the attorneys and the judges who I sued plus I am not allowed to file any more suits in

federal court without first getting the court's permission. The judges and attorneys have and

continue to violate my constitutional rights and I am to pay them for demanding that the federal

court protect my rights. Judge McAvoy stated that my suit was barred by the three year statute of

limitations even though I am currently before Judge Austin and he did not address the issue of

when I discovered that my rights were being violated. He also held that the Eleventh Amendment

or by the doctrine of absolute immunity prevented me from suing the judges without addressing

whether or not the State Constitution, state statute or case law expressly deprived them of

jurisdiction nor did he address the issue of an ii^unction or the violation of my constitutional

rights. Judge McAvoy stated:

Defendants, who have had to waste a tremendous amount of time and effort responding to
plaintifTs baseless, and at times scurrilous attacks, in addition to monetary sanctions,
seek an injunction barring plaintiff from filing any frirther actions without prior leave
of the court.

Judge McAvoy then sanctioned me over $8,000.00 for filing a fiivolous suit and ordered that I

need the court's permission to file again in federal court. This is the punishment I must pay for

demanding my constitutional rights be enforced. I was entitled to a jury trial as this punishment

exceeds $5,000.00.

Obviously, Judge McAvoy does not believe in Constitutional rights or a fair hearing. Judge

McAvoy told my mother that he was going to sanction her because she has tried to file federal

criminal charges against the state of&cials including Attorney Greneral Abrams for conspiring to

extort money and property from her by having me sentenced to jail in secret and because they have

taken possession of her property without having either personal jurisdiction over her or subject

matter jurisdiction concerning the issue of title or possession of the real property. On February 20,

1993 Judge McAvoy ordered that my mother pay Mary Ellen Clerkin over $1,500.00 for representing

the state ofGcials in this proceeding.
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Judge Austin issued his warrant for my arrest after I had appealed Judge McAvô s order to
the Second Circuit Court of Appeals in New York City. I filed a motion with the Court of Appeals for

an injunction against Judge Austin so that I could appear for oral arguments. I argued that Judge

Austin lacked jurisdiction to render order issuing a warrant for my arrest, that there was a

conflict of interest as he was a party to the federal proceeding, that this was intended to deprive me

of my right to argue the case before the Court of Appeals and that I was being denied my right to a

public trial. Chief Judge Oakes along with Circuit Judges Cardamone atiH Pierce summarily
denied my motion for an injimction. Thereby, depriving me of my right to argue my case before

the Court of Appeals without the threat of facing incarceration if I showed up. This would also

violate Title 42 §§ 1983 and 1985 as well as Title 18 § 241 - Conspiracy against rî ts of citizens.

When I appealed to the United States Court of Appeals (91-7703) they stated:

Collins argues that the district court erred by HiainiaBiTig hia complaint alleging
violations of 42 U.S.C. § 1983 (1988) and by imposing sanctions. In this complaint,
Collins essentially claims that judges, hearing officers, lawyers and otiiers violated
and conspired to violate his constitutional rights in connection with a series of New
York State proceedings stemming from a 1981 divorce.

Collins' section 1983 claims against the judges are barred by the doctrine of judicial
immunity. Ss& Stump v. SpurlcTnan 435 U.S. 349, 362-64 (1978). With respect to
Collins' remaining claims, we agree with the district court that they fail to allege
specific facts sufficient to indicate that a deprivation of rights has occurred. See Barr v.
Abrams, 810 F.2d 358, 362 (2nd Cir. 1987). Finally, we believe that the circumstances
warranted the district court's imposition of sanctions.

Accordingly, Collins' arguments are unavailing.

(N.B. TfflS SUMMARY ORDER WILL NOT BE PUBLISHED IN THE FEDERAL
REPORTER AND SHOULD NOT BE CITED OR OTHERWISE REUED UPON IN
UNRELATED CASES BEFORE THIS OR ANY OTHER COURT.)

The complaint that I filed was 277 pages with 55 exhibits totaling over 650 pages which

included court decisions, orders, petitions, pages of transcripts, letters, etc. I have all of my court

documentation including all of the transcripts except one. I backed up every one of my allegations

with documentation. I was very specific about my allegations. I am willing to appear any time,

anywhere in an open court where I am guaranteed that my constitutional rights will be protected.

P O I N T T H I R T Y - O N E

F I R S T A M E N D M E N T R I G H T S

T h e F i r s t A m e n d m e n t s t a t e s :

Congress shall make no law respecting an establishment of religion, or prohibiting the fi*ee
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exercise thereof; or abridging the freedom of speech, or of the press; or of the right of the people
peaceably to assemble, and to petition tiie Government for redress of grievances.
In April 19901 exercised my right to publish a newspaper under the First Amendment and

under N.Y.S. Civil Rights Law § 74. Because I printed the truth, the judges would not have been

able to maintain a libel or slander suit against me, the judges and attorneys decided to frame me

by claiming I owed child support. The paper was called the "Saratoga Star". I named the judges
and attorneys tihat are involved in case fixing, extortion, fraud, etc. Some of the headlines were as

f o l l o w s :

Judge L. Foster James consistently lies in his decisions!
—For Sex, Money or Political Favors-

Saratoga Judges hold children hostage while conspiring to extort
over $100,000 from their father and his family!

Does Judge James and the Saratoga judiciary get their jollies from
seeing children neglected, abused and molested?

Schenectady County Hearing Examiner Warner conspires with
judges to fix case!

Ferradino - A man of his word?

NYS Judicial Commission protects judges not the pubUc!
Which has more integrity?

Cow manure or the NYS Judicial Commission

Committee on Professional Standards has no intention
of investigating corrupt attorneys

Should the kangaroo be made a part of the NYS judicial seal?

You can imagine that this did not go over well with the judges and those named in the paper.

Why are these judges and attorneys hiding behind closed doors? Because liiey are cowards. Isn't it

wonderful they can hide behind closed doors? They could not maintain a suit against me in an

open court so they had Mr Morsillo, my ex-wife's attorney, and the Saratoga County Support

CoUection Unit file false charges against me in family court where they could take out retribution

against me in secret. They are involved in oppression of constitutional rights, case fixing,

extortion, etc. This is what happens when you have closed courtrooms. A person who has been

charged with murder, drug trafficking, arson, burglary, assault has more rights than an honest
father has trying to see his children or when he is charged with the crime of not paying support. Not

only are tliese judges actions in^jalfaiit they are a disgrace to the ignateiw iia

siqiposetohave.
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UNITED STATES SUPREME COURT

Inscribed above the firont entrance to the Supreme Court building are tiie words:

EQUAL JUSTICE UNDER LAW

SubpointOne

I brought suit against the judges and attorneys in federal court. The District Court, the

Federal Court of Appeals and the United States Supreme Court have all refused to address these

issues. Most of the documentation in tiiis document, in a condensed form, was contained in my

Petition for Certiorari to the United States Supreme Court. In my Petition for Rehearing (Collins v.

Unified Court System of N.Y. et al., 91-1552 - Petition denied) I stated:

The Supreme Court has never held that the states have a right to violate a persons
constitutional rights. To deny this petition would be holding that Petitioner, as a U.S. citizen
is not entitled to the protection of his rights to due process and equal protection of the laws.
That the New York State judiciary has tiie authority to deprive its citizens of their basic
constitutional rights. If this Court will not protect Petitioner's ri^ts, who will? The State has
refused to do so for seven years.

The Supreme Court should issue an injunction to immediately stop the violation of
Petitioner's Constitutional right to a court of proper jurisdiction, right to a public trial and
his right to assistance of counsel.

The federal court should assume jurisdiction over the state court proceeding as Petitioner
does not have adequate relief available to biTti in the state court.

The Court should declare that Petitioner is entitled to compensation for injury to his
rights guaranteed under tiie U.S. Constitution as the family court judges and hearing
examiner along with tiie surrogate court judge acted in complete absence of all juriŝ ction
as the State Constitution, state statute and case law expressly deprived them of subject matter
jurisdiction and are therefore personally liable for their actions against Petitioner.

The last, but most important is that Petitioner prays that this court will allow bim to have
a relationship with his children and possibly custody of his children because of the actions by
the judges, attomejrs and his ex-wife in depriving as well as the children of the love and
affection that parents and children have for each other. Petitioner has never done anj^thing
to deserve the deliberate destruction of his relationship with his children and to be denied
visitation with them for almost five years. It is not Petitioner who has been violating the law,
but it is Petitioner who is paying the consequences for demanding that the laws of the United
States and tiie State of New York be enforced.

Sul^pcnntTwo

My mother filed the following Petition for Rehearing in the United States Supreme Court

after they denied her motion for Writ of Certiorari (King v, James, et al., 91-1891). This Petition

for Rehearing was also denied. The Supreme Court does not want to address these issues because of

the potential number of cases that would be filed in federal court. They are refusing to protect

Constitutional rights that they have sworn to defend. The district court and the U.S. Court of
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Appeals have also refused to address these issues. The federal courts, inclnJlng the Supreme
Court, are deliberately violating Title 18, § 241the oppressiiig of constitutional rî ta

This case is based upon several criminal contempt of coiut proceedings where
Petitioner's son was charged with contempt of court and sentenced to jail several times
without the benefit of his constitutional rights to a public trial and a jury trial.

The judges Iwve given possession of Petitioner's property to another and have placed a
personal obligation upon her based upon these criminal proceedings which she was not a
party to.

F A C T S

Petitioner's son, Mr Collins, and Ms Carella were divorced by a New York State
Supreme Court decree signed July 27,1981 and entered on August 3,1981 which provided for
support, visitation and custody of the children of the marriage.

In 1984, Plaintiff, her husband and Mr Collins purchased a house with each owning a 1/3
i n t e r e s t .

In April, 1985 Ms Carella brought criminal contempt charges for failure to pay support in
the amount of over $1000.00 pursuant to court order and demanded that «hfi be given
possession of the property plus temporary counsel fees in the amount of $2000.00. Mr Collins
also faced six months in jail for contempt plus other sanctions under Family Court Act § 454.

Judge James' April 22, 1986 decision and order giving Ms Carella possession of
Petitioner's property clearly documents that he knew that this was not marital property and
that he knew Petitioner was a part owner and that she was not a party to the action. At the time
of this trial contempt charges were still pending against Mr Collins and Petitioner was
denied access to the court.

Mr Collins has been tried several times for contempt and all the proceedings were held in
secret and without a jury. When Judge James sentenced Mr Collins to jail in April 1987, Mr
Collins was not informed of his right to counsel nor did he waive his right to counsel and tiie
same is true in a proceeding before Judge Ferradino and the current proceeding before Judge
A u s t i n .

In November 1987 Ms Carella's attorney demanded that Petitioner guarantee Ms Carella
possession of her property, Mr Collins' support obligation and a increase in support in order
for the contempt charges to be dropped. On December 30,1987 Petitioner refused to guarantee
anything. On January 7,1988 a another secret trial was held before Judge Simone who
sentenced Mr Collins to jail claiming he had funds available to him. This is what Judge
James also claimed when he sentenced Mr Collins to jail in April 1987 also for contempt.

On appeal the Appellate Court ruled that Mr Collins had no sudi fimds available to v>iTn
and therefore Mr Collins was not in willful contempt of court. The Appellate Court also ruled
that the Family Court could not rely on upon Petitioner's assets to support Ms Carella.

Judge Plumadore, by his rulings on December 11,1989 and February 28,1990 has
overturned the Appellate Court ruling, which he knew he lacked jurisdiction to do, by
allowing Ms Carella to continue to have possession of Petitioner's property without a trial or
a hearing.

Mr Collins is currently facing incarceration for contempt of court before Judge Austin
and he is refusing to allow Mr Collins a public trial or a jury trial.

That Family Court Act, Article 4, § 433 - Hearing

Upon the return of tiie summons or when a respondent is brought before the court pursuant to a
warrant, the court shall proceed to hear and determine the case. The respondent shall be
informed of the contents of the petition, advised of his right to counsel, and shall be given
opportunity to be heard and to present witnesses. The court may delude the public firom the
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Family Court Act, Article 4, § 433 is unconstitutional as it allows the court to be closed to
the public in a "criminal proceeding" in violation of the Sixth Amendment to the United
States Constitution and applicable United States Supreme Court rulings.

FvdlCTY. FwUct, 31 A.D.2d 587,295 N.Y.S. 14 (3rd Dept. 1968) and Hovtv. Piftrrft 31
A.D.2d 582,295 N.Y.S. 15 (1968) boHi held that imprisonment of a father for failure to mnVp
support payments directed by the court is for willful disobedience of the court's mandate.

The United States Court of Appeals for the Second Circuit in both United States ex rel.
Grriffen y, Martin> 409 F.2d 1300,1302 (1969) and Brooke v. Familv rimirt of State of N.Y..
County of Broome. 420 F.2d 206 (1969) held that a father who has failed to pay support pursuant
to a court order is "sentenced to jail for contempt, not debt".

The Order to Show Causes that were issued state:

(a) holding respondent in contempt of court for his failure to pay the support required by court
order;
The summonses that were issued state:

.. .If, after the hearing, the judge finds that you willfidly failed to obey the order, you may be
imprisoned for a term not to ^ceed six months for contempt of court.

Family Court Act § 261 refers to criminal charges being brou^t in Family Court and as
such a litigant is entitled to counsel for his defense.

In the Matter of a Proceeding for Support under Article 4 of the Family Court Act.
G. V. Theodore G. 1973,345 N.Y.S.2d 361 at 366 the court hdd that a fiEulure to pay support is a
crime under County Law Section 722 - 722(a).

All of Mr Collins' support proceedings in Family Court were under Article 4 as
documented by the Order to Show Causes and violation petitions in the Complaint. At all the
hearings and trials concerning support, Mr Collins was facing incarceration for contempt
including the trial in which Judge James awarded possession of Petitioner's property to Ms
C a r e l l a .

The Sixth Amendment holds that "In all criminal proceedings the accused a>>nn ei^oy
the rig^t to a speedy and public trial, by an impartial jury..

The United States Supreme Court has stated the rights of litigants charged with the crime
of contempt.

In Re Oliver. (1948) 68 S.a. 499 held:
[8] ..., no court in this country has ever before held, so far as we can find, that an accused
can be tried, convicted and sent to jail, when everybody else is denied entrance to the court,
except the judge and his attaches. And without exception all courts have held that an accuŝ
is at the very least entitled to have his fiiends, relatives and counsel present, no matter what
offense he has been charged.
[151 Nor is there any reason suggested why "demoralization of the court's authority" would
have resulted fi*om giving the petitioner a reasonable opportunity to appear and offer a
def(Nisein qpen courtto a charge ofpeijuiy or to the charge of contempt The ri^t to be
heard in open court before one is condemned to too valuable to be whittled away under the
guise of "demoralization of the court's authority".
[16] It is "the law ofthe land" Ifaat no man's life, liberty or property be fiirfeited as a
punishment until there has been a charge fiurly made and £Edily tried inapublictrihunaL
See Chambers v. Florida. 309 U.S. 227,236, 237,60 S.Ct. 472,477,84 L.Ed. 716. The petitioner
was conv ic ted w i thout tha t k ind o f t r ia l .

In Argersinger v. Hamlin. 92 S.Ct. at 2008 (1972) this Court stated "It is simply not
arguable, nor has any court ever held, that a trial of a petty offense may be held in secret".
The State and the judges are holding that trials of petty and serious offenses may be held in
s e c r e t .

In summary, As documented in the complaint, criminal contempt of court charges were
brought against Mr Collins and Petitioner's property was taken from her as a punishment
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based upon these criminal proceedings that were held in secret. Mr Collins has been
sentenĉ  to jail based upon these secret trials for contempt where he has been denied his
rig^t to counsel and to cross examine witnesses against him in order to force and intimidate
Petitioner into supporting Mr Collins and Ms Carella.

At all times during these contempt proceedings Mr Collins was entitled to a jury trial as
the potential maximum penalty that he faced exceeded six months in jail, or a $500.00 fine or
both. Family Court Act § 435 states Family Court proceedings are held without a jury which
v i o l a t e s t h e S i x t h A m e n d m e n t .

United States YtARBO, 691 F.2d 862 (1982) held:
[1] The Supreme Court has accorded constitutional stature to the common-law rule that "petty
offenses may be tried without a jury. (Citations omitted). In determining the line between
"petty" and "serious" offenses for purposes of the Sixth Amendment ri^t to a jury trial, the
Supntmift (Tmirt Imfi mnfra iwsftnfly i-anplinmirftil fhn mnTOniim pminHy na aw
olgec^ve criterion of the gravity of the o£fense. Oaner. supra, 652 F.2d at 24. "In deciding
whether an offense is 'petty,' we have sought objective criteria reflecting the seriousness with
which society regards the offense... and we have found the most relevant such criteria in
the severity of the maximum authorized penalty." Baldwin v. New York. * » *, 90 S.Ct. 1886,
1887, * * * (1970) ♦ * Thus, tJie Court has held that offenses carrying terms in excess of six
mont^ and fines of more than $500.00 must be tried before a jury....

United States v. Craner. 652 F.2d 23 (1980) held that litigant facing six months in jail or a
$500.00 fine, or both, plus paym«it of costs, was a "serious" one for which the Federal
Constitution guaranteed trial by jury.

M a i t a V. W h i t m o r e . 5 0 8 F. 2 d 1 4 3 ( 1 9 7 4 ) ;

[1] First: The rules as to whether an ordinary criminal offense is "petty," thus not requiring
a jury trial, or "serious." thus requiring a jury trial, also apply to charges of criminal
contempt. Codispotiv- PftnnHvlvnTiifl supra, 418 S.S. at 513,94 S.Ct. at 2692; Tavlor v.
Haves, supra, 418 U.S. at 495,94 S.Ct. at 2701.

United States v. Rvlander. 714 F.2d 966,1005 (1983):
[19-22] There is a sixth amendment right to a trial by jury in serious, but not petty, criminal
contempt cases. Blnnm v THinma ..88 S.Ct. 1477,1480,..., (1968). Whether a criminal
contempt is serious or petty is determined by the severity of the penalty authorized. Frank v.
United States 89 S.Ct. 1503,1505,..., (1969). If the contempt is charged under a statute
that authorizes a maximum penalty greater than $500^ or six month's imprisonment, there
is a ririit to a iurv trial regardless of the penalty nctnnllv imnnged. Mimig v TTnffmnn ..
95 S.a. 2178,2190-91,... (1975)....

Before the Family Court can deny a respondent a jury trial the court must first determine
what the potential maximum penalty is for the "crime" of contempt of court for of failure to
pay support pursuant to court order. Therefore, Family Court must look to Family Court Act,
Article 4, 454. Under FCA § 454 Mr Collins' current potential maximum penalty for
criminal contempt of court for failure to pay support is:

1. under § 454(2-a) the court is required to issue a money judgment against Mr Collins
which would exceed $7,000.00

2. \mder § 454(2-b) having his income attached by the court.
3. under § 454(2-c) based upon FCA § 471, Mr Collins would have to post a cash deposit

in the amount of ($120.00/wk x 156 wks (3 years x 52 wk) = $18,720.00. Failure to post a cash
deposit or collateral in this amount could result in another six months in jail for failure to
comply with the court order.

4. imder § 454(3) Appellant would have to pay his ex-wife's attorney fees for this
proceeding. It should be noted that when Judge Simone sentenced Mr Collins to jail in
January 1988, Mr Morsillo was claiming attorney fees in the amount of $12,000.00 as
docimiented by his "proposal" dated November 20,1987. Also, when Mr Collins was first
brought into the Family Court on contempt of court charges by Judge Ferradino he faced six
months in jail and as documented in the Order to Show Cause Ms Carella's counsel had
determined a minimum of $2,000.00 in counsel fees.
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5. under § 454(3-a) incarceration for six months plus more jail time if he is imable to

pay hu ex-wife's attorney fees and/or post an undertaking or post cash to guarantee
compliance. Also, if he violated probation after serving six months he would be facing more
jail time. Therefore, the potential jail sentence is for more than six montiis. This is
especially true since Mr Collins has been declared an indigent defendant and would not be
able to pay his ex-wife's attorney fees or post the cash or other collateral that could be imposed
upon him.

6. under § 454(3-b) probation after he gets out of jail after serving his six months.
Under FCA § 456 - Probation, Mr Collins can be put on probation until his youngest child
reaches 21 years of age, the age that he is required to support him to under court order. His son
is now 12, which means Mr Collins can spend the next 9 years on probation.

The severity of the entire potential penalty for failure to pay support clearly reflects the
legislatures determination that failure to pay support is a "serious" offense and therefore,
would warrant a jury trial under federal standards. Richter v7Fflirbftnka 903 F.2d 1202.

United States Ex Rel. Griffen v. Martin. 409 F.2d 1300 at 1302 (2nd Cir. 1969) the Court of
Appeals held that a jury trial was not required at that time as the only penalty at that time wasincarceration that was not to exceed six months. Since that decision, fie Family Court Act §
454 has been modified several times to increase the "severity" or "seriousness" of the
penalty for contempt of court. Therefore, due to the changes in this section of the Family Court
Act since that federal court ruling, that dedsion is no longer applicable.

As documented in the complaint, Mr Collins has been sentenced to jail for contempt
without the benefit of being informed of his right to counsel, has been tried and sentenced to
jail for contempt without counsel and he has never waived his right to counsel. Also,
documented is the fact that Judge Austin is currently denying his right to effective
assistance of counsel as his court appointed counsel has refused to take any action to have the
court open to public and to help prepare a defense.

As documented in the complaint Judges James, Ferradino, Simone, Austin and Hearing
Examiner have all held hearings for contempt in secret in order to sentence Mr Collins to
jail and to force Petitioner to guarantee Mr Collins support obligation and to give Ms Carella
possession of her property. They have used these criminal proceedings to place a personal
obligation upon her. This is supported by the Appellate Court decision which specifically
stated that the Family Court could not use her assets for Mr Collins' support obligation.

Supreme Court Judge Plumadore has had full knowledge of the violation of Mr Collins'
rights and has refused to take any action to protect them even thou^ he has the authority to do
so under N.Y.S. Const. Art, 6, § 19(a). As documented in tiie complaint he has refused to take
any action for Petitioner to get her property back until Mr Collins can be sentenced to jail for
contempt in secret by Judge Austin. He has also based his decisions on these knowingly
illegal criminal proceedings and he knew had no authority to overturn tiie Appellate Court
ruling which stated tiiat Petitioner's assets could not be used to support Ms Carella.

RftpMn Vt Howard. 633 F.2d 848; Dvkea v. Hosem»n. 743 F.2d 1488; McDonald v. McBee.
37 S.Ct. 343; and Pennover v. Neff̂  95 U.S. 714 have all held that a judge looses his judicial
immunity when a court lacks personal jurisdiction over a party in order to adjudicate that
party 's r ights.

Judge James knew he did not have personal jurisdiction over Petitioner when he gave
possession of her property to Ms Carella in a criminal proceeding. Judges James, Ferradino,
Austin and Hearing Examiner Warner knew that they did not have personal jurisdiction
over Petitioner when they issued their rulings in which they placed a personal obligation
upon Petitioner to support both Ms Carella and Mr Collins.

Rankin, supra, also held:
But when a judge knows he lacks jurisdiction, or acts on the face of clearly valid state
statutes or case law expressly depriving him of jurisdiction, judicial immunity is lost. See,
Bradley v. Fisher, 80 U.S. (13 (Wall) at 351 ("when want of jurisdiction is known to the
judge, no excuse is permissible); . . .

It is Petitioner's position that the judges also knew that tiiey lacked subject matter
jurisdiction pursuant to the State Constitution, state statute and supporting case law.
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Mr Collins is cmently in the New York State Court of Appeals, the State's highest court,

concerning the jurisdiction of the Family Court as enumerated in the State Constitution and
he is challenging the Family Court Act statutes that violate the jurisdiction of the Family
Court as defined by the State Constitution. He is arguing the judges lacked subject matter
jurisdiction over all of the contempt hearings and trials.

In summary, the judges have conspired to deprive Plaintiff of her property by rhnrging
her son with contempt and then holding the trial and sentencing him to jail in secret. Not
only has Petitioner been deprived of possession of her real property but as documented in the
complaint she is being forced to pay over $850.00 per month mortgage and taxes on the
property because of t̂ ese court orders based upon the criminal proceedings against her son.

Petitioner has requested an injunction against the state court judges to prevent them from
continuing the violation of her as well as of her son's constitutional rights.

Where there is a deprivation of Constitutionally guaranteed right, duly of federal court to
iise ii\junction power to interfere with conduct of state officers cannot be avoided. Woods v.
might, 344 F.2d 369 (1964).

1. Family Court Act § 433 is unconstitutional as it closes the court in a criminal
contempt proceeding.

2. Family Court Act § 435 is unconstitutional as it denies a litigant of a jury trial when
the potential maximum sentence tiiat can be imposed for contempt exceeds six months in
jail, or a $500.00 fine or both.

3. The Petitioner has amply demonstrated that the state court is ftnfnrmng state statutes
that violate the Sixth Amendment to the United States Constitution.

4. That the state court is charging her son with a crime and punishing her.
5. That Petitioner is being denied both due process and equal protection of the laws

under the Fourteenth Amendment.
6. That the Family Court judges lacked personal jurisdiction over her to place a

personal obligation upon her and to deprive her of her property.
7. Therefore, tJie judges have lost their judicial immunity.

Petitioner pra3rs that this court to grant certiorari and reverse the decision holding that
the Family Court judges have immunity for their actions.

The Supreme Court is not only conspiring to oppress both my mother's right and my right to

have our constitutional rights protected and enforced but all citizens of the State of New York who

must deal with the family court. The case law is settled. A person accused of a crime is entitled to a

public trial, a jury trial, court of proper jurisdiction, etc. A person has the right to sue in federal

court for the violation of these rights. The Supreme Court is violating criminal law in order to

protect th^ state colleagues. Tliere is no equal justice under the law wiHi tin* current Supreme

Court These nine Justices are an absolute disgrace to the integrity of the Supreme Court

O A T H S

The Un i ted S ta tes Cons t i t u t i on A r t i c l e V I :

The Senators and the Representatives before mentioned, and Members of the several State
Legislatures, and all executive and judicial Officers, both of tiie United States of tlie
several States, shall be bound 1^ Oath rarAfSrmatlon to siq>port this Constitutioi^
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New York State officials are required to take the following oath of office under New York

State Constitution, Art. Xin, Section 1:

Members of tiie legislature, and all officers, executive and judicial, except inferior
officers as shall be by law exempted, shall, before they enter on the duties of their
respective offices, take and subscribe the following oath or affirmation: 1 do solemnly
swear (or affinn) Ibat I win siqiport the cxiiistatati<m of flie IMted States and the
oonstitiitiaii of the State of New Yozky and I win fiullifiiny disdiaige the duties of flie
office of according to the of my abi l i ty."

Attome3rs are also required to take this oath when they are admitted to the bar as they

are officers of the court.

Title 5 § 3331: Oaih of office for federal employees:

An individual, except the President, elected or appointed to an office of honor or profit
in the civil service or uniformed services, shall take the following oath: do
solemnly swear (or affirm) that I wfll siqiiKxrt and defend the Ccmstitution of the United
States against all enemies, foreign and domestic; that I will bear true feith and
allegiance to the same; lliat I take this obligation fireely, without any mental
reservation or purpose of evasion; and that I wiU well and faitlifiilly discharge the
duties of the office on whidi I am about to enter. So hdp me God."

I find it amazing that the judges and attomejrs have sworn to support and defend the United

States Constitution, yet they are allowed to violate it. Were the United States Supreme Court Justices

and the New York State Court of Appeals Justices just giving "lip service" when they swore to

support and defend the United States (Constitution? These judges are an absolute disgrace to the

hic^office to which they have been entrusted m

I N E F F E C T I V E N E S S O F C O U N S E L

gatggy, Zant 863 F.2d 1492 held:

[3] InefTective assistance of counsel claims falls into two categories. In the first category are
claims that the government violated the defendant's right to effective assistance of coimsel
by impermissibly interfering with counsel's ability to make independent decisions about
how to conduct the defense. Stickland. 466 U.S. at 686,104 S.CJt. at 2063-64. In the second
category are daims that the defendant was deprived of his right to the effective assistance of
counsel because his coimsel, whether retained or appointed, simply fedled to provide adequate
legal assistance. Claims in the second category are called "actual inefTectiveness claims."
Id. This is the only type of ineffectiveness claim Gates properly raises before this court.

G O V E R N M E N T I N T E R F E R E N C E
C O N F L I C T O F I N T E R E S T

900 F.2d 512 (2nd Cir. 1990):

[2] An actual conflict of interest exists when an attorney engages in wrongful c<mduct
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related to the cUent's triaL United States v. CandUa. 725 F.2d 867,870 (2nd dir. 1984);
Solina v. United States. 709 F.2d 160,164 (2iid dr. 1983)

[3] When allegations are supported by some creditable evidence, disciplinary or
criminal charges become more than mere threats, and the attorney has "reason to fear
that vigorously advocacy on behalf of his client would expose to criminal sanctions
or any other sanction." Waterhonse v. Rodriguez. 848 F.2d 375,383 (2nd Cir. 1988)....

Mr Catalfimo, my court appointed counsel, in his letter of August 8,1991 stated that he faced

monetary sanctions should he file a motion to dismiss the support violation petitions against me

for lack of jurisdiction on the part of the family court. I would assume this is one of the reasons

why he has refused to file any petition to have the court open to the public and that my constitutional

rights be enforced by the court.

It is my position that Judges Austin, James, Ferradino and Attorney General Abrams

conspired to appoint an attorney who they coidd control. Mr Catalfimo's appointment was for the

sole purpose of the "pretense" that I had counsel even thou^ counsel's objective was to persuade me

to forfeit my constitutional rights to a public trial, jury trial, court of proper jurisdiction, etc. so that

I could be tried and sentenced to jail in secret.

Mr Catalfimo and his law firm, which has several attorneys, practice law in both Saratoga

and Warren County. That he and/or his law firm have had cases, currently have cases and would

expect to have cases in the fiiture before the judges that I wanted to call as witnesses and who had or

were violating my constitutional rights.

I N E F F E C T I V E N E S S O F C O U N S E L

Decision whether to call witnesses on behalf of defendant, and which witnesses to call, is

tactical decision which will not constitute incompetence basis for claim of ineffective assistance

of counsel. U.S. v. Nersesian. (C.A.2 N.Y.) 1987, 824 F.2d 1294.

An attorney placing his own interests ahead of those of his client, to the client's prejudice,

cannot be tolerated. Twittv v. Smith. (CA.2 N.Y.) 1979, 614 F.2d 325.

It was Mr Catalfimo's strategy and/or tactical decision to sacrifice me in order to protect the

judges that I have accused of fi*aud, extortion, deprivation of constitutional rights, etc. and wanted

to call as witnesses. By taking this position, the judges would be indebted to Mr Catalfimo, and

therefore, would be more willing to rule favorably on his and/or his firms other cases before them,

that is, if there wasn't already an agreement between Mr Catalfimo and the judges prior to his
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appointment. Mr Catalfimo's actions dearly indicate there was an agreement as Judge Anstin
had no intention of appointing counsdi ttiat would protect my rî ts. Mr Gatalfimo was pladng his
own interests above mine and had a conflict of interest in calling tiie judges as witnesses as he

practices law befixre them and is dependant iqxm theirrulings.

Fowler V. Parratt. 682 F.2d 786, 748:

[11 MgQween Y. Swgngpn. 498 R2d 207 (8ih Cir. 1974), set out the basic two-part standard
for judging claims of ineffective assistance of counsel. First, there must have been a
failure on the part of defense counsel to perform some essential duty owed to the client;
second, that failure must have resulted in prejudice to the defense. Id at 218. It is not,
however, necessary to prove that the defendant would have been acquitted in the absence
of the ineffective counsel. . . .

Defendant's claim of ineffective assistance of counsel was tested by whether he received skill,

judgment and diUgence of reasonably competent defense attorney. U.S. v. Bana^ 687 F.2d 1356.

lins, 595 F.Supp. 1068 (1984) (This is not me)

[1, 2] . . . The Supreme Court recently considered claims of "actual ineffectiveness of
counsel, and articulated a two-part test for determining when counsel's assistance is
so defective as to deprive the defendant of the effective assistance of counsel.

First, the defendant must show that counsel's performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. This requires showing that counsel's errors were so serious as to deprive
the defendant of a fair trial, a trial whose result is reliable...

Striicldand v. Wwhrngton, — U.S. —, 104 S.Ct. 2052, 2064, * * * The guiding principal
in anal3rzing claims of actual ineffectiveness of counsel is "whether counsel's conduct
so undermined the proper fiinctioning of the adversarial process that the trial cannot be
relied on as having produced a just result." . . .

Mr Catalfimo, in his petition to the court to be relieved as my attorney stated that he would

recommend that I forfeit my constitutional rights to a pubUc trial, a juiy trial, a court of proper

jurisdiction and he has refused to call witnesses for my defense because he bna a conflict of

interest in calling those witnesses as he and/or his law firm have other cases pending before the

judges to be called as witnesses. He is not functioning as a defense counsel as guaranteed by the

Un i t ed S ta tes Cons t i t u t i on .

Gatesv.Zant. 863 F.2d 1492 (1989):

[4] In Strickland, the Supreme Court established a two-pronged test for evaluating
"actual ineffectiveness" claims. Under the first prong, a reviewing court must
determine whether counsel's performance was so deficient that he was not fkmctioning
as the "counsd" guaranteed by the Sixth Amendm t̂. Under the Second prong, the
court must determine whether counsel's performance, if deficient, prejudiced the
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defense. Strickland. 466 U.S. at 687,104 S.Ct. at 2064. The defendant must prevail on
both the performance and prejudice prongs to sustain an actual ineffectiveness claim.

[5] Under the performance prong of Strickland, a convicted defendant must identify
the specific acts or omissions he alleges were not the result of reasonable professional
judgment on the part of his counsel. The court then must decide whether, in lî t of all
circumstances facing trial counsel, his conduct fell within the wide range of
professionally competent assistance expected of an attorney. Strickland teaches that
courts must judge the reasonableness of the challenged conduct on the facts of the
particular case, viewed as of tiie time of the conduct. Court's must always "keep in
mind that counsel's fkmction, as elaborated in professional nonnsy is to make the
adversarial testing process woris in the particular case." Id. at 690,104S.Ct at 2066.
Counsel "is strongly presumed to have rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment." Id.

To show that he was denied a fair trial because of incompetent defense coimsel, tiie defendant

must establish that his representation was so ineffective as to constitute a mockery of justice,

shocking to the conscience. Conev v. Wvrick. 532 F.2d 94 (1976)

It must be concluded that an attorney who would allow his client to be tried by a judge who

knows he lacks subject matter jurisdiction, denied his right to a public trial as the proceeding is to

be held in secret and where his client is not even allowed to have his family and friends present

during the criminal proceeding and is being denied his right to a jury trial as he faces more than

six mont^ incarceration or $500.00 fine or both and is refiising to call witnesses on his client's

behalf because of a conflict of interest would be considered incompetent and his actions a mockery

of justice.

V IOLATION OF STATE PENAL LAWS

P e n a l L a w A r t i c l e 1 0 - D e fi n i t i o n s :

15. "Public servant" means (a) any public of&cer or employee of the state or of any
political subdivision thereof or of any governmental instrumentality within tiie state,
or (b) any person exercising the fimctions of any such public officer or employee. The
term public servant includes a person who has been elected or designated to become a
publ ic servant.

§ 20.00 Criminal liabilily for conduct of einother

When one person engages in conduct which constitutes an offense, another person is
criminally liable for such conduct when, acting with the mental culpability required
for the commission thereof, he solicits, requests, conmiands, importunes or
intentionally aids such person to engage such conduct.

The federal and state court judges as well as the attorneys are intentionally aiding each

other in the oppression of constitutional rights and in operating a racketeering enterprise.
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§ 105.05 Conspiracy in the fifth degree

A person is guilty of conspiracy in the fifth degree when, with intent that conduct
cons t i t u t i ng :
1. a felony be performed, he agrees with one or more persons to engage in or cause the
performance of such conduct; or
C l a s s A m i s d e m e a n o r

§ 105.10 Conspiracy in the fourth degree

A person is guilty of conspiracy in the fourth degree when, with intent that conduct
constituting:
1. a dass B or class C felony be performed, he agrees with one or more persons to
engage in or cause the performance of such conduct;
Class E felony

Larceny by extortion is a Class C felony.

§ 115.00 Criminal facilitation in the fourth degree

A person is guilty of criminal faciliation in the fourth degree when, believing it
probable that he is rendering aid:
1. to a person who intends to commit a crime, he engages in conduct which provides
such a person witii means or opportunity for the commission thereof and which in fact
aids such person to commit a felony; or
C l a s s A m i s d e m e a n o r

§ 175.40 Issuing a false certificate

A person is guiliy of issuing a false certificate when, being a public servant authorized
by law to make or issue official certificates or other official written instruments, and
with intent to defiraud, deceive, or injure another person, he issues such an instrument,
or makes the same with intent that it be issued, knowing that it contains a false
s t a t e m e n t o r f a l s e i n f o r m a t i o n .
ClassEf<^ony

Court orders and decisions are official certificates. The support violation petitions filed with

the court by the Support Collection Unit are also official written instruments. I have documented in

my complaints where the judges have deliberately lied about the facts in their decisions and where

tlie support collection unit has also made knowingly false statements in their court petitions in

order to defi:'aud, deceive and injure both my mother and me.

§ 195.00 Official misconduct

A public servant is guilty of official misconduct when, with intent to obtain a benefit or
to iiqure or deprive ano&er person of abenefit:

1. He commits an act relating to his official office but constituting an
unauthorized exercise of his official functions, knowing that such act is
unauthorized; or

2. He knowingly refirains fi*om performing a duty whidi is imposed upon
by law or is clearly inherent in the nature of his office.

C l a s s A m i s d e m e a n o r



8 0

The judges denial of my rights to a public trial, jury trial, etc. are depriving me of my
constitutional benefits. The N.Y.S. Court of Appeals refusal to hear my appeal as the only

questions raised on appeal are the Constitutionality of state statutes. Judges issuing their orders
and decisions without jurisdiction would also fall under this. Constitutional rights are benefits of

an accused .

§ 215.40 Tampering with physical evidence

A person is guilty of tampering with ph3rsical evidence when:

1. With intent that it be used or introduced in an ofidal proceeding or a
prospective official proceeding, he (a) knowingly makes, devises or prepares
false phjTsical evidence, or (b) produces or offers such evidence as such at a
proceeding knowing it to be fsdse; or

2. Believing that certain physical evidence is about to be produced or used in an
official proceeding or a prospective official proceeding, and intending to prevent
sudi production or use, he suppresses it by any act of concealment, alteration, or
destruction, or by employing force, intimidation, or deception against a person.

Class E fdony

The support collection unit supplying my ex-wife with documentation that they knew

contained false information. The judges refusal to allow me to present evidence that there was

fraud in my ez-wife obtaining the family court orders, that the judges are involved in extortion,

fraud, etc. and the fact the judges have concealed that they lacked jurisdiction to render their

decisions and orders are all examples of tampering with evidence.

§ 155.00 Larceny; definitions of terms

The following definitions are applicable to this title:

1. "Property" means any money, personal property, real property, computer data,
computer program, thing in action, evidence of debt or contract, or any article,substance or thing of value, inclû g any gas, steam, water, electricity, whi(̂  is
provided for a chsu'ge or compensation.

2. "Obtain" includes, but is not limited to, the bringing about of a transfer or purported
transfer of property or of a legal interest therein, whether to the obtainer or another.

3. "Deprive" To "deprive" another of property means (a) to withhold it or cause it to
be withhdd from him permanently nrfirw an mri ir iHcfrgi inh
drcumstanoes lhat the nuQcnr portion of its economic vxdue or benefit is lost to ii™ or
(b) to dispose of the property in such a manner or under such circumstances as to render
it unlikely that an owner will recover such property.

4. "Appropriatje" to "appropriate" property of another to oneself or a third person
means (a) to exercise control over it, or to aid a fliird person to esmrdse control over it,
permanently or for so extended period or under such circumstartces as to acquire the
major portion of its economic value or benefit, or (b) to dispose of the property for the
benefit of oneself or a third person.
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5. "Owner" When property is taken, obtained or withheld by one person from
another person, an "owner" thereof means any person ^o a right to possession
thereof siqiaiar to that of the taker, obtainor or wifldiolder.

§ 155.05 Larceny; defined

1. A person steals property and commits larceny when, with intent to deprive another
of property or to appropriate the same to himself or to a third person, he wrongfully
takes, obtains, at wit̂ olds siidi property from an awnsx thereof

2. Larceny includes a wrongful taking, obtaining or withholding of another's
property, with the intent prescribed in subdivision one of this section, committed in any
of the following ways:

(a) By conduct heretofore defined or known as common law larceny by
trespassory taking, common law larceny by trick, embezzlement, or obtaining
property under &]se pretences;

(e) By extortion. A person obtains property by ext(Hiaon when he compels or
induces another person to deliver such property to himself or to a third person by
means of instilling fear that, if the property is not so delivered, the actor or
a n o t h e r w i l l ;

(iii) Engage in other conduct constituting a crime; or

(iv) Accuse some person (tfa crime or cause criminal charges to be
instituted against him; or

(vii) Testify or provide information or withhold testimony or information
with respe^ to another's legal claim or defense; or

(viii) Use or abuse his position as a public servant by performing some act
within or related to his official duties, or by failing or refusing to perform an
official duty, in such a manner as to afiG^ some person adversely; or

(ix) Perform any other act which would not in itself materially benefit the
actor but which is calculated to harm another person materially with respect
to his health, safety, business, calling, career, financial condition,
reputation or personal relationships.

The judges have threatened and have sentenced me to jail in order to force my parents to

support my ex-wife even tliough the court lacks personed jurisdiction over them and they are under

no legal obligation to support my ex-wife. They are also attempting to force my mother to turn her

property over to my ex-wife in order to keep me out of jail. They have also illegally deprived me of

my property by threats and intimidation of being sentenced to jail in secret. Holding criminal

faials in secret have given the judges a golden opportunity to use their positions for extortion.

§ 155.35 Grand larceny in the third degree

A person is guilty of larceny in the third degree when he steals property and when the
value of the property exceeds three thousand dollars.
Class D felony



§ 155.40 Grand larceny in the second degree

A person is guilly of grand larceny in the second degree when he steals property and
w h e n :

1. The value of tiie property exceeds fifty tiiousand dollars; or

2. "̂ e property, regardless ofits nature and value, is obtained l̂ eztortion committed by
instilling in the victim fear tiiat the actor or another person will (a) cause physical injury to
some person in the future, or (b) cause damage to property, or (c) use or abuse bis position as a
public servant by engaging in conduct within or related to bis ofiBdal duties, or by foiling or
refusing to perform an official duty, in such a manner as to affect some person adverse .̂
Class C fidony

The judges have been threatening me with incarceration in a closed court room where all of

my First, Sixth and Fourteenth Amendment rights have been violated and continue to be violated

in order to force my parents to turn over their property to my ez-wife firee and dear with a value

well in excess of $50,000. My parents have been illegally deprived of their property (valued at over

$50,000.00) for more than seven years now because of the extortion scheme of the judges. Also, my
ex-wife has received more than $50,000.00 more than she was entitled to because of the illegal

actions of the judges.

P O I N T T H I R T Y - S I X

F E D E R A L O F F E N S E S

U.S.CA. Title 18, Federal crimes:

§ 1. Offenses classified

Notwithstanding any Act of Congress to the contrary:

(1) Any offense punishable by death or imprisonment for a term exceeding one year is
a felony.

(2) Any other offense is a misdemeanor.

Title 18 § 241. Conspira(y against rights of citizens:

If two or more persons conspire to iqiure, oppress, threaten, or intimidate any citizen in the
firee exercise or eiqoyment of any xi^t or privil^fe secured by him by the Constitution or
laws of the United States, or because of his having so exercised the same; or

They shall be fined not more than $10,000 or imprisoned not more tlmn ten years, or both;
and if death results, they shall be subject to imprisonment for any term of years or for life.

The federal and state court judges and attorneys are conspiring to injure me by the oppression

of my constitutional rights to a public trial, jury trial, right to a court of proper jurisdiction, my right

to sue those who are violating my rights, my right to file criminal charges against those violating

my constitutional rights, my right to have a relationship with my children, etc.
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They have used threats of sentencing me to jail and have sentenced me to jail in order to
intimidate my mother. The judges are attempting to force my mother to turn over her property to

my ex-wife. They have forced my mother to support my ex-wife by giving her possession of my
mother's property and the court's refusal to take any action to have my ex-wife removed from the

property.

Both of us have been sanctioned by the court in order to prevent us from fighting for our

constitutional rights by having the federal court judges sanction us for demanding our rights and

for exercising our right to sue in federal court for the violation of our constitutional rights. The

federal court judges, including the Judges on the United States Supreme Court, have conspired with

the state officials to cover up the illegal actions of the state court judges and tiie oppression of my

mother's and my constitutional rights.

U.S.C. Titie 18 - Chapter 96 - Racketeering influenced and corrupt organizations:

§ 1961 - Definitions - as used in this chapter:

(1) "racketeering activity" means (A) any act or threat involving murder, kidnapping,
gambling, arson, robbeiy, bribery, extortion, or dealing in narcotic or other dangerous
drugs, which is chargeable imder State law and punishable by imprisonment for more
than one year; (B) any act which is indictable under any of the following provisions of
Titie 18, United States Code: ..., section 1341 (relating to mail fraud),..

(4) "enterprise includes any individual, partnership, corporation, association, or other
legal entity, and any union or group of individuals associated in fact although not a
legal entity;

(5) "pattern of racketeering activity" requires at least two acts of racketeering activity,
one of whidi occurred after the effective date of this chapter and the last of which
occurred within ten years (excluding any period of imprisonment) after the
commission of a prior act of racketeering activity;

Chapter 63 - Mail Fraud

§ 1341 - Frauds and swindles

Whoever, having devised or intending to devise any scheme or artifice to defraud, or for
obtaintng money or property by means of fedse or fraudulent pretenses^ representations^ or
promises * * * for the piupose of executing such scheme or artifice or attempting to do, places in
any post office or authorized depository for mail matter, any matter or thing whatever to be sent
or delivered by the Postal Service, or takes or receives therefrom, any such matter or thing, or
knowingly causes to be delivered by mail according to the direction thereon, or at a place at
which it is directed to be delivered by the person to whom it is addressed, any such matter or
thing, shall be fined not more than $1,000 or imprisoned not more than five years, or both.

United States v. Mirabile. 503 F.2d 1065 - 1067 (1974):

[1] We must interpret the plain language of § 1341 "broadly and liberally » » » to further
the purpose of the statute; namely, to prohibit the misuse of the mails to further fraudulent
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enterprises." United States v. States, supra, 488 F.2d at 764. Such an interpretation is
totally consistent with the ever-expanding role the mail fraud statute has played.

[2]... In United States v. Nance. 502 F.2d 615 (8th Cir. 1974), this court discussed the
"use of the mails" requirement in connection with § 1341 and stated:

♦ * * To bring the scheme within the ambit of the mail fraud statute, the mnilg must be
used for the purpose of executing the scheme, Kann v. United Stfltea. 323 U.S. 88,93, [65
S.Ct. 148,89 L.Ed. 88] (1944); must be employed before the scheme reaches fruitation,
Umted States y.Maise, 414 U.S. 395, [402] [94 S.Ct. 645,38 L.Ed.2d 603] (1974); yet need
not be contemplated as an essential element of the scheme, Pereira v. UnitftH
supra, 347 U.S. [1], at 8 [74 S.a. 358,98 L.Ed. 435] (1954).

Both the federal and state court judges are scheming to defraud me and my mother of our

constitutional rights. The mail has been consistently used by the judges and attorneys in tiieir

scheme to defraud me and my mother of our constitutional rights.

T H E E L E V E N T H A M E N D M E N T

The Eleventh Amendment was intended to protect state officials from monetary loss while

acting wiliiin their official capacity.

Notwithstanding Eleventh Amendment, violations of Fourteenth Amendment by state

officers or agencies, acting in their official capacities, may be ei^joined by federal courts. 42

U.S.CA. § 1983; U.S.CA.Const. Amends. 11, 14. Sostre v. Rockefeller. 312 F.Supp. 863 (1970).

Federal Court, notwithstanding Eleventh Amendment, can award damages against state

officials in their official capacities for violations of Fourteenth Amendment. 28 U.S.C A. § 1343(3);

42 U.S.CA. § 1983; U.S.CA.Const. Amends. 11, 14. Sostre v. Rockefeller. 312 F.Supp. 863 (1970).

P O I N T T H I R T Y . E I G H T

DISQUALIFICATION OF JUDGE MCAVOY

Judge McAvoy should have disqualified himself from the case as he had a direct financial

interest in the subject matter in controversy.

28 U.S.C.A. § 455. Disqualification of justice, judge, or magistrate

(a) Any justice, judge, or magistrate of the United States shall disqualify himself in any
proceeding in wWch his impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following circumstances:

(4) He knows that he, individually or as a fiduciary, or his spouse or minor child
residing in his household, has a financial interest in subject matter in controversy or
in a party to the proceeding, or any other interest that could be substantially affected by the
outcome of the proceeding;
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o r a s p o u s e o f s u c h a p e r s o n : '

(iii) Is known by the judge to have an interest that could be substantially affected by
the income of the proceeding.

(c) A judge should inform Itself about his personal and fiduciary financial interests, and
make a reasonable effort to inform himself about tiie personal finnnHî ] interests of his'
spouse and minor children residing in his household.

Hale V. Firestone Tire & Rnhh r̂ Cn , 756 F.2d 1322,1329 (1985)

[1] - ..Section 455(a) requires a federal judge to disqualify himself or heiself "in any
prooeedingin which his [or her] impartiaUtymî t reasonably be questioned." Tbe judge
must disqualify himsdf or herself if a rensonnble peraon would have a fawfaial fincSa
the impartiaUty of the judge. United States v nii%r, 659 F.2d 1306,1312 (5th Cir. 1981); cert
denied, 455 U.S. 950,102 S.Ct. 1453 (1982); Blizardv. Frechette. 601 F.2d 1217,1220 (1st dr.
1979); United States v. Ceneda PeneR. 577 F.2d 754,757 (Ist CJir. 1978).

[2] Swirtluii 455(b) requires a federal fudge to diHgiinlHy liimnftif m* Iwrnoif if jnHgto ima a
"personal bias or prejudice concerning a party or personal knowledge of disputed
evidentiary facts," has been related to or connected with tiie case, the parties, or their
attorney, or has a "financial interest In flie sufarjectmatt̂ ln controvOTsy or in aparty to theproceeding, or in any interest that could be substandally affectedly tiie outcome of ihe
proceeding." The personal bias and prejudice must be extrajudicial. United States v. Qntlfir
6 5 9 F . 2 d a t 1 3 1 2 . ^

United Stetesv Oifiray^ 605 F.2d 507,510-512 (1979)

The Supreme Court in 1,349 U.S. 133, 75 S.a. 623 (1955), stated:

A fa^ trial in a fair tribunal is a basic requirement of due process. Fairness of course
requires an absence of actual bias in the trial of cases. But our system of law has alwajrs
endeavored to prevent even tiie probability of unfairness. . . (Circumstances and
relationships must be considered. This Court has said, however, that '[ejvery procedure
which would offer a possible temptation to the average m«n as a judge ♦ ♦ ♦ not to hold the
balance nice, clear, and true between the State and the accused, denies the latter due
process of law.' (Citation.) Such a stringent rule may sometimes bar trial by judges whohave no actual bias and who would do their very best to weiĝ  the scales of justice equally
between contending parties. But to perform its hiĝ  fimction in the best way 'justice must
satisfy the appearance of justice'. (Citation.) 349 U.S. p. 136, 75 S.CJt. p. 625

[1,2] Tliusy if a judge's conduct oriqypeaxanoe in the trial a case does not comport with the
appearance of justice, the conviction must be reversed. Bereer v. United Stetea. 255 U.S. 22,41
S.Ct. 230 (1921);

[7] In determining whether a judge should recuse under § 455(a), the issue is not whether the
judge is impartial in fact, but ratiier, whether a reasonable man might question his
impartiaUty under all circumstances. United States v Ritter. supra; Rice v. McKen^ft. 581
F.2d 1114 (4th Cir. 1978); SCA Servicps v. Morgan. 557 F.2d 110 (7th Cir. (1977).

Congress enacted the revision to make the statute conform to the Code of Judicial Conduct,
119 Cong.Rec. 33029 (1973) (remarks of Senator Burdict) as well as to "broaden and
clarify the grounds for disqualification," 119 Cong.Rec. 33029 (1973), and to substitute an
objective test of reasonableness for the subjective test of the former Section 455. Under the
broader standard of revised Section 455(a), disqualification is appropriate not only where
there is actual or apparent bias or prejudice, but also when circumstances are such that
the judge's "impartiality might reasonable be questioned." See 13 Wright, Miller &
Cooper, Federal Practice and Procedure: Jurisdiction, Section 3549.
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Upon information and belief Judge McAvoy had a financial interest in the subject matter in

controversy and as such in the outcome of the proceeding and therefore should have disqualified
himself. Judge McAvoy was a partner in the law firm of Kramer, Wales & McAvoy in

Binghamton, N.Y. fi-om 1969 to 1984 and then in McAvoy & ffickey, P.C. from 1984 to 1985 and in

1986 was appointed a federal judge. Judge McAvoy and/or his partners and/or his law firms

participated in New York State Family Court proceedings. As such, he and/or his partners and/or

his law firm has participated in contempt proceedings in the family court that were held in secret

without the accused having the benefit of his or her constitutional rights as previously documented

in this report. The violation of these constitutional rights has been concealed by the lawyers and

judges of the State of New York and for that reason the statute of limitations would not have begun

to run. As such. Judge McAvoy could be facing several lawsuits (possibly hundreds of suits) based

upon his and/or his partners and/or his law firm's participation in these illegal family court

proceedings. Judge McAvoy could be forced into bankruptcy if he were to lose in court in one of

these proceedings which based upon the documentation in tiiis report would be a high probability.

Judge McAvoy's actions clearly demonstrates illegal conduct and the appearance of

impartiality in the trial of this case as it does not comport with the appearance of justice.

MURDER RELATED TO JUDGE'S ILLEGAL ACTIONS

The following appeared in the newspapers on October 16,1992 concerning the murder of four

employees of the Sdiuyler County Support Collection Unit:

Watkins Glen, N.Y. — A gunman with a history of failing to make child support
payments killed four workers Thursday in the county office that collects the money.

John T. Miller 50, had a history of arrests in Sdiuyler Coimty for non-payment of
child support dating to 1970, police said. It was unclear how much he owed in support
payments for the now-grown child.

The killings took place in the county Department of Social Service's Support
Collection Unit. Miller apparently had been in the office Wednesday and had talked to
one of the victims, but police did not know if there had been a confrontation.

On Thursday, he shot one woman first, walked across the hallway to another small
office and shot three other women, said Sheriff Maloney. He then was confronted by two
l a w e n f o r c e m e n t o f fi c e r s .

During a brief standoff, Miller pointed the gun at his head and said he was going to
kill himself, said Deputy Foote, one of the officers who confronted Miller.

When the deputies offered to get him help. Miller said that no one could help him
and that he didn't want to go back to jail.

He also left officials a letter that he said would explain tiie shootings. Authorities
d i d n o t r e l e a s e i t s o o n t e n t a
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Was Miller informed of his rights? Was he informed of his right to counsel? Did he

intelligently waive his right to counsel? Based upon FCA §§ 433 and 435 was he tried and

sentenced to jail in secret and without a jury trial in violation of his constitutional rights? Were

his constitutional rights violated when the judge ordered the attachment of his wages which led to

the murders? Had the Family Court judge not violated Mr Miller's Constitutional rights these

murders would most likely not have happened. Also, the Support Collection Unit must take some

responsibiUly as they are violating the State Constitution by filing contempt proceedings in family
court to enforce a court order of support. Four people are dead because of this judge's ill̂ al

actioiis! Hie State is ooveriug iq> these fflegal actions. Are the judges above the law? Hie state and

federal judges have taken ilie positioii they are!

Both Federal District Court Judge McAvoy and the U.S. Attorney General's Ofiice is aware

of the deliberate violations of Mr Miller rights as my mother brought this up in her complaint

before Judge McAvoy because of the criminal charges she was tiying to bring against the state

court judges and Attorney General Abrams for conspiracy to have me tried and sentenced to jail

in secret for not paying support in order to extort over $100,000.00 from her. I have documentation

that all my support payments have been made and that I have over paid in an amount in excess of

$50,000.00. The court is refusing to allow me to call witnesses and to present documentation to this

effect because it involves case fixing and extortion on the part of several judges including

Attorney Greneral Abrams and office. The Dep£utment of Justice has taken the position that a

citizen cannot force the federal government to protect their rights.

Named in this latest suit (92-CV-1004) was the United States Department of Justice. The

Depsirtment is aware of the documentation concerning the deprivation of constitutional rights to a

public trial, a jury trial, court of proper jurisdiction, the family court taking possession of my

mother's property by charging me with a crime and holding the trial in secret and depriving me of

my constitutional rights then depriving my mother of her property as a punishment. The U.S.

Attorney General's office is well aware of the documentation in this report.

Assistant U. S. Attorney James C. Woods, on behalf of Gary L. Sharpe U.S. Attorney for the

Northern District of New York, stated in his Memorandum of Law dated November 5, 1992:

Plaintiff, Elinor King alleges that her civil and constitutional rights were violated by the
United States Attorney's Office of the Department of Justice because of its failure to take civil
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or criminal action against New York State Officials whom she claims illegally deprived
her of real property. Plaintiffs allegations appear to stem firom her son's on going, vitriolic
divorce proceedings. The divorce proceeding resulted in an apparent temporary forfeiture to
plaintiffs former daughter in law, by order of state court, of property held at one time jointly
by plaintiff, her husband and son.

Plaintiff alleges that she forwarded evidence of criminal conduct to the Department of
Justice for purposes of initiating a federal grand jury investigation of those officials whom
she claims violated federal criminal statutes and her constitutional rights during these
divorce proceedings. No such investigation was begun.

The plaintiff seeks monetary damages.

Because plaintiff has sued the wrong party, and because neither the United States nor the
Department of Justice can be suedfcxr refiisizig to ezexcise its enfcMrcement discretion,
mat te r mus t be d i sm issed .

First, my mother did not seek monetary damages from the Department of Justice but sued to

have a grand jury investigation. Second, I was divorced in 1981, the house was purchased in 1984

and Judge James gave my ex-wife exclusive possession in 1986. Third, my mother did not forfeit her

property and she argued that she continues to be illegally deprived of her property until I can be

sentenced to jail in a secret trial so she can be forced to turn the title over to my ex>wife. The judge

lacked both personal and subject matter jurisdiction to give my ex-wife exclusive possession of the

property which was supported by the December 11,1989 decision of Supreme Court Judge Plumadore

which has been documented in this complaint as well as in the previous federal and state court

proceedings including the documentation before the United States Supreme Court and which states:

this form of support (Defendant CareUa and the children being housed in a non-marital
residence titled originally to Defendant Collins, the father, and Plaintiffs, his mother and
stepfather, and now only titied to the Plaintiffs) is no longer squarely mandated by virtue of
the Appellate Division's October 19,1988 decision reversing the April 15,1987 and April 22,
1986 Saratoga Family Court Orders and the subsequent (September 8,1989) decision of the
Family Court on remand;

Family Court has no jurisdiction over title, marital or otherwise;

this article 15 proceeding is almost unnecessary from Plaintiffs viewpoint inasmuch as
CareUa and the children have no interest equivalent to or impinging upon titie and
Plaintiffs need only seek to evict them;

given the apparent amount of support arrears, however, and Defendant Collins' initial 1/3
interest in the home, Defendant CareUa is entitied to assert fraudulent conveyance as either
a defense to Plaintiffs claim of fee simple absolute or in a separate action to protect her and
the chUdren's interest in the arrears, which action would be consoUdated with this one in
any event;

the fact that Defendant Collins is such, and the additional fact that he now resides in Florida,
when he has purportedly extinguished his fee interest by deed to Plaintiffs are additional
justification for asserting fraudulent conveyance now.

Judge Plumadore was fully aware that my "so caUed" arrears were from the fact that Judge



89

James refused to give me credit for all support that was paid pursuant to court order and which he

was required to give me under FCA § 449 when he made the support award retroactive back two

years and that Judge James lacked jurisdiction to render any order concerning support as there

was no referral from the supreme court. Judge Plumadore also knew that I sold my interest in the

house in November 1986 and it wasn't untQ September 1989 that I moved to Florida for the first time.

This was three years after I sold my interest in the house. He also made no mention of the fraud

committed by the judges and attome}̂ . I am the one who is accused of fr̂ ud while the judges and

attorneys violate both the United States Constitution and the State Constitution. To date, which is

over three years, he has refused to take any action until I can be sentenced to jail in a secret trial so

that my ex-wife can be put in a superior bargaining position. What better leverage than having me

in jail? Judge Plumadore also refused to transfer the family court proceeding to the supreme coiut

pursuant to New York State Constitution Art 6, § 19(a). Judge Plumadore is allowing my ex-wife to

live in the house for free for over three years now because of his refusal to protect my mother's

rights. The thousand dollars a month it costs for the mortgage, taxes, insurance, etc. is not being

deducted from ttie "so called" arrears nor is it being applied to my current support payments. My

ex-wife gets more in the form of support now than what I was required under the court order that the

Appellate Court overturned. The Appellate court specifically ruled that my mother's assets could not

be used. This is how the judges have circumvented the Appellate Court ruling.

Also documented was the fact that Supreme Court Judge Keniry is allowing my mother, my

stepfather and me to be sued for $600,000.00 by my ex-wife for attempting to have her evicted from

the house because of the April 22,1986 decision and order of Judge James giving her exclusive

possession of the house. Judge Keniry has refused to address the issues that Judge James lacked

both personal and subject matter jurisdiction to give her possession of the house and that her

residing in the house is no longer mandated by virtue of Judge James subsequent court order and

the Appellate Court ruling. Judge Plumadore in his December 11,1989 decision ruled that all my

parents had to do was to evict my ex-wife. Now the court is allowing us to be sued for trying to evict

her. It was also argued that the State Constitution does not authorize a family court judge to

determine either possession or title of real property - marital or otherwise. A judge who cannot

determine title to real property certainly cannot determine who should have possession of the real
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Domestic Relations Law Art. 13, § 240:

1. . . . the custody of or the ri^t to visitation with any child of a marriage, the court must
give such direction, between the parties, for the care, education and maintenance of any
child of the parties, as, in the court's discretion, justice requires, having regard to the
circumstances of the case and of the respective parties and to the best interests of the child. In
an cases there shall be no prima fiEu^ri^t to tiie custody of the child to either parent...

In 1991 the family court had 208,750 new cases fQed in New York City and 373,963 cases filed in

the counties outside of New York City for a total of 582,613 cases in the State of New York. This figure

does not include those cases which were begun before 1991 which are still currently before the family

court such as my case which was begun in February 1985. (How many of these new cases are for the

enforcement of a supreme court order concerning custody, visitation and/or support?)

Official statistics show that New York Courts award child custody to fathers only 4.1% of the

time, and joint custody only 4.9 % of the time. This means that the judges feel that in 95.9 % of the

cases the mothers make a better parent than a father. Yet when we go into court, we are "suppose" to

have a 50-50 chance of gaining custody of our children. This is a denial of equal protection of the law.

Of the 95.9 % of the fathers who do not get custody only 4.9 % of these fathers will get joint

custody, yet 99.9% of these fathers are ordered to pay support. What percentage of mothers who do

not get custody are ordered to pay support? Fathers are required to support their children. Yet, the

court refuses to allow them to have a legal say in their children's affairs. If a father is going to

support his child he should have a say in the child's life!

In New York State, nearly all family-related legal proceedings are closed to the public and

their permanent records are sealed. Does the public have the right to know what transpires behind

c l o s e d d o o r s ? *

New York courts will relieve a non-resident mother of her child support obligation if she is

"remarried and not gainfully employed," but will mandate an unemployed, non-resident father

make pajonents in accordance with a court determined "earning capacity." Is this unlawful

sexual-discrimination?* (This is a denial of equal protection of the law!)

The federal government requires each state to establish precise standards for non-resident

parents payment of support, but not for their access to the children they are supporting. Shouldn't
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non-resident parents and their children be entitled to reasonable access standards?*

Do these violate the Fourteenth Amendment to the United States Constitution?
* Prom survey of Father & Child Legal Defense Fund.

The judges are more than willing to enforce support orders and sentence a father to jail
contempt for not paying support. Yet, they refuse to enforce a father's visitation rights. This is a
denial of equal protection of the law.

Hie law should be simplified: No joint custody. No vlffltation. No siqiport

Custody, visitation and support should all go together unless the judge can justify why he is
not granting custody or visitation. The burden should be on the judge to justify why he is not

granting joint custody or visitation to a non-custodial parent. The judge should also be required to
state exactly how he determines a support obligation. The use of "he is not using his earning

potential" or "he has fimds available to him and/or is capable of obtaining such funds" should be
eliminated unless the judge backs it up with facts and specifically states what fimds are available

or where he is capable of obtaining such funds. Obviously, a non-custodial parent charged with

support earning $100,000.00 a year and quits his job to make $20,000.00 a year to get out of support
payments is wrong. The litigant is entitled to know what the basis of the judges decision is.

There are fathers who are before the family court who fought in the Vietnam War, the
Persian Gulf War, who served or are currently serving in the military or their fathers or step
fathers served and/or fought for the United States in World War II or the Korean War. And many
of these fathers have died protecting our rights under the Constitution. Yet, when these same

fathers come into the New York State Family Court they are stripped of their Constitutional rights.
This is a disgrace. Not only does this State strip a father of his constitutional rights but then pours
the salt into the wound by forcing them to pay support (which they should), but then refuses to allow

them to participate in custody and the decisions affecting their children.

I would be interested in the family court judges arguments justifying this discrimination?

Justifying their reasoning why 95.9 % of the mothers are fit to raise their children and that 95 % of
the fathers are not? There are good mothers and bad mothers just as there are good fathers and bad

fathers. But no way is there this much disparity between the two.

To go a step farther, how many of the 4.1 % of the fathers who got custody of their children got
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custody because the mother left? 60 to 80 % ? How many of these fathers will lose custody when the

mother decides she now wants her children back? 60 to 80 % ?

How do you think these judges and attorneys would feel not being able to see their children

for five years? Do you think that they would let their son be tried and sentenced to jail in a secret

trial? But that would never happen to them because they are "politically connected". But then

again, if their child was guilty, they could get them off easily by having the trial held in secret.

Tbe Federal and State judges and the attome]^ have placed themselves above the lawn As for Iheir

oaths of office in which they swear or afOrm to support the Constitution of the United States, this is

nothing more than lip service as they have no intention of protecting an individuals rights when it

might hurt their fellow judges or attorneys especially on such a large scale. These judges and

attorneys have been trained in the law. They are paid thousands of dollars for their knowledge

and to protect our ri^ta

Have you ever noticed that most divorces start ofif amicable, until an attorney gets involved.

Are the children really considered in these court proceedings? Is it the intention of the judges and

the attorney to separate the children firom divorced parents? To make life miserable for everyone

so they can line their pockets? The more aggravation the longer the case takes, the more attorneys

make!! The more they make the more it costs the litigant.

P O I N T F O R T Y . T W O

L A W G U A R D I A N S

Law guardians are appointed under Family Court Act §§ 241 - Findings and purpose:

This act declares that minors who are the subject of family court proceedings or appeals in
proceedings originating in the family court should be represented by counsel for their own
choosing or by law guardians. This declaration is based on a finding that counsel is often
indispensable to a practical reaUzation of due process of law and may be helpful in making
reasoned determinations of fact and proper orders of disposition. This part establishes a
system of law guardians for minors who often require the assistance of counsel to help
protect their interests and to help them express their wishes to the court. Nothing in this act is
intended to preclude any other interested person fi:om appearing by counsel.

Family Court judges appoint law guardians in cases where custody and/or visitation issues

are before the court and in cases of abuse. I have been informed that these law guardians are paid

by the state through the office of court administration and are paid approximately $70.00 an hour.

Do they represent the child or do what the judge tells them to do? Are they doing their job by
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protecting their cHent, the child? Where are these "so caUed" law guardians who have been

appointed for the children who "sUpped through the crack"? If a parent has been accused in court of

abusing their child a law guardian is appointed for the child. There is usually a record of child
abuse involving the children who have "slipped though the crack".

The law guardians who have been appointed for my children did as they were told to cover

up for my ex-wife. This is documented by the court records including the transcripts of the
proceedings and the actions taken by the law guardians.

The only thing these law guardians are interested in is collecting their $70.00 per hour and

stajdng on the good side of the judge so tiiat they can be appointed to more cases. They are getting
paid for the wrong reasons — they do what the judge tells them to do which is nothing.

P O I N T F O R T Y - T H R T C T !

If a court cannot obtain jurisdiction without certain conditions, consent to waive conditions,

where they are not present, will not give court jvirisdiction. Cooper v. Davia 1931, 231 App. Div. 527,

248 N.Y.S. 227.

Subject matter jurisdiction cannot be conferred upon a court by consent of the parties. Matter

1983, 97 A.D.2d 983; Haskell v. 1981, 82 A.D.2d 919.

PRO SE UTIGANT IS NOT HELD TO SAME
TECHNICAL PLEADINGS AS AN ATTORNEY

L, 74 F.R.D. 128 (S.D.N.Y. 1977)

[1] It is unquestionably the law in this Circuit that pro~se litigants' complaints are to be given
solicitous and generous consideration. Jackson v. Statler Foundation, 496 F.2d 623 (2d Cir.
1974), cert, denied, 420 U.S. 927,95 S.a. 1124 (1975), and the summaxy dispositioii should
rard^ be granted, no matter how dlear the £Eu:ts may be or how frivolous tiie Anmpiflmf,
Cvmninghani v. Ward. 546 F.2d 481 (2d Cir. 1976); Hevman v. Commerce and Industry Ins.
OSLi 524 F.2d 1317,1319-20 (2d Cir. 1975); Empire Electrons Co. v. United States, 311 F.2d 175,
179 (2d Cir. 1962).

Tyler v. Ryam, 419 F.Supp. 905 (1976)

[2, 3] This Court must view the plaintiffs complaint by the standard in Rramlet. v. Wilson.
495 F.2d 714 (8th Cir. 1974) following Haines v. Kemer. 404 U.S. 519, 92 S.Ct. 594 (1972), that
the complaint should not be dismissed if the all̂ iatioiis provide for rdief on a îy possible
theoiy. This Court recognizes a pro se complainant is not held to the rigid formalisms of
pleadings and his allegations must be read as true. He must demonstrate that the alleged
wrongdoing by the state official amounts to a deprivation of his Constitutional Rights, Burns
V, Swenson. 430 F.2d 771 (8th Cir. 1970) cert, den., 404 U.S. 1062,92 S.Ct. 743 (1972).



Hughes V. Rowe. 101 S.Ct. 173 (1980)

[1, 2] Petitioner's complaint, like most prisoner complaints filed in the Northern District of
Illinois, was not prepared by counsel. It is settled law that the allegations of such a complaint,
"however inartfully pleaded" are held "to less stringent standards than a formal pleadings
drafted by lawyers...Haines v. Kemer. 404 U.S. 519, 520,92 S.a. 594 (1972). See also,
Maglmv.Paiasoll, 627 F.2d 83, 86 (CA7 1980); French v. Hi>vnP 547 F.2d 994, 996 (CA7 1976).
Such a complaint should not be dismissed frar fiailure to state a claim unless it appears beyond
doubt that the plaintiff can prove no set of facts in siqipcKt of bis daim iduch would entitle
bim to relief. Haines, supra, at 520-521,92 S.CIt, at 595,596. And, of course, the flllffgwtions of
the complaint are gene^v taken as true fig purpoaca of amotion in Cmz v. Beto.
405 U.S. 319,322,92 S.Ct 1079,1081 (1972).

[6] ... Our discussion of this claim is not intended to express any view on its merits. We
conclude merely that the amended complaint was adequate at least to require some response
fi^m respondents, by way of affidavit or otherwise, to petitioner's rlaim that he was
unjustifiably placed in segregation without a prior hearing. Although petitioner's pleadings
are prolix and lacking in stylistic precision, this is not a case like Eatelle v. Oflmhlp 429
U.S. 97, 97 S.CT. 285 (1976), in which pro se litigant's detailed recitation of the facts reveals
on its face the insufficiency of the complaint. We cannot say with assurance that petitioner
can prove no set of facts in support of his daim entitling him to relief. Hninpg v TCftmpr, 404
U.S., at 521,92 S.Ct., at 596. Accordingly, the Court of Appeals should have reversed the
dismissal of this claim and remanded for further proceedings.

Hevman v. Commerce and Industry Insurance Co., 524 F.2d 1317 (2d C^. 1975)

[1, 21 The Federal Rules of Civil Procedure provide several tools to aid in ascertaining the
facts before the curtain ascends on a trial, see E. Warren. 38 Conn.B.J. 3 (1964). One such
"tool" is the Rule 56 summary judgment procedure which enables the court to determine
whether the "curtain" should rise at aU. Fitzgerald v. Westland Marine Corp.. 369 F.2d 499,
500 (2d Cir. 1966). Although for a period of time this Circuit was reluctant to approve
summary judgment in any but the most extraordinary circumstances, see, e. g., Amstein v.
Porter. 154 F.2d 464,468 (2d Cir. 1946), that trend has long since been jettisoned in favor of an
approach more keeping with the spirit of Rule 56, First Nat'l Bank of Arizona v. Cities
Service Cq.> 391 U.S. 253,288-90,88 S.(3t. 1575 (1968); Dressier v. M. V. Sandpipeni. 331 F.2d
130 (2d Cir. 1964); Beal v. Lindaev. 468 F.2d 287,291 (2d Cir. 1972). But, the "fundamental
maxim" remains that on a motion fi>r summaiy judgment the court cannot try of fitot;
it can only determine whether there are issues to be tried. American Manuf. Mutual Ins. Co.
V. American Broadcasting-Paramount Theatres. Inc.. 388 F.2d 272, 279 (2d Cir. 1967); Cali
v. Eastern Airlines. Inc.. 442 F.2d 65,71 (2d Cir. 1971). Moreover, when the court considers a
motion for summary judgment, it must resolve all ambiguities and draw aU reasonable
inferences in favor of the party against whom summary judgment is sou^t. United States v.
Diebold. Inc.. 369 U.S. 654,655,82 S.Ct. 993 (1962), with the burden on the moving party to
demonstrate the absence of any material fiuitual issue genuinety in dispute,

Co.. 398 U.S. 144,157,90 S.Ct. 1598 (1970). This rule is clearly appropriate, given the nature
of summary judgment. This procedural weapon is a drastic device since its prophylactic
function, when exercised, cuts off a party's right to present his case to a juiy. Donnelly v.
Guion. 467 F.2d 290,291 (2d C3ir. 1972).

Caryth Vr Pmltmey, 683 F.2d 1044 (1982)

[7, 81 ... As this Court made clear in Madviin v. Thompson. 657 F.2d 868 (7th Cir. 1981), the
role of the district court should be to insure that the minima of a pro se litigant are given'!GEdr
and mean ingfu l cons idera t ion . "

L, 805 F.2d 272 (1986)

[1, 21 The sanction of dismissal with prejudice must be infrequently resorted to by district
courts in their attempts to control their dockets and extricate nuisance suits. See Beshear >



W înzftpfelj 474 F.2d 127,132 (7tli Cir. 1973). In the normal course of events, justice is
dispensed by the hearing of cases in their merits; only when the interests of justice are bestserved by dun̂ sal can this harsh sanction be consonant with the role of the courts. We have
previously indicated the limited appropriateness of the sanction of dismissal: "A
ndth pngiidice is a harsh sancticm should usually be emplcq^ only in exiz^me
situations, ̂ dien there is a dear reooxd of dday or coDtimiacious oonduct, or ̂ en ottier less
drastic sanctions have proven unavailing." Webber v. EvfiCnrp 721 F.2d 1067 (7th Cir.
1983) (citations omitted); accord Tolbert v. Leiphtnn 623 F.2d 585,587 (9th Cir. 1980);
Ctongftlw y. Fffestone Tire & Rwbber Cq., 610 F.2d 241,247 (5th Cir. 1980). Absent those
circiimstancesy the careftd eserdse of judicial discaretiaii requires that a disliict court
consider less sever sanctions and eaq)lain, ̂ diere not (dmouflj, their inadequacy for
promoting the interests of justice. See Cohen v. Carnival Crnisft T̂ itipq, 782 F.2d 923,925-926
(11th Cir. 1986) (per curium); Tglbertt 623 F.2d 587; see also Shea v. Dnnalioe Dnnstr f!n 795
F.2d 1071 (D.C. Cir. 1986) (holdmg that the choice betwera dismissal and lesser sanctions is
a product of three considerations: prejudice to the d̂ laidant̂  pngudice to tiie judicial system,
and deteirence and punidunent).

W H E R E ' S M A R I O ?

Governor Cuomo's office is fully aware of the violation of constitutional rights by the state

judiciary. His office has been sent documentation showing these judges are involved in extortion,
fraud and the oppression of constitutional rights. He was also sent copies of my Petition for Writ of

Certiorari to the United States Supreme Court and my Petition for Rehearing as he was named as

an interested party. And to think President Clinton has stated that he considers Governor Cuomo a

scholar in law and a possible Supreme Court Justice. New York is probably the most repressive

State in the United States when it comes to protecting constitutional rights.

As I named Judge James and Judge Ferradino as respondents to my support modification

petition and to the petition for violation of my visitation rights, Attorney General Robert Abrams'

office assigned Assistant Attorney GJeneral Mary Ellen Clerkin to represent the judges. She has

also represented the judges and the state in the federal district court proceedings. The judges have

representation yet I am not mformed of my rig t̂ to counsel and then when I demand my right to

counsel the court appoints counsel who refuses to protect my constitutional rights. The judges are

being paid over $80,000X)0 a year. They deliberately violate constitutional rî ts and they get free
counsd to i'ept'esent them in court at the expense of the tâ iayers whose rights thfy arR vinlnting.

Is this a conflict of interest? How can the Attorney General's Office during or after the time

they are representing the judges then file charges against them for violating constitutional rights.
As the State is representing them, anything they say to counsel is confidential. The State has a

c o n fl i c t o f i n t e r e s t .
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The judges and the State Attorney General's office can use their positions to control attorneys

An attorney rocks the boat all of a sudden his cases are at tiie bottom of the docket or a judge can

simply take his time ruling on the attorneys motions and then deny the motions to make the

attorney and his clients suffer. I have documentation ̂ t the State is paying off attorneys to cover

iqi the violation of constitutional lî ts as weD as the judges using tfadr positions for extortion.

When I was before Judge McAvoy in federal court I requested that he appoint counsel to help

me with my case. He refused. In filling out the application for appointment of the question

asked for any assets that I might have. The issue was raised that I did not list stock in a

corporation that I owned. As I explained to Judge McAvoy, the corporation had no assets, no bank

accoimts, no liabilities as the corporation had been out of business since 1987 and this was 1991,

four years later. I also failed to list my children as dependants whom I am required to support.

Obviously, this is an expense, not income. I explained I did not list the children because I was not

paying the weekly support obligations I had over $15,000.00 credit due which the court was refusing

to give to me. I also explained that had I claimed the children, they would have claimed I was

claiming an expense that I was not paying. There was no intention to deceive. Everyone is

entitled to counsel except those whose rights are being violated. Judge McAvoy not only denied me

counsel which I was entitied to under the law, he then ordered me to pay these attorneys and the

judges' attorney for violating my rights. This sanction totaled more than $8,000.00. Judge

McAvoy has sanctioned my mother in excess of $1,500.00 for demanding her rights. Judge Neil P.

McCum, Chief Judge, Northern District of New York who handled my mother's first complaint in

federal court refused to take any action to protect her rights. Judge McAvoy handled her second.

Judge McAvoy and Judge McCum, with the approval of the U.S. Court of Appeals and the United

States Supreme Court, are involved in the oppression of constitutional rights and a conspiracy with

state officials to cover up the oppression of constitutional rights, extortion and firaud by state court

judges and the state attorney general's office. This has become a horrible nightmare. One tihat I

would not wish on anyone.
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O P I N I O N

An proceedings in the fiEonily courts should be opened to the public unless there is a special cr

exceptional circumstance which would warrant closing the court. However, before the judge can
dose the court to the public he or she must be required to holda public hearing to ninao the court

Matter of Chase. 446 N.Y.S.2d 1000 supports this position. These secret trials are destroying the

lives of the mothers, the fathers and most of all the children.

I also beUeve the family court should be open because there are too many children "that fall

between the cracks". The Department of Social Services is not doing there job and neither are the

judges when it comes to protecting children when it comes to the children being physically or

mentally abused. The only time something is made pubUc is when a child is beaten to death. The

Department of Social Services then states "We don't know what happened, the child just fell though

the crack". These children usually have a history of abuse reports. The judge keeps sending these

children back to an abusive situation. Are these judges masochists? Do they ex^oy seeing children

abused and/or molested? Do they enjoy seeing innocent parents being deprived of their children?

Based upon what I have read and my dealing with the different family court judges I would have to

say - yes! It is the judges who are the child abusers! They abuse the children both mentally and

allow them to be physically abused. They don't want the children to have a normal relationship

with each parent! With an open court room the judges, the attorneys, the department of social

services and the law guardians would be held more accountable. How many times do judges keep

giving the children back to a parent who is neglecting and/or abusing them? Are the judges doing

anything to get help for these children and the parents? How about coimseling? The press would be

able to cover these proceedings. If a parent is abusing their child or any other child it should be

made pubUc. If a child is taken away from their parent(s) the pubUc has the right to know why. If

the parent is abusing his own child there could be other children that he or she is abusing.

The open court would help the parents who have been falsely accused of child abuse and are

trying to get their children back. Remember, the child welfare agency is not going to admit to

doing ansrthing wrong because they don't want to be sued. If a parent were to complain about a case

worker you can bet that case worker will do everything possible to make the parent's life a

nightmare with the authority they possess. Try defending yourself in a closed court room where
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the judge, Department of Social Services and the law guardian are all working togetiier.

When a child is to be taken from a parent, there should be a six person jmy trial To have a

child taken away is worse then going to jail. If a parent is abusing a child he or she should be sent

to jail and the court should provide counseling to all t! Tliis is in the best interest of the AiiiiH n

When a child is taken away from a parent for any reason by the court, this means the court has

found the parent guilty of something and that the punishment is the loss of their child. This is a

more severe punishment then six months in jail or a $500.00 fine or both. Yet, the parent is not

entitled to a jury trial. The parent has been convicted of the a "crime". Judges, attorneys, law

guardians and social workers are not giving a parent a £Eur trial or can they be trusted to protect

the child. Law guardians, as documented, do as the judge tells them. How can they be trusted to

protect the children? As stated In Re Oliver, supra, "all checks without publicity are insufficient in

comparison of publicity". The only way the parents and the child are protected is by a public trial

and a jury triain This is in the best interest of the cdiildn It is in the best interest of the parentn It is

also in the best interest in preserving the integrity of the judidaiy!

How many children have been kidnapped in New York State by their parent? How many of

these kidnappings were a result of a family court order that modified a court order of custody,

visitation and/or of support without a referral fit)m the supreme court? Question? A parent is forced

to kidnap his or her child because of a court order that the judge who issued it had no authority to

issue it in the first place and/or the trial was held in secret. The court violated that parents rights

first! Can they be charged with kidnapping and violating a court order when the court had no

authority to issue the order in the first place?

The State of New York should issue an amnesty for all fathers or mothers who have

kidnapped their children and then hold a public hearing to determine which parent should have

custody. The child needs both parents. This is a situation which could be a win win for everyone

involved. The children do not need to be on the run! These children are forced to hide, to use a

different name, usually don't have fiiends and are constantly on the move. This is not in the

c h i l d ' s b e s t i n t e r e s t ! ! ! !

How many fathers have been forced to flee the state because of the illegal actions of the

family court and supreme court judges? These fathers were never informed of their rights and
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they didn't even know that their constitutional rights were being violated.

Mothers' rights are being violated in that many are not receiving adequate support and

many are not receiving any support at all. Father's who are not paying their fair share should be

held accountable and held up to public scrutiny and made to pay their fair share. On the other

hand, a father who is being denied his visitation rî ts should not have to pay any support.

The judges claim that they have a back log of cases. I believe that this back log is a direct

result of the illegal actions by the judges. My case should have been over with seven years ago. It is

the judges and attome3rs using their positions for fraud, extortion, etc. that is causing this back log

to happen and to continue. If the judges issued fair rulings based upon the facts litigants would not

be consistently in court. Having an open court and an honest judiciary would solve most of

problem.

People who commit murder, arson, fraud, extortion, or deal in drug trafficking have more

rî ts than a parent trying to hold onto his or her child in a court proceeding or a parent facing

incarceration for violating a court order of support.

On the TV show Civil Wars, at tiie beginning of the show you hear a person say "You feast on

the misery of others" and the attorney replies "If it weren't for the misery of others I would be out of

a job". The attorneys in probably 90% of the cases deliberately take actions to prolong the

proceedings in order to boost their attorney fees. When sometiiing doesn't go your way the attorney

will teU you "it was the judges &ult". The attorneys and judges are participating in the violation

and the oppression of constitutional rights, which th^ have sworn to protect

Are the judges getting a kickback from attorneys in family court in order to supplement their

income with extras? This question is based upon the fact that my ex-wife's attorney has claimed he

has never been paid in seven years of htigation. He has refused to negotiate because the judges have

lied for him and given him just about every thing he has asked for. By forcing my mother to turn

over title to the house to my ex-wife, by sentencing me to jail in secret, the house would then go to the

attorney to cover his bill. He would file a lien against the house. The children would lose again.

The judges and attorneys do eversrthing they can to frustrate the litigants and especially the

fathers. I believe this is one reason why so many fathers just finally give up, say the hell with it,

and leave the state. The father loses, the motiier loses, but the children are the biggest losers!! This
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is not in the best interests of the childm

Columnist Howard Troxler in his column on February 15, 1993 stated:

Judges, too, should be required to explain their rulings. Too often, judges dish out orders
summarily and with no given reason. This only adds to public resentment and fuels the
bdieffliatjudges follow flieir own whims instead ofthelaw.'nificofiirtaare«iir«<«ri7mif.fi^
not our masters, and owe us better.

The judges should be ordered to give their reasons for their decisions. They have to be held

accountable. A Utigant has the right to know what tiie judge is referring to in his decisions and/or

orders. As documented in my case the judges claimed I had funds available to me when they

sentenced me to jail, yet they refused to state what fimds. They deliberately lied in order to deprive

me of my property and to extort money and real property from my mother. The New York State

Court of Appeals has claimed that I have raised questions other than the constitutionality of state

statutes which is a deliberate lie. This is denying me of my rights to due process and equal

protection of the laws.

But more importantly the judges are depriving hundreds of thousands of litigants each year

of their constitutional rights to a public trial, a jury trial, a court of proper jurisdiction, etc. I have

documented by using the United States Constitution, United States Supreme Court rulings, the state

constitution, state statutes, federal and state case law that I am entitled to a public trial, juiy trial,

that the family court lacks jurisdiction to enforce or modify any court order of support and/or of

custody without a referral from the supreme court. The judges have never stated why I am not

entitled to a public trial or a jury trial, etc. The judges simply refuse to address the issues by

stating my arguments "have no merit". Father's, mother's and children's ri^ts are at the whim

of the judges. The judges simpty refuse to ob^ the law. This must end, the judges must be held

a c c o u n t a b l e f o r t h ^ a c t i o n s .

I have been deprived of my children by Judge Austin because I refuse to forfeit my

constitutional rights. No one should be deprived of their children without a public hearing. The

liberty to raise one's child is one of our most basic rights. Yet, this right is taken away in secret

trials by corrupt judges. How many more parents are going to be sentenced to jail for not paying

supportinsecrettrials?Howmany parents are going to Insft thftirvigitiitinfn

children taken away from them in secret trials? How many more lives are going to be destr«^ed
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riî ts. The United States Constitution must be enforced for everyone.

Judges have to be made to address the issues raised. They have to be made to uphold the law and
to instill integrity in the court system that it is clearly lacking today. When the judges on the United
States Supreme Court refuse to protect Constitutional Rights, democracy and freedom have ended.

It is the judges and the attorn^ ̂ o are destnqing the American fomHy.

THEREF0RE, IAMN0TGIV1NGUP —

I AM NOT FORFEITING MY CONSTITUTIONAL RIGHTS!!!

S U M M A R Y

President Clinton, when he nominated Janet Reno as the first woman United States Attorney

General, stated:

She's demonstrated throughout her career a conmiitment to principles that I want to see
enshrined at the Justice Department: No one is above the law, that our lAg»i system must
protect the innocent and pimisih the wrongdoCTBf that tiieprmniae«f< îal justify
must be a reality for every American.

Chief Justice Rosemary Barkett of the Florida State Supreme Court stated:
We have no democracy if we have no courts to apply the laws and enforce constitutional rî ts.

How many children are being deprived and how many more are going to be deprived of the
love and afifection of their parent(s) because of these ill̂ al actions 1^ the fomî  court judges ?

Kistfae Judges and attonieys who are violating the law!! Tluy hnw plncpd thmnwivAa
above the law!! The United States Constitution must be honored by all—especialfyl̂

those who have been entrusted to protect and defend our Constitutianalri^ts!!

How many more thousands of litigants are going to be sentenced to jail year
without the imytectiGn of their constitutional rights 7

What rij^ts are our government of&dals going to take away next ?

We have no dranocracy or fi:eedom iKiien the justices of the fedexal and state courts refuse to

obey their oaths of office to defend, protect and enforce our constitutional rights!!

Dated March 31,1993
Respectfully submî d

Charles E. Collins, III


