
STATE OF NEW YORK  
COUNTY OF  FAMILY COURT 
    
 
In the Matter of a Proceeding under 
Article 4 of the Family Court Act   

PETITION FOR JURY TRIAL  
 , VIOLATION SUPPORT ORDER 
       
 Petitioner,   
 Docket No.: 
     - against - 
 File No.:  
 , 
 
 Respondent. 
        
                                     
 
STATE OF NEW YORK ) 
COUNTY OF  )ss.: 
 

                     being duly sworn, deposes and says: 
 

1. That I am the petitioner in the above entitled 

proceeding and make this Petition to demand my constitutional 

right to a jury trial as I have been served with a Violation of 

Support Petition. 

2. Petitioner resides at       . 

3. Defendant resides at       . 

4. Failure to pay child support is a crime under the New 

York State Penal Law Article 10 – Definitions: 

1.  “Offense” means conduct for which a sentence to a 
term of imprisonment or a fine is provided by any law of 
this state or by any law, local law or ordinance of a 
political subdivision of this state, or by any order, rule 
or regulation of any governmental instrumentality 
authorized by law to adopt the same. 
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4.  “Misdemeanor” means an offense, other than a 
“traffic infraction,” for which a sentence to a term of 
imprisonment in excess of fifteen days may be imposed, but 
for which a sentence to a term of imprisonment in excess of 
one year cannot be imposed. 

 
(Six months in jail for failure to pay child support 
pursuant to Family Court Act §454 would fall within 
this legal definition) 
 
5.  “Felony” means any offense for which a sentence 

to a term of imprisonment in excess of one year may be 
imposed. 

 
6.  “Crime” means any misdemeanor or a felony. 

 
5. Family Court Act § 261. Legislative findings and 

purpose states: 

Persons involved in certain family court proceedings 
may face the infringements of fundamental interests and 
rights, including the loss of a child’s society and the 
possibility of criminal charges, and therefore have a 
constitutional right to counsel in such proceedings. 
Counsel is often indispensable to a practical realization 
of due process of law and may be helpful to the court in 
making reasoned determinations of fact and proper orders of 
disposition. The purpose of this part is to provide a means 
for implementing the right to assigned counsel for indigent 
persons in proceedings under this act. 

 
6. The case law clearly holds that a litigant is entitled 

to counsel if he faces imprisonment for the failure to pay child 

support pursuant to court order. 

In the Matter of a Proceeding for Support under 
Article 4 of the Family Court Act. Linda G. v. Theodore G, 
1973, 74 Misc.2d 516 345 N.Y.S.2d 361 at 366: 

 
. . . In this matter, it is; the respondent-husband 

clearly, at some stage of the proceeding, is liable to a 
loss of his liberty. We respectfully believe that the clear 
intent of the Appellate Division to ever widen the 
availability of counsel must also be construed and/or 
effectuated as a mandate to lower Courts to extend the most 
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liberal construction, consistent with its written terms, to 
Article 18-B (Judiciary Law). Accordingly, although the 
statute by its terms (Section 722) is framed to encompass 
persons “accused of crime”, Section 722-a, defines a crime 
as “a felony, misdemeanor, or the breach of any law of this 
state . . . other than one that defines a ‘traffic 
infraction’, for which a sentence for a term of 
imprisonment is authorized upon conviction thereof”. Under 
this definition, incarceration for violation of a support 
order is not excluded under the statute’s only exclusionary 
clause, viz. that of a “traffic infraction”. The only other 
inference must be that the statute is flexible enough to be 
construed to include it. We believe, in the light of the 
Appellate Division’s clear mandate, that it intended to 
have the lower courts under its jurisdiction implement this 
right to counsel, and that in the light of this clear 
directive, this construction of the statute, though 
liberal, does not torture it out of its context. The intent 
of the Appellate Division is to be implemented immediately. 

 
7. Support contempt proceedings are “quasi-criminal in 

nature” Larisa F. v. Michael S., 122 Misc.2d 520, 470 N.Y.S.2d 

999 (Fam. Ct. 1984) and Haynes v. Hartman, 63 A.D.2d 1, 406 

N.Y.S.2d 818 (1st. Dept. 1978). 

8. Obviously, the legislature and case law consider the 

violation of a support order as a “criminal” offense. As they 

have determined that a litigant is entitled to counsel as he or 

she faces incarceration, he is therefore, entitled to his Fifth, 

Sixth and Fourteenth Amendment protections and these protections 

are applicable to the family court when a litigant is facing 

incarceration for failure to pay support. 

9. That support orders have the following Notice printed 

on the top of the Order in capital letters stating: 

NOTICE: YOUR WILLFUL FAILURE TO OBEY THIS ORDER MAY 
RESULT IN INCARCERATION FOR CRIMINAL NON-SUPPORT OR 
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COMTEMPT. YOUR FAILURE TO OBEY THIS ORDER MAY RESULT IN 
SUSPENSION OF YOUR DRIVER’S LICENCE, STATTE-ISSUED 
PROFESSIONAL, TRADE, BUSINESS AND OCUPATIONAL LICENSES AND 
RECREATIONAL AND SPORTING LICENSES AND PERMITS; AND 
IMPOSITION OF REAL OR PERSONAL PROPERTY LIENS. 

 
10. Before the Family Court can deny a litigant a jury 

trial, the court must first determine what the potential maximum 

penalty is for the “crime” of contempt of court for failure to 

pay child support pursuant to court order. Therefore, Family 

Court must look to Family Court Act §438 and §454 that states 

the potential punishment. 

11. §438 Counsel Fees.  

(b) In any proceeding for failure to obey any lawful 
order compelling payment of support of a spouse or former 
spouse and children or of children only, the court shall, 
upon the finding that such a failure was willful, order 
respondent to pay counsel fees to the attorney representing 
the petitioner or person on behalf of the children. 
Representation by an attorney representing the petitioner 
pursuant to paragraph (b) of subdivision nine of section 
one hundred eleven (b) of the social services law shall not 
preclude an award of counsel fees to an applicant which 
would otherwise be allowed under this section. 

 
12. Family Court Act § 454. Powers of the court on 

violation of a support order. 

1. If a respondent is brought before the court for 
failure to obey any lawful order of support and if, after 
hearing, the court is satisfied by competent proof that 
respondent has failed to obey any such order, the court may 
use any or all of the powers conferred upon it by this 
part. The court has the power to use any or all enforcement 
powers in every proceeding brought for violation of a court 
order under this part regardless of the relief requested in 
the petition. 

 
2. Upon finding that a respondent has failed to comply 

with any lawful order of support: 
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(a) the court shall enter a money judgment under 

section four hundred sixty of this article; and 
 
(b) the court may make an income deduction order 

for support enforcement under section fifty-two 
hundred forty-two of the civil practice law and rules; 

 
(c)  the court may require the respondent to post 

an undertaking under section four hundred seventy-one 
of this article. 

 
Family Court Act, Art 4, § 471. Undertaking 

for support and cash deposits. 
 
The court may in its discretion require 

either a written undertaking with sufficient 
surety approved by the court or may require that 
cash be posted to secure compliance by the 
respondent with the order for support for such 
period. Such undertaking shall be for a definite 
period, not to exceed three years, and the 
required amount of the principal of such 
undertaking shall not exceed the total payments 
for support required for three years and shall be 
so stated in the order for support. . . . 

 
(d) the court may make an order of sequestration 

under section four hundred fifty-seven of this 
article. 

 
(e) the court may suspend the respondent’s 

driving privileges pursuant to § 458-a of this 
article. 

 
(f) the court may suspend the respondent’s state 

professional or business license pursuant to § 458-b 
of this article. 

 
(g)  the court may suspend the recreational 

license or licenses of the respondent pursuant to 
§458-c of this article. 

 
(h) The court may require the respondent, if the 

persons for whom the respondent has failed to pay 
support are applicants for or recipients of public 
assistance, to participate in work activities as 
defined in title nine-b of article five of the social 
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services law. Those respondents ordered to participate 
in work activities need not be applicants for or 
recipients of public assistance. 
 

(i) except as otherwise provided in paragraph 
(h) of this subdivision, the court may require the 
respondent to participate in job training, employment 
counseling or other programs designed to lead to 
employment if authorized pursuant to section four 
hundred thirty-seven-a of this article provided such 
programs are available. 

  
3. Upon a finding by the court that a respondent has 

willfully failed to obey any lawful order to support, the 
court shall order the respondent to pay counsel fees to the 
attorney representing petitioner pursuant to section four 
hundred thirty-eight of this act and may in addition to or 
in lieu of any or all of the powers conferred in 
subdivision two of this section or any other section of 
law; 

 
(a)  commit the respondent to jail for a term not 

to exceed six months. Such commitment may be served 
upon certain specified days as the court may direct, 
and the court may, at any time within the term of such 
sentence, revoke such suspension and commit the 
respondent for the remainder of the original sentence, 
or suspend the remainder of such sentence. For the 
purposes of this subdivision, failure to pay support, 
as ordered, shall constitute prima facia evidence of a 
willful violation. Such commitment does not prevent 
the court from subsequently committing the respondent 
for failure thereafter to comply with any such order. 

 
(b)  place respondent on probation under such 

conditions as the court may determine and in 
accordance with the provisions of the criminal 
procedure law; or 

 
Family Court Act, Article 4, § 456 - 

Probation 
 
(a) No person may be put on probation under 

this article unless the court makes an order to 
that effect, either at the time of the making of 
an order of support or under section four hundred 
fifty-four. The period of probation may continue 
so long as an order of support, order of 
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protection or order of visitation applies to such 
person. 

 
4.  The court shall not deny any request for relief 

pursuant to this section unless the facts and circumstances 
constituting the reasons for its determination are set 
forth in a written memorandum of decision. 

 
Under part 4, the court is required to use all of 

these sanctions. The judge is to state why he does not 
impose all of the sanctions under this section. 

 
13. What is not mention and is another punishment is that 

if you owe arrears, the support collection unit can prevent you 

from obtaining a passport. In short, you cannot get a passport 

if you owe arrears. 

14. The statute fails to mention is that when the court 

issues a money judgment against you, you are going have to pay 

interest at the rate of 9% per year on the amount determined by 

the court to be owed. 

15. Failure to pay child support is a crime under Penal 

Law §260.05 and is a class A misdemeanor and now failure to pay 

child support pursuant to Penal Law §260.06 is a class D felony.  

Penal Law §260.05 Non-support of a child in the second 
degree. 

 
A person is guilty of non-support of a child 

when, being a parent, guardian or other person legally 
charged with the care or custody of a child less than 
sixteen years old, he fails or refuses without lawful 
excuse to provide support for such child when he is 
able to do so, or becomes unable to do so, when, 
though employable, he voluntarily terminates his 
employment, voluntarily reduces his earning capacity 
or fails to diligently seek employment. 
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Non-support of a child in the second degree is a 
class A Misdemeanor. 

 
Penal Law §260.06 Non-support of a child in the first 

degree. 
 

A person is guilty of non-support of a child in 
the first degree when: 

 
1. being a parent, guardian or other person 

legally charged with the care or custody of a child 
less than sixteen years old, he fails or refuses 
without lawful excuse to provide support for such 
child when he is able to do so; and 

 
2. He or she has previously been convicted in 

the preceding five years of the crime defined in 
section 260.05 of this article. 

 
Non-support of a child in the first degree is a 
class D Felony. 

 
16. According to MaGill’s Penal Law Manual for Local 

Courts, February 2015 following penalties apply: 

§260.05 – Non-support of a child in second degree. 
Maximum fine $1,000. Maximum Jail - 1 year, Probation 3 
years and a surcharge of $120 - 125. (DNA is now required 
at a cost to the defendant of $50.00) This is a class “A” 
Misdemeanor. 

 
§260.06 Non-support of a child in first degree - 

Maximum fine $5,000. Minimum Jail 1 year - Maximum Jail - 4 
years, Probation 5 years and a surcharge of $325. This is a 
class “E” Felony. 

 
16. According to the Criminal Procedure Law 

§340.40(2) Modes of Trial would be entitled to a 

public trial and a jury trial. 

2. In any local criminal court a defendant who has 
entered a plea of not guilty to an information which 
charges a misdemeanor must be accorded a jury trial, 
conducted pursuant to article three hundred sixty, except 
that in the New York city criminal court the trial of an 
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information which charges a misdemeanor for which the 
authorized term of imprisonment is not more than six months 
must be a single judge trial. 
 
As documented below, even a litigant in family court in New 

York City would be entitled to a jury trial as the potential 

punishment exceeds six months in jail. Notice, in New York City 

the sole criteria is not more than six months in jail, and it 

does not address other onerous penalties. 

17. Is the penalty more severe pursuant to the Penal Law 

or the Family Court Act? It is my opinion that the penalty 

facing litigants in family court is more severe that that in a 

criminal court under the penal law, especially when you consider 

attorneys are running up thousands of dollars in attorney bills 

over a couple of hundred dollars in alleged arrears. Remember, 

under the penal law it is jail time of 1 year, probation, fine 

and surcharge. In family court it is jail of 6 months, attorney 

fees, loss of driver’s license, loss of professional or business 

license, probation until child attains age of 21 which means if 

you have a two year old child you can be on probation for 19 

years, money judgment at 9% interest per year, income deduction 

order, post an undertaking, sequestration of your property and 

suspension of your recreational license or licenses.  

18. Family Court Act §435 Procedure; adjournment; 

confidentiality of requests 

(a) Hearings are conducted by the court without a jury. 
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19. This is the reason why no one is charged under the 

penal law for violating a support order. Under the penal law the 

litigant would be entitled to a public trial and a jury trial. 

In the family court the court is closed and a litigant is not 

entitled to a jury trial. Any proceeding that is held in secret 

is corrupt and illegal under the law and is a denial of due 

process and equal protection of the law. 

20. The denial of a jury trial in family court violates 

the Sixth Amendment to the United States Constitution and 

applicable United States Supreme Court and Federal Court of 

Appeals rulings. Family Court Act § 435 is unconstitutional. 

A defendant is entitled to a jury trial  where an offense 

carries a jail term of six months or more if he can demonstrate 

that additional statutory penalties are so severe as to render 

the offense in question is a serious one. See, US Const, 6th 

Amend; New York Constitution Article 1, §2. 

In 1989 the United States Supreme Court in Blanton v. City 

of North Las Vegas, Nev., 489 U.S. 538 held: 

In using the word “penalty” we do not refer solely to 
the maximum prison term authorized for a particular 
offense. A legislature’s view of the seriousness of an 
offense also is reflected in the other penalties that it 
attaches to the offense. See United States v. Jenkins, 780 
F.2d 472, 474, and n. 3 (CA4). We thus examine “whether the 
length of the authorized prison term for the seriousness of 
other punishment is enough in itself to require a jury 
trial.” (Citation omitted). Primary emphasis, however must 
be placed on the maximum authorized period of 
incarceration. Penalties such as probation, or a fine may 
engender “a significant infringement of personal freedom,” 
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id, at 151, 89 S.Ct. 1506, but they cannot approximate in 
severity the loss of liberty that a prison term entails. 
Indeed, because incarceration is an “intrinsically 
different” form of punishment, Muniz v. Hoffman, 422 U.S. 
454, 477, 95 S.Ct. 2178, 2190 (1975), it is the most 
powerful indication whether an offense is “serious”. 

 
Although we did not hold in Baldwin, that an offense 

carrying a maximum prison term of six months or less 
automatically qualifies as a “petty” offense, and decline 
to do so today, we do find it appropriate to presume for 
purposes of the Sixth Amendment that society views such an 
offense as “petty”. A defendant is entitled to a jury trial 
in such circumstances only if he can demonstrate that any 
additional statutory penalties, viewed in conjunction with 
the maximum authorized period of incarceration, are so 
severe that they clearly reflect a legislative 
determination that the offense in question is a “serious” 
one. This standard, albeit somewhat imprecise, should 
ensure the availability of a jury trial in the rare 
situation where the legislature packs an offense it deems 
“serious” with onerous penalties that nonetheless “do not 
puncture the 6-month incarceration line.” 

 
21. Pursuant to Family Court Act § 454 the severity of the 

maximum potential penalty sufficiently reflects the 

legislature’s determination that contempt for failure to pay 

support pursuant to court order is a serious offense for which a 

jury trial would be mandated pursuant to federal standards. 

United States v. ARBO, 691 F.2d 862 (1982) held: 
 

 The Supreme Court has accorded constitutional stature 
to the common-law rule that “petty offenses may be tried 
without a jury. (Citations omitted). In determining the 
line between “petty” and “serious” offenses for purposes of 
the Sixth Amendment right to a jury trial, the Supreme 
Court has more recently emphasized the maximum authorized 
penalty as an objective criterion of the gravity of the 
offense. Craner, supra, 652 F.2d at 24. “In deciding 
whether an offense is ‘petty,’ we have sought objective 
criteria reflecting the seriousness with which society 
regards the offense . . . and we have found the most 
relevant such criteria in the severity of the maximum 
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authorized penalty.” Baldwin v. New York, * * *, 90 S.Ct. 
1886, 1887, * * * (1970) * * *. Thus, the Court has held 
that offenses carrying terms in excess of six months and 
fines of more than $500.00 must be tried before a jury. . .  
 
22. In ordinary criminal prosecutions, severity of penalty 

authorized not penalty actually imposed is relevant criterion in 

determining whether a particular offense can be classified as 

“petty” for purposes of determining right to a jury trial. Frank 

v. U.S., 89 S.Ct. 1503. 

United States v. Craner, 652 F.2d 23 (1980) sent the matter 

back for a jury trial by holding that a litigant facing six 

months in jail or a $500.00 fine or both, plus payment of costs 

and/or loss of driver’s license, was a “serious” one for which 

the Federal Constitution guaranteed trial by jury by stating: 

Although Craner was sentenced only to probation and to 

attendance at traffic school, the offense of which he was 

charged carries a maximum penalty of six months' 

imprisonment or a $500 fine, or both, plus payment of 

costs. 36 C.F.R. § 1.3 (1980). Craner's appeal raises the 

issue whether this offense is a "serious" one for which the 

Federal Constitution[2] guarantees a trial by jury. 

An offense is not "serious" because it is severely 

punished; it is severely punished because it is "serious." 

The severity of prescribed sanctions is regarded as the 

best objective indication of the general normative judgment 

of the seriousness of an offense. Baldwin v. New York, 399 

U.S. 66 1980. 

Craner argues that there is an additional consequence 

of a DUI conviction beyond the sentence he faced: he could 

lose his California driver's license. 
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Hamdan does not forbid consideration of the future 

legal significance of a conviction in deciding whether an 

offense is a serious one. Although a license revocation is 

itself a regulatory, not a punitive action, United States 

v. Best, 573 F.2d 1095, 1099 (9th Cir. 1978), the threat of 

loss of a license as important as a driver's license, a 

deprivation added to penal sanctions, is another sign that 

the DUI defendant's community does not view DUI as a petty 

offense. It is irrelevant to the determination of Craner's 

rights to a jury trial whether this loss has occurred, will 

surely occur, or simply could occur. Cf. Duncan, supra, 391 

U.S. at 159-60, 88 S.Ct. at 1452-1453 (possible penalty, 

not the one actually imposed, is the gauge of a locality's 

"social and ethical judgments" of the gravity of an 

offense). 

United States v. Rylander, 714 F.2d 996, 1005 (1983): 
 

There is a sixth amendment right to a trial by jury in 
serious, but not petty, criminal contempt cases. Bloom v. 
Illinois, . . ., 88 S.Ct. 1477, 1480, . . ., (1968). 
Whether a criminal contempt is serious or petty is 
determined by the severity of the penalty authorized. Frank 
v. United States, . . ., 89 S.Ct. 1503, 1505, . . ., 
(1969). If the contempt is charged under a statute that 
authorizes a maximum penalty greater than $500.00 or six 
month’s imprisonment, there is a right to a jury trial 
regardless of the penalty actually imposed. Muniz v. 
Hoffman, . . ., 95 S.Ct. 2178, 2190-91, . . . (1975). 

 
23. Even if it is argued that this is a “civil” proceeding 

the litigant would still be entitled to a jury trial. In Re 

Rosahn, the court held that a litigant facing imprisonment in a 

civil proceeding was entitled to a public trial under the Fifth 

Amendment. As such, a litigant facing a potential sentence that 
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exceeds six months in jail or a $5,000.00 fine or both would be 

entitled to their Sixth Amendment right to a jury trial. 

Maita v. Whitmore, 508 F.2d 143 (1974): 
 

[1]  First: The rules as to whether an ordinary 
criminal offense is "petty," thus not requiring a jury 
trial, or "serious." thus requiring a jury trial, also 
apply to charges of criminal contempt. Codispoti v. 
Pennsylvania, supra, 418 S.S. at 513, 94 S.Ct. at 2692; 
Taylor v. Hayes, supra, 418 U.S. at 495, 94 S.Ct. at 2701. 

 
[3]  Third: "[J]udgment about the seriousness of the 

crime is normally heavily influenced by the penalty 
authorized by the legislature. "Codispoti v. Pennsylvania, 
supra, . . ., 94 S.Ct. at 2691. Indeed, if the penalty 
authorized by the legislature exceeds six months, there is 
a right to a jury trial, even though the judge could impose 
a sentence of six months or less. Baldwin v. New York, 
1970, . . ., 90 S.Ct. 1886, . . ., and cases there cited. 

 
In Re Rosahn, 671 F.2d 690 at 695, 696, 697 (2nd Cir. 

1982):  

[9] Another argument not raised below is that the 
contempt proceeding was conducted in a manner that violated 
her right to due process because a full adversary hearing 
was not held, no witnesses were called, she was not 
informed of her right to call witnesses, and she was not 
offered an opportunity to address the court before issuance 
of a CIVIL contempt order...  

  
[10] . . . In Re Oliver, 333 U.S. 257, 68 S.Ct. 499, 

(1948) which struck down a secret criminal contempt trial 
as violative of due process, the Supreme Court stressed 
that at the heart of due process clause is “[t]he 
traditional Anglo-American distrust for secret trials,” 
which throughout history have been associated with 
“institutions [that] obviously symbolized a menace to 
liberty.” Id. at 268-69, 68 S.Ct. at 505. 

 
U.S. v. Pina, 844 F.2d 1, 12-13 (1988): 
 

It is apparent, therefore, that the Court has refused 
to make any exception to the rule that the right to a jury 
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trial attaches when, in any single proceeding, a defendant 
is subject to total imprisonment of more than six months. 

 
. . . On each occasion, "the salient fact remains that 

the contempts arose from a single trial, were charged by a 
single judge, and were tried in a single proceeding ". 
Codispoti, 418 U.S. at 517, 94 S.Ct. at 2693 (emphasis 
supplied). The Supreme Court explicitly has refused to make 
any exception to the rule that the right to a jury trial 
attaches any time one is subject to imprisonment in excess 
of six months in a single sentencing proceeding; we cannot 
create a contrary rule of law. 

 
18 U.S.C.A. § 1 (3) Any misdemeanor, the penalty of 

which, as set forth in the provision defining the offense, 
does not exceed imprisonment for a period of six months or 
a fine of not more than $5,000.00 for an individual and 
$10,000.00 for a person other than an individual, or both 
is a petty offense. 

 
24. Family Court Act, Article 4, § 435 Procedure; 

adjournment; confidentiality of requests 

i. Hearings are conducted by the court without a 
jury. . . . 

 
25. That the Appellate Division, Third Department in 

Carella v. Collins, 228 A.D.2d 725, 644 N.Y.S.2d 68 (3rd Dep’t, 

1996) held: 

[3] Respondent’s claim that he was entitled to a jury 
trial on the violation petitions, and the complementary 
suggestion that Family Court Act 435(a) is unconstitutional 
for failing to afford one, are also meritless. To support 
his argument in this regard, respondent attempts to 
characterize the potential money judgments that can arise 
from a finding of violation (see, Family Ct Act 454[2][a]; 
[3]) as “fines”, and urges that these fines, along with the 
other statutory remedies and sanctions—including 
incarceration, probation and the opportunity to invoke 
certain enforcement mechanisms (such as sequestration of 
assets and income execution)—constitute sufficiently 
serious “punishment” as to trigger the right to a jury 
trial. The monetary awards at issue (for support arrears 
and counsel fees) are not punitive in nature, however, but 
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are remedial, intended to compensate a petitioner and the 
subject children for actual losses brought about by the 
violator’s conduct. Being akin to civil contempt fines or 
penalties, they are not considered punishment for the 
purpose of determining whether a jury trial must be 
permitted (see, Matter of Department of Hous. Preservation 
& Dev. of City of N.Y. v. Deka Realty Corp., 208 A.D.2d 37, 
49, 620 N.Y.S.2d 837). 

 
26. In Deka above, the court stated: 
 

In either case, unlike fines for criminal contempt 
where deterrence is the aim and the State is the aggrieved 
party entitled to the award (citation omitted), civil 
contempt fines must be remedial in nature and effect 
(citation omitted) formulated not to punish the offender, 
but solely to compensate or indemnify private 
complainants.) 
 
27. The Appellate Court admits paying attorney fees “Being 

akin to civil contempt fines or penalties”. They admit they are 

like fines or penalties. Instead of calling it a fine, they call 

it something else, but it is still a fine or penalty. If the 

mother proves her case that the father willfully violated the 

order, she is entitled to attorney fees. On the other hand, if 

she fails to prove her case, she does not have to pay the 

father’s attorney’s fees. Having to pay attorney fees for 

violating a court order is part of the “penalty” for violating 

the court order. Requiring the father to pay and not the mother 

is a denial of due process and equal protection of the law. 

United States v. Craner, 652 F.2d 23 (1980) held that a 

litigant facing six months in jail or a $500.00 fine or both, 

plus payment of costs, was a “serious” one for which the Federal 

Constitution guaranteed trial by jury.  
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No matter what the court says, having to pay the other 

party’s attorney fees if found in violation is having to pay the 

other party’s costs and as held in Craner, this means a litigant 

is entitled to a jury trial.  

28. In a lot of cases the attorney fees are higher than 

the amount of child support owed. 

29. The appellate court in its ruling in Carella v. 

Collins deliberately failed to address all of penalties that are 

required to be imposed pursuant to Family Court Act §454 and 

their ramifications on the litigant if found in contempt. This 

ruling does not address each issue fully or all of the issues 

raised as documented below: 

a. The court did not fully address the issue of the 

court entering a money judgment at 9% interest (FCA 

454(2)(a)). 

b. The court did not fully address the issue of having 

the child support taken directly from the contemnor’s pay 

(FCA 454(2)(b)). The support collection unit can take up to 

65% of the contemnor’s take home pay (CPLR 

5241(12)(g)(1)(ii)). The contemnor is left with 35% of 

their take home pay. On a take home pay (not gross pay) of 

$500 the contemnor would keep $175 and $325.00 goes to the 

payee. The contemnor is living below the poverty level for 
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2015 of $11,770 as he has only $9,100 (175 x 52) to live 

on. 

c. The court did not address the issue of the contemnor 

having to post an undertaking pursuant to FCA §471 ((FCA 

454(2)(c)). 

Family Court Act, Art 4, § 471. Undertaking for 
support and cash deposits. 

 
The court may in its discretion require either a 

written undertaking with sufficient surety approved by 
the court or may require that cash be posted to secure 
compliance by the respondent with the order for 
support for such period. Such undertaking shall be for 
a definite period, not to exceed three years, and the 
required amount of the principal of such undertaking 
shall not exceed the total payments for support 
required for three years and shall be so stated in the 
order for support. 

 
The reason the court did not address this is because 

how is a contemnor to come up with 3 years of support when 

they can’t afford to pay what the court has ordered. The 

undertaking is NOT remedial and is NOT intended to 

compensate a petitioner and the subject children for actual 

losses brought about by the contemnor’s conduct. It is a 

penalty imposed by the statute for contempt. 

d. The court did not fully address the issue of 

sequestration of the contemnor’s property pursuant to FCA 

§457. Sequestration is NOT remedial and is NOT intended to 

compensate a petitioner and the subject children for actual 
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losses brought about by the violator’s conduct. It is a 

penalty imposed by the statute for contempt. 

e. The court did not address the issue of having the 

contemnor’s driver’s license suspended as part of the 

punishment (FCA 454(2)(e)). Suspending a contemnor’s 

driver’s license is NOT remedial and is NOT intended to 

compensate a petitioner and the subject children for actual 

losses brought about by the contemnor’s conduct. It is a 

penalty imposed by the statute for contempt. 

f. The court did not address the issue of having the 

contemnor’s state professional license suspended (FCA 

454(2)(f)).  If the court suspends the contemnor’s state 

professional license, contemnor is not able to work and, as 

such, cannot pay their child support. Suspending the 

contemnor’s state professional license is NOT remedial and 

is NOT intended to compensate a petitioner and the subject 

children for actual losses brought about by the contemnor’s 

conduct. It is a penalty imposed by the statute for 

contempt and to prevent the contemnor from making a living. 

g. The court did not address the issue of having a 

business license suspended (FCA 454(2)(f)). The court 

suspends the contemnor’s business license, the contemnor is 

not able to work and, as such, cannot pay their child 

support. The suspension of contemnor’s business license is 
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NOT remedial and is NOT intended to compensate a petitioner 

and the subject children for actual losses brought about by 

the violator’s conduct. It is a penalty imposed by the 

statute for contempt and to prevent the contemnor from 

making a living. 

h. The court did not address the issue of having a 

contemnor’s recreational license or licenses suspended (FCA 

454(2)(g)). Suspending the contemnor’s recreational 

license(s) is NOT remedial and is NOT intended to 

compensate a petitioner and the subject children for actual 

losses brought about by the violator’s conduct. It is a 

penalty imposed by the statute for contempt. 

i. The court did not address the issue of the contemnor 

having to participate in job training, employment 

counseling or other programs designed to lead to employment 

(FCA 454(2)(h)). Having to participate in job training is 

NOT remedial and is NOT intended to compensate a petitioner 

and the subject children for actual losses brought about by 

the contemnor’s conduct. It is a penalty imposed by the 

statute for contempt. 

j. The court did not address the issue of a contemnor 

being placed on probation under such conditions as the 

court may determine and in accordance with the provisions 

of the criminal procedure law (FCA 454(3)(c)).  
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Notice, probation is pursuant to the criminal 

procedure law. Being placed on probation is NOT remedial 

and is NOT intended to compensate a petitioner and the 

subject children for actual losses brought about by the 

contemnor’s conduct. It is a penalty imposed by the statute 

for contempt.  

Family Court Act, § 456 - Probation 
 

(a) No person may be put on probation under this 
article unless the court makes an order to that 
effect, either at the time of the making of an order 
of support or under section four hundred fifty-four. 
The period of probation may continue so long as an 
order of support, order of protection or order of 
visitation applies to such person. 

 
Based upon FCA §456 a contemnor can be put on probation so 

long as there is an order of support. Therefore, if the 

contemnor has a two (2) year old child, the contemnor can be put 

on probation until the child attains the age of 21 or for about 

19 years plus have all of the other penalties listed above 

imposed. 

k. The court is required to impose all of the above 

sanctions as stated in Family Court Act §454 or state the 

reason why they are not imposed. 

Family Court Act §454(4) 
 

The court shall not deny any request for relief 
pursuant to this section unless the facts and 
circumstances constituting the reasons for its 
determination are set forth in a written memorandum of 
decision. 
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30. Another issue is that if the contemnor is sentenced to 

jail for six months, his or her child support continues and 

their arrears increase. For example, the contemnor is in jail 

for six (6) months or 26 weeks and pays $100 per week child 

support, the contemnor is now another $2,600.00 more in arrears. 

Further, since a money judgment has been issued the contemnor 

has been paying 9% interest on their arrears. 

31. According to the law, a contemnor in family court 

would be better off being charged and tried under penal law 

§260.05 and §260.06 then tried pursuant to Family Court Act 

§454. More importantly, the contemnor would be entitled to a 

public trial and a jury trial if charged under the penal law.  

CPL §340.40(2) Modes of Trial  

2. In any local criminal court a defendant who has 
entered a plea of not guilty to an information which 
charges a misdemeanor must be accorded a jury trial, 
conducted pursuant to article three hundred sixty, except 
that in the New York city criminal court the trial of an 
information which charges a misdemeanor for which the 
authorized term of imprisonment is not more than six months 
must be a single judge trial.  

 
32. Even if it is argued that this is a "civil" proceeding 

the litigant would still be entitled to a jury trial. As In Re 

Rosahn, supra, held that a litigant facing imprisonment in a 

civil proceeding was entitled to a public trial under the Fifth 

Amendment then a litigant facing a potential sentence that 

exceeds six months in jail or a $5,000.00 fine or both would be 

entitled to their Sixth Amendment right to a jury trial. 
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33. It should be noted that if a litigant was charged with 

"criminal" contempt under Judiciary Law § 751 his sentence could 

not exceed thirty days. Under a "civil" contempt proceeding the 

punishment is more sever than under a "criminal" contempt 

proceeding as the potential sentence can exceed six months in 

jail or a $5,000.00 fine or both. Yet, the court is willing to 

protect a criminal contemnor's constitutional rights to a public 

trial, etc. while at the same time refusing to protect a civil 

contemnor's constitutional rights. The judges are giving 

criminal contemnors more rights that civil contemnors even 

though both are entitled to all of their rights and civil 

contemnors face a more severe penalty. 

34. Pursuant to FCA §454 the severity of the maximum 

potential penalty sufficiently reflects the legislature's 

determination that contempt for failure to pay support pursuant 

to court order is a serious offense for which a jury trial would 

be mandated pursuant to federal standards even if the attorney 

fees that could be assessed were less than $5000.00. 

U.S. v. Bencheck, 926 F.2d 1512 at 1518 (1991) held: 

[2] ... For example. The state may not circumvent the 
right to a jury trial by charging someone with a serious 
crime like murder, and then stipulate before trial that, if 
convicted, the accused will receive no more than six 
months. Such a tactic, if tried by the state, would run up 
against the policy that no single offense "can be deemed 
'petty' for purposes of right to trial by jury where 
imprisonment for more than six months is authorized" by the 
legislature. Baldwin, 399 U.S. at 69, 90 S.Ct. at 1888. Nor 
may the right to a jury trial be denied when the state 
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files charges for petty offenses that individually do not 
carry a possibility of more than six months' incarceration, 
but carry "an [actual] aggregate potential of greater than 
six months' imprisonment". Haar, 708 F.2d at 1553. Finally, 
the presumption announced in Blanton, allows an accused to 
successfully claim the right to a jury trial in that "rare 
situation" where the offense or offenses are serious 
because of "onerous penalties that nontheless 'do not 
puncture the 6-month incarceration line'." . . . 

 
35. In 1969 the Court of Appeals for the 2nd Circuit ruled 

in United States Ex Rel. Griffen v. Martin, 409 F.2d 1300 that 

Family Court Act Section 454 did not violate a persons right to 

a jury trial as the potential sentence at that time did not 

exceed six months in jail. Family Court Act §454 has been 

modified several times since then to increase the "severity" or 

"seriousness" of the penalty for contempt of court for failure 

to pay support.  The "seriousness" of the offense was increased 

in 1971, 1977, 1978, 1980, 1982, 1983 and 1986. Therefore, due 

to the changes in this section of the Family Court Act since 

this federal court ruling, that decision is no longer applicable 

and this Court should consider whether §435 of the Family Court 

Act violates the Sixth Amendment to the United States 

Constitution as the potential punishment pursuant to Family 

Court Act §454 is in excess of six months incarceration or 

$5000.00 fine or both and is therefore, no longer a "petty" 

offense but a "serious" offense pursuant to federal standards as 

documented above. 
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36. As documented above in paragraph 12, the penalty for 

failure to pay child support or contempt is more severe in the 

family court then in criminal court. Yet, in criminal court the 

contemnor is entitled to a jury trial and in family court he or 

she is being illegally deprived of their right to a jury trial 

as documented above. 

37. I hereby demand that I be given a jury trial for the 

violation of support currently before the court.  

38. I hereby demand that Family Court Act §435 be declared 

unconstitutional for the reasons stated above. 

39. I hereby demand that the Court address each and every 

argument made above and demonstrate that I am not entitled to a 

jury trial by addressing each and every argument and each and 

every argument as a whole as made herein. 

40. No previous application has been made for the relief 

herein requested. 

 

WHEREFORE, respondent prays that this Court grant the 

relief herein requested and for such other, different and 

further relief as this Court may deem just and proper. 

 
                                                            

      
 
 

 
 

VERIFICATION 
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STATE OF NEW YORK ) 
COUNTY OF  )ss.: 
 

                      being duly sworn, says that (s)he is 

the Respondent in the above named proceeding and that the 

foregoing Petition for Jury Trial is true to his own knowledge, 

except as to matters therein stated to be alleged on information 

and belief and as to those matters (s)he believes to be true. 

 
 
                                                                    

      
 
 

Sworn to before me this 

        day of                , 201__ 

 
 
 
      

Notary Public 
 
                     


