
To be argued by:
Charles E. Collins, III
Time Requested: 30 Minutes

U N I T E D S TAT E S C O U R T O F A P P E A L S

S e c o n d C i r c u i t

CHARLES E. COLLINS, HI,
Pleuntiff - Appellant

a g a i n s t - 2 C C A N o . 9 4 - 9 0 4 2
U S D C : l ; 9 4 . C V - 8 8 4 T J M

N I C H O L A S D . M O R S I L L O
J O H N A U S T I N
L E O M . C A S E Y
A R L E N E M . C A R E L L A
S A R ATO G A C O U N T Y S U P P O RT C O L L E C T I O N U N I T
UNIFIED COURT SYSTEM OF NEW YORK,

Defendants - Respondents

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

B R I E F O N B E H A L F O F A P P E L L A N T

Charles E. Collins, HI
Plaintiff - Appellant Pro se
108 Brunswick Road

Troy, New York 12180
(518) 274-1418



Preliminaiy Statement

Questions Presented

1

1

Statement of Nature of Case and Facts.

Po in t 1 - Fede ra l Cou r t Ju r i sd i c t i on .

Point 2 - Contempt for failure to pay support is a "crime** pursuant
to state statute and case law

Point 3 - Family Court Act § 433 is unconstitutional as it derpives a
litigant of a public trial where imprisonment is apossibility.

Point 4 - Family Court is required to be open in custody and
visitation proceedings

Point 5 - Family Court Act § 435 is unconstitutional as it deprives a
litigant of a jury trial where the potential sentence exceeds
s i x m o n t h s i n j a i l o r a $ 5 , 0 0 0 . 0 0 ^ e 1 8

Point 6 - Federal Court should not abstain imder the Younger Doctrine 23

Point 7 - Mootness Doctrine is not applicable.

Point 8 - Judge Austin has no judicial immunity for his actions.

Point 9 - Conspiracy.

Conc lus ions.
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The ̂ pellant, Charles £. Collins, HI, submits this Brief in support of his appeal

from the Orders of the Hon. Thomas J. McAvoy, U.S. District Court Judge, dated

September 17,1994 and entered September 19,1994 and dated and entered July 20,1994

and the Judgment in a Civil Case dated and entered on September 19,1994.

Q U E S T I O N S P R E S E N T E D

1. Does Federal Court have jurisdiction where a litigant is being deprived of his

constitutional rights of a public trial, jury trial, court of proper jurisdiction?

2. Is failure to pay support pursuant to a court order a "crime" under state

statute or case law?

3. Is Family Court Act § 433 on its face and/or as it is being applied in depriving

litigants of a public trial when they face the potential of imprisonment in a Family Court

proceeding in violation of the United States Constitution?

4. Does the United States Constitution and/or United States Supreme Court

rulings require dvil proceedings in Family Court to be open to the public?

5. Does fanuly Court Act § 435 violate a litigants constitutional right to a public

trial in Family Court when the potential sentence which can be imposed exceeds six

months in jail or a $5,000.00 fine or both?

6. Should the Federal Court abstain from acting under the Younger Doctrine

where their is an issue of the constitutionality of a state statute on its face or as it is being

applied?

7. Is the issue of mootness applicable to this case where there is a matter of

public importance, is recurring, is likely to escape review and novel in terms of judicial
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r e v i e w ?

8. Does a judge have judicial immunity for his actions if the state constitution,

state statute and/or case law expressly deprives him of subject matter jiuisdiction?

9. Do a judges coconspirators have judicial immunity for there actions in

depriving a litigant of his constitutional rights?

S T A T E M E N T O F N A T U R E O F C A S E A N D F A C T S

Charles E. Collins, III and Arlene M. Carella (formally Arlene Collins) were married

to each other on June 28,1975. Three (3) children were bom of their marriage. On

October 3,1980, they entered into a Separation Agreement. On March 27,1981, they

entered into an Agreement amending the Separation Agreement. The Separation

Agreement addressed the issues of support, custody and visitation. The Amended

Agreement was concerned with only support and only certain portions of the support as

agreed upon in the Separation Agreement.

On July 27,1981, Charles E. Collins, III and Arlene M. Carella were divorced. The

Judgment of Divorce incorporated, but did not merge the Separation Agreement and the

Amendment to the Separation Agreement and awarded Ms Carella custody of the three (3)

children of the marriage.

Over the past eight years the Saratoga County Family Court held several trials and

has issued several court decisions and orders concerning support, custody and visitation.

Mr Collins has been sentenced to jail several times. In January 1988, Mr Collins appealed

and the Appellate Court ruled that he was not in willful violation of a Family Court Order

and that he could not afford to pay what the Family Court Judges had ordered him to pay
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Yi 144 A.D.2d 78 [3rd Dept. 1989]).

During the current portion of the Family Court proceeding Mr Collins has taken the

position that the Family Coiurt has never acquired subject matter jurisdiction to enforce or

modify his New York State Supreme Court Divorce Decree as there was no referral from

the Supreme Court to the Family Court as required by the New York State Constitution,

Article 6, Section 13» the Family Court Act and supporting case law and that his

constitutional rights to a public trial, juiy trial, assistance of coimsel, to know what the

nature and case of the accusations against him are have all been violated by the Family

C o u r t .

The current Family Coiut proceeding was begun on May 9,1990, when Judge Austin

signed an Order to Show Cause (A-38)based upon a Violation Petition dated May 2,1990 (A-

39) by Ms Carella naming Mr Collins as the Re^ndent. Said Order to Show Cause asked

that an Order be made finding Mr Collins failed to comply with the support orders of Judge

James dated ^ril 15,1987 and later modified by him on September 8,1989 and that he

was in arrears in an amount that was in excess of $7,000.00.

On May 16,1990 Mr Collins filed a Reply and Cross-Petition (A-45) denying the

allegations in the Petition and Order to Show Cause. In the Reply and Cross-Petition Mr

Collins demand^ his constitutional right to both a public trial and a juiy trial.

On M^̂  1990 Mr Collins was brought before Judge Austin. The transcript (A-48 -

51) clearly shows that Mr Collins was not represented by counsel and that he was not

informed of his constitutional right to coimsel as required by Family Court Act § 433 or any

of his other rights as required by law. Mr Collins denied he owed any support when asked

about his position concerning the application to hold him in contempt. Said proceeding was
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held in secret behind closed doors.

On July 30,1990 Mr Collins again appeared before Judge Austin unr^resented.

Again, Mr Collins was not informed of his right to counsel or any of his other rights (A-52 -

54) .

When Mr Collins attempted to see his children in October, 1990, Mr Mills left the

following message on his answering machine (A-156):

I am tiying to reach a Mr Charles Collins. This is attorney Doug Mdls. My phone
niunber is 587-0559.1 do not, I repeat, do not want you to exercise visitation this
weekend with your children until we go to court. Ahhhh, that would he my
recommendation. Thank you."

Mr Mills then followed up the phone message by sending the following letter dated

October 3,1990 (A-156, A-184):

Plecise be advised that I do not think it is in the children's best inter to see you until
such time as we appear in Family Court and have a discussion regarding your
visitation with your children."

Ms Carella sent the following letter on October 3,1990 (A-156, A-185):

Pursuant to my telephone conversation with Douglas Mills, Esq., our children's law
guardian, I am denying you visitation until there is a court order in effect directing
me of the kind.

On January 10,1991 the Saratoga County Support Collection Unit filed a support

violation petition (A-55) against Mr Collins on behalf of Ms Carella and a summons was

issued dated Januaiy 22,1991 (A-54).

On September 16,1992 Judge Austin issued a warrant for Mr Collins' arrest because

he refused to appear for trial in a closed coiut proceeding where he was to be tried,

convicted and sentenced to jail in a secret trial.

On June 24,1994, Mr Leo Casey testified as to what the punishment was that he had
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demanded that the Family Court impose upon Mr Collins.

On June 15,1993 Mr CoUins turned himself in to the Family Court and i^nt the

next 24 hours in jail until he could be released on bail in the amoimt $15,000.00 to

guarantee his appearance at a secret trial (A-59-65).

On August 9,1993 Mr Collins had to request that the court be open so that his

mother and friends could attend the proceeding (A-66-67). There was no finding to close

the court in the first place as required by law.

Also, at the August 9,1993 hearing (A-186-187), Judge Austin stated that there was

an order of visitation for Mr Collins.

On August 17,1994 Mr Morsillo sent a letter to Mr Collins stating that after

conferring with the children's law guardian he was denying Mr Collins his visitation rights.

No petition has ever been filed to hmit or deny Mr Collins visitation with his children. Yet

he was deprived of visitation with his children for over six years.

On July 15,1994 Judge Austin issued an Order to Show Cause (A-163) as to why

there should not be an order relieving Mr Msqor, Mr Collins' court appointed counsel, as Mr

Collins' attorney.

This Order to Show Cause was based upon the Affidavit of Mr Major dated July 15,

1994 in which he states "(and pursuing a "public trial") is not only coimterproductive - it is

wrong and harmful to Mr Collins. Clearly, Mr Collins disagrees.

The trial was held from July 25,1994 to July 28,1994. To date, December 12,1994,

there has been no decision or order by Judge Austin. Mr Collins faces an illegal

imprisonment by Judge Austin as Judge Austin lacked subject matter jurisdiction to even

put Mr Collins on trial and then to deprive him of his constitutional rights.
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FEDERAL COURT JURISDICTION

During Mr Collins' 8 years in Family Court the judges and attorneys have conspired

to deprive him of his constitutional rights to counsel, to a pubHc trial, to a jury trial when

he was tried, convicted and sentenced to jail for contempt, a court of proper jurisdiction as

the New York State Constitution, State Statute and case law all expressly deprived the

judge of jurisdiction, his right to present witnesses for his defense and the Family Court's

refusal to inform Mr Collins of his rights when he was brought into court pursuant to an

Order to Show Cause to hold him in contempt and to have him sentenced to jail and other

sanctions imposed as specified in Von Moltke. 332 U.S. 708, 724,68 S.Ct. 316,323 and In re

S, 29 N.Y.2d 206 nor was Mr Collins informed of his rights as required by the Family Court

Act § 433 when he appeared for the first time before Judge Austin on May 25,1990 and

again July 30,1990. (A-48 to A-53)

In addition a warrant (A-58) was issued for Mr Collins' arrest because he refused to

appear for trial in a closed court proceeding in which he had demanded a public trial and a

juiy trial (A-45) as he was facing imprisonment and other sanctions for contempt.

28 U.S.C A. Section 1343. Civil rights and elective firanchise:

The district court shall have original jurisdiction of any civil action authorized by law
to be commenced by any person:

(3) To redress the deprivation, under color of State law, statute, ordinance,
regulation, custom or usage, of any right, privilege or immunity secured by the
Constitution of the United States or by any Act of Congress providing for the
equal rights of citizens or of all persons within the jurisdiction of the United
States.
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Title 42 U.S.C. Section 1983:

Every person who, under color of any statute, ordinance, regulation, custom or
usage, of any State or Territory, subjects, or causes to be subjected, any citizen
of the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be Hable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress.

Title 42 U.S.C. Section 1985 — Com inter fere wi th Civ i l Rights:

(2) If two or more persons in any State or Territory con^ire to deter by force,
intimidation, or threat, any party or witness in any court of the United States from
attending such court, or from testifying to any matter pending therein, freely, fully,
and truthfully, or to ipjure such party or witness in his person or property on account
of having so attended or testified, or to influence the verdict, presentment, or
indictment of any grand jury or petit juror in any such court, or to injure such jim)r
in his person or property on account of any verdict, presentment, or indictment
lawfully assented to by him, or of his being or having been such juror, or if two or
more persons conspire for the purpose of impeding, hindering, obstructing,
or defeating in any manor, the due course of justice in any State or
Terri tory, with intent to deny to any cit izen the equal protection of laws, or
to injure him or his property for lawfully enforcing or attempting to
enforce, the right of any person, or class of persons, to equal protection of
the laws;

Dinwiddie v. Brown. 230 F.2d 465 (CA.Tex. 1956)cert. denied 351 U.S. 971, 76 S.Ct.

1041 held where state officers con^ire with private individuals to defeat or prejudice

litigant's right in state court, litigant is thereby denied equal protection of the laws by

persons acting under color of state law and cause of action is created cognizable by federal

courts under this section.

Schorle v. Citv of Greenhills. 524 F.Supp. 821,826,828 (1981) clearly states

Appellant's argument:

[4]... It is asserted that any individual charged with a criminal offense has a right
to be fairly appraised of his constitutional protections and has a right to have the
matter heard in a court of proper jurisdiction. The onlv relief available to
such an individual arises under the Civil Rights Act.

. The thrust of plaintiff's complaint is that he was repeatedly deprived of
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certain fundamental right by the concerted actions of the officials and
employees of the city of Greenhills and by a judge of a court that had no
jurisdiction to hear the matter. The continuum of incidents inextricably
entwined, which culminated in the plaintiffs conviction in the Greenhill's Mayor's
Court, demonstrates not that he was falsely accused or that he was falsely
arrested and imprisoned but rather that he suffered ipjury to rights
guaranteed under the constitution, - his right to counsel to be advised of
his right to a jury trial, to have the matter heard in a court of proper
jurisdiction, and not to be sentenced in excess of the permitted penalty. It is not
for this court to break plaintiffs complaint down into isolated instances,
which would, if taken separately, bear some token resemblance to various state
common law torts. This is because it is the series of events, the totalitv of acts
done under color of state law, which have allegedly deprived plaintiff of his
rights under the constitution. And, it is this continuum of events, for which
there is no adequate state relief, that comprises a cause of action under § 1983
that is broader than a common law tort. Indeed, Title 42 U.S.C. § 1983 is only one
example of sweeping legislation enacted by Congress to provide relief to citizens
for whom the state cannot or will not provide adequate relief.

CONTEMPT FOR FAILURE TO PAY SUPPORT IS A
"CRIME" PURSUANT TO STATE STATUTE & CASE LAW

According to Judge Austin's letter of August 24,1993 (Exhibit 3 - A-43) Mr Collins'

court appointed counsel was to be paid for his services under County Law § 722-b and

therefore. County Law § 722-a is applicable to this proceeding as Mr Collins' court

appointed counsel is being paid to defend him in a "criminal" matter.

The Family Court in the Matter of Linda G. v. Theodore G.. 74 Misc.2d 516,345

N.Y.S.2d 361,366 (1973) held that failure to pay support pursuant to court order was a

"crime" under County Law § 722(a) stating:

... In this matter, it is; the respondent-husband clearly, at some stage of the
proceeding, is liable to a loss of his liberty. We respectfully believe that the clear
intent of the Appellate Division to ever widen the availability of counsel must also
be construed and/or effectuated as a mandate to lower Courts to extend the most
hberal construction, consistent with its written terms, to (Coimty Law) Article 18-B.
Accordingly, although the statute by its terms (County Law Section 722) is framed
to encompass persons "accused of crime". Section 722-a, defines a crime as "a
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felony, misdemeanor, or the breach of any law of this state . . . other than
one that defines a "traffic infraction*, for which a sentence for a term of
imprisonment is authorized upon conviction thereor. Under this definition,
incarceration for violation of a support order is not excluded under the
statute's only exclusionary clause, viz. that of a "traffic infraction".

New York Penal Law Article 10 - Definitions:

1. "Offense" means conduct for which a sentence to a term of
imprisonment or a fine is provided by any law of this state or by any law,
local law or ordinance of a political subdivision of this state, or by any order, rule
or regulation of any governmental instrumentality authorized by law to adopt the
s a m e .

4. "Misdemeanor" means an offense, other than a "traffic infraction," for which a
sentence to a term of imprisonment in excess of fifteen days may be imposed, but
for which a sentence to a term of imprisonment in excess of one year cannot be
imposed.

5. "Felony" means any offense for which a sentence to a term of imprisonment in
excess of one year may be imposed.

6. "Crime" means any misdemeanor or a felony.

As contempt of a court order for failure to pay support is punishable by at least six

months incarceration under Family Court Act § 454, it is therefore, classified as a

misdemeanor and is therefore, considered a "crime". It must be concluded that Mr Collins,

if imprisoned, will be imprisoned for committing a "criminal act" and in any case he was tied

in a "criminal" proceeding.

Even though Family Court is a "civil" coinrt it still holds "criminal" proceedings

pursuant to Fam. Ct. Act § 262 which states "... and the possibility of criminal charges".

Lariaa F.V.Michaels.. 122 Misc.2d 520,470 N.Y.S.2d 999 (Fam. Ct. 1984) and

Havnes v. Hartman. 63 A.D.2d 1,406 N.Y.S.2d 818 (1st. Dept. 1978) held that support

contempt proceedings are "quasi-criminal in nature".

A clear distinction exists between proceedings whose essence is penal, intended to
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redress criminal wrongs by imposing sentences of imprisonment, other types of detention

or commitment, or fines and proceedings, which would be civil in nature, whose purpose is

remedial, intended to safeguard the interests of the public such as an attorney's fitness to

practice law. The former type is, in actuality, "criminal" in nature and therefore within the

ambit of constitutional rights such as the Fifth, Sixth, and Fourteenth Amendment. In re

Gault. 387 U.S. 1,50, 87 S.Ct. 1428, In re Dalev. 549 F.2d 469 (7th Cir. 1977). In summary,

whether a proceeding is classified as "civil" or "criminal" depends not on what label has

been attached to the court but what is the puipose of the proceeding and whether

penalties such as imprisonment have been attached to the proceeding. Based upon the

above, this Court must determine that the Family Court proceeding for contempt was a

"criminal" proceeding.

FAMILY COURT ACT SECTION 433 V IOLATES A
L I T I G A N T ' S C O N S T I T U T I O N A L R I G H T T O A

P U B L I C T R I A L I N A C O N T E M P T P R O C E E D I N G
W H E R E I M P R I S O N M E N T I S A P O S S I B I L I T Y

Family Court Act, Article 4, Section 433 is imconstitutional on its face and as it is

being applied. The Family Court is being summarily closed, without a public hearing to

close the coiirt, to the public and press in proceedings where a litigant faces the potential of

imprisonment.

That Family Court Act, Article 4, § 433 - Hearing

Upon the return of the summons or when a respondent is brought before the court
pursuant to a warrant, the court shall proceed to hear and determine the case. The
respondent shall be informed of the contents of the petition, advised of his right to
counsel, and shall be given opportunity to be heard and to present witnesses. The
court may exclude the public from the court in a proper case.
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"Tlie court may exclude the public from the court in a proper case" is vague and

conclusory as it does not define what a proper case is. In a proper case the court should be

open to the public and the press. It is the exceptional case that is closed to the public after a

finding of facts has been issued in a public courtroom pursuant to the Uniform Rules of

Family Court § 205.4,22 NYCRR 205.4 thereby sacrificing a defendant's right to a public

trial for less than compelling reasons.

Even if the court wants to argue that failure to pay support is a "civil" proceeding

the court cannot be closed over the civil contemner's objection or demand for a public trial.

This Court, In Rnaahn^ 671 F.2d 690 at 695,696,697 (2nd Cir. 1982), held that

civil contemners, like criminal contemners, are entitled to public trials and that the court

cannot be closed over the dvil contemner's objections where imprisonment is a possibility.

Tn Ra Rngflhn, this Court stated:

[9] Another alignment not raised below is that the contempt proceeding was
conducted in a manner that violated her right to due process because a full
adversary hearing was not held, no witnesses were called, she was not
informed of her right to call witnesses, and she was not offered an
opportunity to address the court before issuance of a civil contempt
o r d e r . . .

[10] ... In In Re Oliver. 333 U.S. 257,68 S.Ct. 499, (1948) which struck down a
secret criminal contempt trial as violative of due process, the Supreme Court
stressed that at the heart of due process clause is "[t]he traditional Anglo-American
distrust for secret trials," which throughout history have been associated with
"institutions [that] obviously ss^uholized a menace to liberty." at 268-69,68 S.Ct.
at 505.

"In view of this nation's historic distrust of secret proceedings [and]
their inherent danger to freedom,... the guarantee [of public
proceedings] has always been recognized as a safeguard
against any attempt to employ our courts as instruments of
persecution." jy. at 270,273,69 S.Ct. at 507.
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The safeguard of open proceedings not only represents "an effective restraint on
possible abuse of power," Id...but also reflects "the notion, deeply rooted in
common law, that justice must satisfy the appearance of justice.*" (Citations
omitted)

While the passages quoted from In re Oliver were written primarily with criminal
trials in mind, it is significant that the contempt sentence overturned by the Oliver

• Court on the ground that the contempt proceeding below had been improperly
closed to the public was a conditional jail sentence that would have terminated upon
compliance with the trial court's order. Accordingly, the Oliver analysis was
applied to invalidate a contempt sanction whose central
characteristic—^its conditional nature—^is tsrpical of a civU contempt

[11,12] The government argues that whatever may be the rule in a criminal
contempt trial, there is no Fifth Amendment requirement that a civil contempt trial
pursuant to 28 U.S.C. § 1826 be held in public. We are unpersuaded by this
distinction. As we noted in In re Bella. 518 F.2d 955,958-59 (2nd Cir. 1975):

"Admittedly ... a proceeding [under § 1826] is basically civil in nature.
The purpose of holding a witness in contempt is to coerce him to emswer
the grand jury's questions, not to punish him for reprehensible conduct..
.. Yet, the burden of imprisonment is just as great, regardless of
what we call the order that imposed it. It is this fact that fosters
the need for procedural protection."

Given the burden that imprisonment imposes on an individual, a civil contempt
t r i a l t h a t c o u l d r e s u l t i n a n o r d e r o f c o n ^ n e m e n t c a r r i e s w i t h i t t h e s a m e
concerns and purposes that lead to the requirement of a public trial in
the criminal context, such as the need to assure accountability in the exercise of
judicial and governmental power, the preservation of the appearance of fairness,
and the enhancement of the public's confidence in the judicial system

[13] Our conclusion that alleged civil contemner's, like criminal
contemner's, have some right to a public proceeding is supported by and
consistent wi th the trend in this and other Circui ts to afford the same or s imi lar
procedural safeguards to persons charged with civil contempt as to those
charged with criminal contempt. ** * We are satisfied that the protection
against unnecessary secret proceedings extends beyond the criminal

a context. (One court has held that to comport with due process requirements
certain quasi-judicial administrative proceedings "that involve important
constitutional rights" must "be open to the press and the public." Fitzgerald v.
Hampton. 467 F.2d 755,763,766 [D.C.Cir. 1972])

We hold, therefore, that Rosahn's due process ri^ts were violated when the
trial court ordered the entire contempt proceeding closed over her
objection. We need not and do not decide whether the due process clause extends
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the same degree of protection to civil contemner's who do not face imprisonment.

InrePiBeUa. 518 F.2d 955 (2nd Cir. 1975):

In Argersingftr v Hamlin, 407 U.S. 25, 37, 92 S.Ct. 2006, the Court held that, absent
a knowing and intelligent waiver, no person may be imprisoned for 'any*
offense, whether classified as petty, misdemeanor, or felony, unless he is
represented by counsel at his trial. The Circuits with the opportunity to do so have
concluded that this right must be extended to contempt proceeding Hp it civU
or criminal, where the defendant is faced with the prospect of
imprisonment. (Citations omitted)

United States v. Sun Kung Kane. 468 F.2d 1368 (1972):

Threat of imprisonment is the coercion that makes a civil contempt
proceeding effective. The civil label does not obscure its penal nature. {Cf.
Harris V. United States. (1965) 382 U.S. 162,86 S.Ct. 352.

The Second Circuit United States Court of Appeals has clearly held that In re

O l i v e r. tinj.are applicable to "civil" contempt proceedings where

imprisonment is a possibility. They have held that a person charged with "civil" contempt is

entitled to a public trial and assistance of coimsel. As such, the other constitutional rights

accorded a litigant in a "criminal" contempt proceeding must also be accorded to a litigant in

a "civil" contempt proceeding as stated in In re Oliver. [in. or other

U.S. Supreme Court rulings such as U.S. 538,109 S.Ct.

1289; Cndigpnti v PAnnavlvflTiia^ 418 U.S. 506, 94 S.Ct. at 2687; 4 1 8 U . S .

488,94 S.Ct. 2697. These would include constitutional rights as guaranteed under the

First, Fifth, Sixth and Fourteenth Amendments such as the right to have compulsoiy

process for obtaining witnesses in his favor, to have a jury trial if the potential maximum

sentence exceeds six months in jail or a $5,000.00 fine or both, etc.

The summons that was issued in this case (A-54) stated:

.. .If, after the hearing, the judge finds that you willfully failed to obey the order, you
may be imprisoned for a term not to exceed six months for contempt of court.
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The United States Supreme Court In Re Oliver. 333 UJS. 257,68 S.Ct. 499,507,508,

510 (1948) held:

[8]..., no court in this country has ever before held, so far as we can find,
that an accused can be tried, convicted and sent to jail, when everybody else is
denied entrance to the court, except the judge and his attaches. And without
exception all courts have held that an accused is at the very least entitled
to have his friends, relatives and counsel present, no matter what offense
he has been charged.

[15] Nor is there any reason suggested why "demoralization of the court's
authority" would have resulted from giving the petitioner a reasonable opportunity
to appear and offer a defense in open court to a charge of peijury or to the
charge of contempt The right to be heard in open court before one is
condemned to too valuable to be whittled away under the guise of "demoralization
of the court's authority".

[16] It is "the law of the land" that no man's life, liberty or property be
forfeited as a punishment until there has been a charge fairly made and
fairly tried in a public tribunal. See Chambers v. Florida. 309 U.S. 227,236,
237,60 S.Ct. 472,477,84 L.Ed. 716. The petitioner was convicted without that kind
of t ]^ .

407 U.S. 25,92 S.Ct. 2006 (1972) at 2008 holds:

[1] The Sixth amendment, which enumerated situations has been made applicable
to the states hy reason of the Fourteenth Amendment (citations omitted); and In Be
Oliver...., 68 S.Ct. 499, ..., provides specified standards for "aU criminal
prosecutions".

One is the requirement of a "public trial". In re Oliver, sunra. held that the
right to a "pubUc trial" was applicable to a state proceeding even though only a 60
day sentence was involved. 333 U.S., at 272.

... it was recently stated, "It is simply not arguable, nor has any court ever
held, that the trial of a petty offense may be held in secret,. . .

Matter of Chase. 112 Misc.2d 436,446 N.Y.S.2d 1000 (Fam. Ct. 1982):

[1] Newspapers. Inc. v. Virginia. 488 U.S. 555,100 S.Ct. 2814, commands
respect not only for its holding but for its jurisprudential and conceptual
underpinnings. The Supreme Court instructs that ALL trials, civil and
criminal, are presumptively open, in vindication of an independent right
of access of the public and the press. Indeed, Richmond. 448 U.S. at 580-581, at
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100 S.Ct. 2829-30, holds "that the right to attend criminal trials is implicit in
the guarantees of the First Amendment.... Absent an overriding interest
articulated in findings, the trial of a criminal case must be open to the
publ ic."

[2] The opinion of the Chief Justice and concurring opinions demonstrate
unequivocally that the historical and analytical bases for the public right
of access in criminal trials pertain equally to civil proceedings. Those
grounds reflect a profound Anglo-American commitment to open justice
in criminal and civil proceedings. As identified in Richmond, supra, which
treats each ground comprehensively:

[ 4 ] . . . .

Under Mgtter of Westchester fipcHend Newspaper?, Inc. v, Leggett, 48 N.Y.2d at
438,423 N.Y.S.2d 630, "[alll court proceedings are presumptively open," and a
heavy burden of proof lies with the opponent to open proceedings. "Should
the court decide that it is necessary to close the hearing in order to protect the
defendant's rights or pursuant to section 4 of the Judiciary Law, the reasons for
closure shall be given in open court." 48 N.Y.2d, at 442,423 N.Y.S.2d 630.

Herald Co.. Inc. v. Weisenberg. 89 A.D.2d 224,455 N.Y.S.2d 413 (1982):

[2] Turning to the merits, it is first observed that every citizen may freely
attend the sittings of every court in this state (Judiciary Law, § 4). That
right may be asserted by the public and the press in both criminal and
civil proceedings. (Git. Omitted). It is clear, therefore, that all judicial
proceedings in this state are presumptively open to the public and the
press. This is so because public access to judicial proceedings promotes
public participation in government and provides a safeguard for the
integrity of the judicial process (Matter of Westchester Rockland Newspapers
V. Leggett. 48 N.Y.2d 430,423 N.Y.S.2d 630).

[3-5] The right of attendance is not absolute, of course (Cit. omitted), and where
there are compelling reasons for closure the right may be denied. (Cit. omitted).
It is established, at least in criminal cases, that it may not be denied summarily
and that the trial court must conduct a preliminary inquiry to determine
the need for closure (Matter of Capitol Newspaper Div. of Hearst Corp. v. Clvne.
56 N.Y.2d 870,453 N.YjS.2d 756, affd. 443 U.S. 368,99 S.Ct. 2898)

Page 15 - Note 1 -

While the First Amendment constitutional right of attendance has
thus far been insured only at criminal trials (102 S.Ct. 2613), the
Supreme Court has noted that historically both civil and criminal
trials have been presumptively open (100 S.Ct. 2814,2829 n. 17)



1 6

Family Court is not following the procedures that are required to be followed in

closing of a Family Court proceeding to the public or the press and is denying litigants

there right to even have family members present during the proceedings.

p Q j m T O V R

FAMILY COURT IS REQUIRED TO BE OPEN IN
C U S T O D Y A N D V I S I TAT I O N P R O C E E D I N G S

Mr Collins has been deprived of his children for over six years, yet there has never

been a petition filed in any court to limit or deny him visitation of his children. Mr CoUins'

right to have a relationship with his children is being summarily denied by the Family

Court proceedings.

The Family Court has been summarily closed pursuant to Fam. Ct. Act § 166

(preserving the privacy of records of Family Court proceedings); § 531 (public can be barred

from hearing to determine paternity); § 741 (b) (public can be barred can be excluded from

PINS proceedings); and § 1043 (public may be excluded fiem child protective proceedings).

None of these statutes require the Family Coiirt to be closed. If the Family Court is to be

closed in any proceeding the Family Court has to follow 22 NYCRR § 205.4 which

specifically states:

Whenever the judge exercises discretion to exclude any person or
the general public from a proceeding or part of a proceeding in
Family Court, the judge shall make findings prior to ordering
e x c l u s i o n .

Matter of Chase, 112 Misc.2d 436,446 N.Y.S.2d 1000 (Fam. Ct. 1982) specifically

held that the United States Supreme Court requires ALL proceedings to be open to the

public in vindication of a litigant's right to a public trial.
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Duchesne v. Sugarman. 566 F.2d 817,825 (2nd Cir. 1977):

[6]... This right to the preservation of the family encompasses the reciprocal
rights of both parent and children. It is the interest in the parent in the
"companionship, care, custody and management of his or her children,
Stanley v. Illinois. 405 U.S. 651 (1972) and in the children not being dislocated ĥ m
the "emotional attachments that derive from the intimacy of daily
a s s o c i a t i o n . "

This mutual interest in an independent relationship has received
consistent support in the cases of the Supreme Court. "The Court has
frequently emphasized the importance of family. The rights to conceive and raise
one*s children have been deemed essential". Maver v. Nfthraalr^^ 262 U.S. 390,
399. (1923), "basic civil rights of man". Skinner v Oklahoma. 316 U.S. 535,541
(1942) and "rights far more precious than property rights, Mav v. Anderson.
345U.S. 528,533(1953).

Th i s Cou r t F.2d 690, 697 (2nd Cir. 1982) stated "We need not and

do not decide whether the due process clause extends the same degree of protection to civil

contenmor's who do not face imprisonment."

A litigant who faces the loss of a relationship with his or her child is being deprived of

their most basic liberty. To be deprived of one's children, one must have committed some

kind of illegal act or have been accused of doing so. The punishment for said act is the loss or

partial loss of their most basic liberty. This is more severe than going to jail. To think, that

children can be taken in secret court proceedings from their parents in this country without

the protection of the parents constitutional rights is repugnant to the United States

Constitution and the principles upon which the United States of America was founded.

In secret court proceedings a litigant's rights are not protected. Children are not

protected in secret court proceedings. As previously liver, supra, the Supreme

Coiut specifically stated "It is the law of the land that no man's life, liberty, or property may

be forfeited as a punishment until there has been a charge fairly made and fairly tried in a

public tribimal". Here Mr Collins is being deprived of his children based upon secret court
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proceedings without any charge being made. His right to have a relationship with his

children has been taken away without a court hearing. How does a litigant defend himself

or prove that his rights are being violated in a secret trial. No one, can protect themselves

in a secret trial. This Court must hold that all civh and criminal proceedings are open to the

public unless there is an exceptional circumstance to close the court which would be stated

in a finding after a hearing was held to close the court. Eveiyone is protected by this.

FAMILY COURT ACT § 435 IS UNCONSTITUT IONAL
AS IT DENIES A L IT IGANT A JURY TRIAL WHEN

T H E P O T E N T I A L S E N T E N C E E X C E E D S S I X
MONTHS IN JAIL OR A $5,000.00 FINE OR BOTH

Mr Collins has clearly documented (A-6, item 23) that pursuant to Fam. Ct. Act §

454 he faces a potential sentence that exceeds six months in jail or a $5,000.00 fine or both

and this is collaborated by the testimony of Mr Casey (A-175 to A-183) who is a defendant

in this action.

State criminal defendant has constitutional right under Fourteenth Amendment to

trial by jury in all cases which, if tried in federal court, would fall within Sixth

Amendment's protections. Field v. Sheriff of Wake Countv. North Carolina. 831 F.2d 530

(4th Cir. 1987).

United States v. ARBO. 691 F.2d 862 (9th Cir. 1982) held:

[1] The Supreme Court has accorded constitutional stature to the common-law rule
that "petty offenses may be tried without a jury. (Citations omitted). In determining
the line between "petty" and "serious" offenses for purposes of the Sixth
Amendment right to a juiy trial, the Supreme Court has more recently
emphasized the maximum authorized penalty as an objective criterion of
the gravity of the offense. Craner. supra, 652 F.2d at 24. "In deciding whether an
offense is 'petty,* we have sought objective criteria reflecting the seriousness with
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which society regards the offense ... and we have found the most relevant
such criteria in the severity of the maximum authorized penalty." Baldwin
V. New York. 399 U.S. 66,68,90 S.Ct. 1886,1887 (1970). Thus, the Court has
held that offenses carrying terms in excess of six months and fines of
more than $500.00 must be tried before a jury....

In ordinaxy criminal prosecutions, severity of penalty authorized not penalty

actually imposed is relevant criterion in determining whether a particiilar offense can be

classified as "petty" for purposes of determining right to a juiy trial. Frank v IT S , 395 U.S.

147,89 S.Ct. 1503(1969).

508 F.2d 143 (9th Cir. 1974):

[1] First: The rules as to whether an ordinary criminal offense is "petty," thus not
requiring a jury trial, or "serious." thus requiring a jury trial, also apply to
charges of criminal contempt. Codisnoti v Pfinnaylvanif^, supra, 418 U.S. at 513,
94 S.Ct. at 2692; Tavlor v. Haves, supra, 418 U.S. at 495, 94 S.Ct. at 2701.

[3] Third: "[Jludgment about the seriousness of the crime is normally heavily
influenced by the penalty authorized by the legislature. "Codisooti P^nngylvania.
supra, 418 UJS. 511,94 S.Ct. at 2691. Indeed, if the penalty authorized by the
legislature exceeds six months, there is a right to a jury trial, even
though the judge could impose a sentence of six months or less. Baldwin v.
New York. 1970,399 U jS. 66,68-69, 90 S.Ct. 1886,..., and cases there cited.

F.2d 996,1005 (9th Cir. 1983):

[19-22] There is a sixth amendment right to a trial by juiy in serious, but not petty,
criminal contempt cases. Bloom v. Illinois. 391 U.S. 194,198,88 S.Ct. 1477,1480,
(1968). Whether a criminal contempt is serious or petty is determined by the
severity of the penalty authorized. Frgnk v, United States. 395 U.S. 147,149,89
S.Ct. 1503,1505, (1969). If the contempt is charged under a statute that
authorizes a maximum penalty greater than $500.00 or six month's
imprisonment, there is a right to a jury trial regardless of the penalty
actually imposed. Mnni^ v HnfflnflTi 422 U.S. 454,476-77,95 S.Ct. 2178,2190-91,
(1975).

Family Court Act, Article 4, § 435 Procedure; adjournment; confidentiality
of requests

(a) Hearings are conducted by the court without a jury....

This blatantly violates the Sixth Amendment to the United States Constitution and
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applicable United States Supreme Court and Federal Court of Appeals rulings and is

therefore, unconstitutional on its face and as it is being applied.

The support violation petitions filed against Mr Collins by the Saratoga County

Support Collection Unit stated:

Wherefore, Petitioner prays that an order be entered herein granting petitioner relief
as set forth in subdivisions 2(A) (B) (C) (D) and 3 of section 454 of the Family Court Act,
together with an income deduction order for support enforcement, pursuant to section
5242 of the Civil Practice Law and Rules and section 448 of the Family Court Act, and
such other or further relief as the court may deem just and proper.

Before the Family Court can deny a respondent a jury trial the court must first

determine what the potential maximum penalty is for the "crime** of contempt of court

for of failure to pay support pursuant to court order. Therefore, Family Court must look to

Family Court Act, Article 4, Sections 454 which states:

§ 454. Powers of the court on violation of a support order.

1. If a re^ondent is brought before the court for failure to obey any lawful order
of support and if, after hearing, the court is satisfied by competent proof that
respondent has failed to obey any such order, the court may use any or all of the
powers conferred upon it by this part. The court has the power to use any or all
enforcement powers in every proceeding brought for violation of a court order
under this part regardless of the relief requested in the petition.

Under Fam. Ct. Act § 454 (4), the court is required to use all sanctions. The judge is

to state why he does not impose all of the sanctions imder this section.

The potential sentence that can be imposed for non-payment of support can be

determined as fol lows:

1. Under § 454(2-a) a Mr Collins would have a judgment issued against him in
the amount of alleged arrears which would be at least $ 12,144.00.

2. Under § 454(2-b) have his income attached by Saratoga County Support
Col lec t ion Uni t .
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3. Under § 454(2-c) Mr Collins would be required to post a cash deposit or
collateral in the amount of his next three years payments which would be (Weekly
payment $ 120.00 times 156 weeks = $ 18 J20.00.

4. Under § 454 (2-d) an order of sequestration of his property.

5. Under § 454(3) Mr Collins would be required to pay his ex-wife's attorney
fees which would exceed $ 5,000.00/

6. Under § 454(3-a) Mr Collins would be sentenced to jail for a term of six
months plus he would face incarceration for another six months if he were unable
to comply with items 3, or 5 above.

7. Under § 454(3-b) probation for the next seven years which is when his
youngest son would reach the age of 21.

This Court in United States Ex Rel. Griffen v. Martin. 409 F.2d 1300 (2nd Cir. 1969)

held that Family Court Act Section 454 did not violate a persons right to a juiy trial as the

potential sentence at that time did not exceed six months in jail. Family Court Act § 454

has been modified several times since then to increase the "severity" or "seriousness" of

the penalty for contempt of court for failure to pay support. The "seriousness" of the

offense was increased in 1971,1977,1978,1980,1982,1983 and 1986. Therefore, due to

the changes in this section of the Family Court Act since this federal court ruling, that

decision is no longer applicable and this Court should consider whether § 435 of the Family

Court Act violates the Sixth Amendment to the United States Constitut ion as the

potential punishment pursuant to Family Court Act § 454 is in excess of six

months incarceration or $5000.00 fine or both and is therefore, no longer a

"petty" offense but a "seriou&T offense pursuant to federal standards.

Blanton v. Citv of North Las Vegas. Nev.. 489 U.S. 538,542-43,109 S.Ct. 1289,1292,

1293 (1989) held:

[1] In using the word "penalty" we do not refer solely to the maximum
prison term authorized for a particular offense. A legislature's view of the
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seriousness of an offense also is reflected in the other penalties that it
attaches to the offense. See United Sta^^g v, JpnlrinB, 780 F.2d 472,474, and n. 3
(CA4), cert, denied 476 U.S. 1161,106 S.Ct. 2283. We thus examine "whether the
length of the authorized prison term for the seriousness of other punishment is
enough in itself to require a juiy trial." Duncan, supra, 88 S.Ct. at 1453; see also
Frank 395 U.S. at 152, 89 S.Ct. at 1507 (three years' probation is not "onerous
enough to make an otherwise petty offense 'serious'"). Primary emphasis, however
must be placed on the maximum authorized period of incarceration. Penalties such
as probation, or a Hue may engender "a significant infiringement of personal
fieedom," id, at 151,89 S.Ct. 1506, but they cannot approximate in severity the loss
of liberty that a prison term entails. Indeed, because incarceration is an
"intrinsically different" form of punishment, Muniy. v HofiSnan. 422 U.S. 454,477,
95 S.Ct. 2178, 2190 (1975), it is the most powerful indication whether an offense is
" s e r i o u s " .

[2,3] Although we did not hold in Baldwin, that an offense canying a mflYiTYnim
prison term of six months or less automatically qualifies as a "petty" offense, and
decline to do so today, we do find it appropriate to presume for purposes of the
Sixth Amendment that society views such an offense as "petty". A defendant is
entitled to a jury trial in such circumstances only if he can demonstrate
that any additional statutory penalties, viewed in copjunction with the
maximum authorized period of incarceration, are so severe that they
clearly reflect a legislative determination that the offense in question is a
"seriousf* one. This standard, albeit somewhat imprecise, should ensure
the availability of a jury trial in the rare situation where the legislature
packs an offense it deems "serious^ with onerous penalties that
nontheless "do not puncture the 6-month incarceration line."

Pursuant to FCA § 454 the severity of the Tnaximum potential penalty sufficiently

reflects the legislature's determination that contempt for failure to pay support pursuant to

court order is a serious offense for which a jtuy trial would be mandated pursuant to

federal standards even if the attorney fees that could be assessed were less than $5,000.00.

Even if it is argued that this is a "civil" proceeding the litigant would still be entitled

to a jury trial. As In Re Rosahn. sunra. held that a litigant facing imprisonment in a civil

proceeding was entitled to a public trial under the Fifth Amendment then a litigant facing a

potential sentence that exceeds six months in jail or a $5,000.00 fine or both would be

entitled to their Sixth Amendment right to a jury trial.
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Based upon the above this Court must address the entire potential sentence and not

just the potential imprisonment.

P O I N T S I X

F E D E R A L C O U R T S H O U L D N O T
A B S TA I N U N D E R T H E Y O U N G E R D O C T R I N E

Mr Collins has clearly documented in his complaint that he was being deprived of a

pubhc trial pursuant to Family Court Act § 433 in a proceeding in which he faced

imprisonment.

Mr CoUins also documented that Family Court Act § 435 is unconstitutional on its

face and as it was being applied as his potential sentence pursuant to testimony of one of

the defendants exceeds six months in jail or a $5,000.00 fine or both.

That for Federal Court to refuse assume jurisdiction imder Younger depends upon a

finding that (1) there is an ongoing state proceeding, which there is, (2) and important

state interest is implicated, there is no important state interest implicated, (3) the plaintiff

has an avenue open for review of his or her constitutional claims in the state courts, in this

case Mr Collins does not before he will have served his six months in jail.

First, Judge Austin has stiU not issued his ruling in this matter. Mr Collins is clearly

facing an illegal imprisonment based upon the violation of his constitutional rights. Second,

the District Court held that the state has a vital interest in family law and domestic

relations matters and noting that federal courts do not adjudicate family law matters such

as visitation rights and the custody of minor children. The issues of custody and visitation

is just one aspect of this case. All cases referred to by the District Court refer to custody

and visitation issues. In this case we have contempt where imprisonment plus other
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sanctions are a distinct possibility. The State's only interest in covering up the deliberate

violation of a litigants constitutional rights to a public trial and a jury trial. Third, plaintififs

claims of constitutional and other violations are not clearly addressable through the state

court system. Mr Collins appealed Judge Austin ruling of September 24,1992 (A-143) in

which Judge Austin acknowledged Mr Collins had raised the constitutionality of state

statutes. Mr Collins then appealed to the Appellate Comt on Nay 12,1994 which dismissed

the appeal (A-145) holding that Mr Collins had no right to appeal as Judge Austin's Order

was not a final order. Mr Collins then appealed to the New York State Court of Appeals

which dismissed his appeal on the same groimds on September 13,1994 in Mo. No. 817.

Mr Collins ai^ed in both courts that he had a right to appeal as his fundamental or

constitutional rights were being violated and that his counter claims had been severed

fix)m the action. This was based upon Sirlin Plumbing Co. v- M^pl^ Hill Homes. Inc.. 20

N.Y.2d 401, (1967) and Maliades v. Jpa, 1962,17, A.D.2d 994,234 N.Y.S.2d 274 at 275:

[1,2] Following the established practice under the Civil Practice Act, it is our
opinion that an order of disposition is one which affects a substantial
right of the person aggrieved; such an order is appealable as of right. The
order here is such an order. 'Ihe motion for leave to appeal is therefore denied
a s u n n e c e s s a r y .

Certainly, the New York State Judicial System is refusing to protect constitutional

and civil rights by denying litigants of due process. This Court must look to the exceptions

to the Younger Doctrine.

Mnni^v 422 U.S. 415,423,99 S.Ct . 2371,2377 (1979)

In Huffman, we noted these well established circumstances where the federal court
need not stay its hand in the face of pending state proceedings.

Tounger, and its civil counterpart which we apply today, do of course allow
intervention in those cases where the District Court properly finds that the state
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proceeding is motivated by a desire to harass or is conducted in bad faith, or where
the challenged statute is * "flagrantly and patently violative of express constitutional
prohibitions in every clause, sentence and paragraph, and in whatever manner and
against whomever an effort might be made to apply it." '" 420 U.S., at 611, 95 S.Ct.,
a t 1 2 1 2 .

Younger v. Harris. 401 U.S. 37, 91 S.Ct. 760 (1971)

Dombrowski represents an exception to the general rule that federal
courts should not interfere with state criminal prosecutions. The exception
does not arise merely because prosecutions are threatened to which the First
Amendment will be the proffered defense. Dombrowski governs statutes which are
a blunderbuss by themselves or when used en masse—those that have an
"overbroad" sweep. "If the rule were otherwise, the contours of regulation would
have to be hammered out case by case--and tested only by those hardy enough to
risk criminal prosecution to determine the proper scope of regulation." Id. at 487,85
S.Ct.,at 1121. ...

The special circumstances when federal intervention in a state criminal proceeding
is permissible are not restricted to bad faith on the part of state ofhcials or the
threat of multiple prosecutions. They also exist where for any reason the
state statute being enforced is unconstitutional on its face. As Mr. Justice
Butler, writing for the Court, said in Terrace v. Tb^mpsnn, 263 U.S. 197,214,44
S.Ct. 15,17,68 L.Ed.255;

"Equity jiuisdiction will be exercised to enjoin the threatened
enforcement of a state law which contravenes the federal Constitution
wherever it is essential in order effectually to protect property rights and
rights of persons against injuries otherwise irremediable; and in such a
case a person, who as an officer of the state is clothed with the duty of
enforcing its laws and who threatens and is about to commence
proceedings, whether civil or criminal, to enforce such a law against
parties affected, may be enjoined from such action by a Federal court of
equity."

A State law enforcement officer is someone acting under "color of law" even though
he may be misusing his authority. Monroe v. Pane. 365 U.S. 167,81 S.Ct. 473. And
prosecution under a patently unconstitutional statute is a "deprivation of
* * * rii^ts, privileges, or immunities secured by the Constitution,"
"Suitlsl in equity" obviously includes injunctions.

Zwickler V. Koota. 389 U.S. 241,88 S.Ct. 301,399 (1967)

[11] This conclusion was error. Dombrowski teaches that the questions of
abstention and of injunctive reHef are not the same. The question of the propriety
of the action of the District court in abstaining was discussed as an independent
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issue governed by different considerations. We squarely held that "the abstention
doctrine is inappropriate for cases such as the present one where * * *
statutes are justifiably attacked on their face as abridging free expression
* * 380 U.S. at 489-490,85 S.Ct., 1122. This view was reafiOrmed in TCAvigliifln v
Board of Regents. 385 U.S. 589,601, 87 S.Ct. 675,682, n. 9, when a statute was
attached as unconstitutional on its face and we said, citing DnmhmwgWi, and

V mipra^ '[tjhis is not a case where abstention pending state court
interpretation would be appropriate *

[12] It follows that the District Court's views on the question of injunctive relief are
irrelevant to the question of abstention here. For a request for a declaratory
judgment that a state statute is overbroad on its face must be considered
independently of any request for injimctive relief against the enforcement of that
statute. We hold that a federal district court has the duty to decide the
appropriateness and the merits of its conclusion as to the propriety of the issuance
of the im'unction.

Bartholomew v. Port. 309 F.Sudd. 1340 (E.D.Wis. 1970)

The plaintiffs invoke the jurisdiction of this court pursuant to 28 U.S.C. §§ 1343(3),
1343(4), 2201,2202, and 42 U.S.C. §§ 1983. The defendants contend that "there is
no substantial federal question su£5cient to invoke the jurisdiction of this court"
and they argue that the court should decline to exercise jurisdiction over the case
since the plaintiffs have an adequate remedy under state law.

Title 28 U.S.C. § 1343 provides in relevant part: (Cites § 1343, and subds. (3) and (4).

Title 42 U.S.C. § 1983 provides in relevant part:

These sections and 28 U.S.C. 12201 and 2202 provide this court with
jurisdiction to hear a claim that ordinances or state statutes are
unconstitutional on their face or as applied. Dombrowski v. Pfister. 380 U.S.
479,85 S.Ct. 1116,14 L.Ed. 2d 22 (1965).

I reject the defendants' contention that the court should decline to exercise its
jurisdiction because the plaintiffs have an adequate state remedy. A district court
should not, for reasons of comity, abstain or decline jurisdiction to grant declaratoiy
relief under the circumstances set forth in the present case. Zwickler v. Koota. 389
U.S. 241,88 S.Ct. 391.

Furthermore, although the plaintiffs seek to epjoin prosecutions in state court
which are currently pending against them, the circumstances of this case make it
inappropriate, not withstanding 28 U.S.C. § 2283, to abstain from considering the
merits of the plaintiffs case. In Dombrowski v. Pfister. 380 U.S. 479,489-490,85
S.Ct. 1116,1122 (1965). The Supreme Court said:
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*^6 hold the abstention doctrine is inappropriate for cases such as the
present one where, unlike Douglas v. Citv of Jeannette {319 U.S. 157, S.Ct.
877,87 L.Ed. 1324}, statutes are justifiably attacked on their face as abridging
free expression or as applied for the purpose of discouraging protected
activities." (emphasis added)

In Ex parte Young. 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714. the fountainhead of
federal injunctions against state prosecutions, the Court characterized the power
and its proper exercise in broad terms: it would be justified where state officers * *
* threaten and are about to commence proceedings, either of a civil or criminal
nature, to enforce against parties affected an unconstitutional act, violating the
Federal Constitution ***.•• 209 U.S., at 156,28 S.Ct., at 452.

But the allegations in this complaint depict a situation in which defense of the
State's criminal prosecution will not assure adequate vindication of constitutional
rights. They suggest that a substantial loss or impairment of freedoms of
expression will occur if appellants must await the state court's
disposition and ultimate review in this Court of any adverse
determination. These allegations, if true, clearly show irreparable ipjury.

When the statutes also have an overbroad sweep, a is here alleged, the hazard
of loss or substantial impairment of those precious rights may be critical. For in
such cases, the statues lend themselves too readily to denial of those rights. The
assumption that defense of a criminal prosecution will generally assure ample
vindication of constitutional rights is unfoimded in such cases. See, Baggett v.
Bullitt, supra, 377 U.S., at 379,84 S.Ct., at 1326.

It follows that the District Court erred in holding that the complaint fails to allege
sufiicient irreparable injuiy to justify equitable relief.

The District court also erred in holding that it should abstain pending authoritative
interpretation of the statutes in the state courts, which might hold that they did
not apply to SCEF, or that they were unconstitutional as applied to SCEF. We hold
the abstention doctrine is inappropriate for cases such as the present one where,
unlike Douglas v. City of Jeannette, statutes are justifiably attacked on their face as
abridging fi^ expression, or as applied for the purpose of discouraging protected
a c t i v i t i e s .

First, appellants have attacked the good faith of the appellees in enforcing the
statutes , claiming that they have invoked, and threaten to continue to invoke,
criminal process without any hope of ultimate success, but only to discourage
appellants' civil rights activities. If these allegations state a claim under the Civil
Rights Act, 42 UJS.C. 1983, as we believe they do, see Beauregard v. Wingard. 230
F.Supp/167 (D.C.S.D.Calif. 1964); Bargainer v. Michael. 233 F.Supp 270
(D.C.N.D.Ohio 1964), the inteipretation ultimately put on the statutes by the state
coiu*ts is irrelevant.
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Second, appellants have challenged the statutes as overly broad and vague
regulations of expression. We have already seen that where, as here, prosecutions
are actually threatened, this challenge, if not clearly fnvolous, will establish the
threat of irreparable injury required by traditional doctrines of equity We
believe that those affected hy a statute are entitled to be free of the burdens of
defending prosecutions, however expeditious, aimed at hammering out the
structure of the statute piecemeal, with no likelihood of obviating similar
uncertainty for others. Here , no readily apparent construction suggests itself as a
vehicle for rehabilitating the statutes in a single prosecution, and appellants are
entitled to an injunction. The state must, if it is to invoke the statutes after
injunctive relief has been sought, assume the burden of obtaining a permissible
narrow construction in a noncriminal proceeding before it may seek modification of
the injunction to permit future prosecutions.

... In these circumstances, to abstain is to subject those affected to the
uncertainties and vagaries of criminal prosecution, whereas the reasons for the
vagueness doctrine in the area of expression demand no less than fiieedom fit>m
prosecution prior to a construction adequate to save the statute. In such cases
abstention is at war with the purposes of the vagueness doctrine, which demands
appropriate federal relief regardless of the prospects for expeditious determinations
of state criminal prosecutions.

We conclude that on the allegations of the complaint, if true, abstention and the
denial of injunctive relief may well result in the denial of any effective safeguards
against the loss of protected fi^doms of expression, and cannot be justified.

There is more case law that expressly states that ipjimctive relief should not be

denied and would also be an exception to the Younger Doctrine.

When there is deprivation of constitutionally guaranteed right, duty of federal court

to use injimctive power to interfere with the conduct of state officers cannot be avoided.

WnndB V Wrigkf. 334 F.2d 369 (5th Cir. 1964).

Where there is dear and imminent threat of irreparable iidury amounting to

manifest oppression, it is duty of court to protect against loss of asserted right by

temporary restraining order. Woods v. Wright. 334 F.2d 369 (5th Cir. 1964).

A federal district coiut has authority to issue ipjunctive relief against commission of

acts in violation of a plaintiffs civil rights by state judges acting in their official capacity and
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by an officer appointed by a state court. Stand v. Stewart. 366 F.Supp. 1398 (E.D.Pa. 1973),

affd. 547 F.2d 1164 (3rd Cir. 1973).

Sostre V. Rockefeller. 312 F.Supp. 863,884 (D.C.N.Y. 1970), affirmed in part,

reversed in part on other grounds 442 F.2d 178, cert, denied 92 S.Ct. 719 held:

[23] The cases in which injimctions have been issued against state officials for
violating Fourteenth Amendment rights in the last two decades are legion. Such
injimctions issue, as a matter of right, where a violation of constitutional
rights has been proved. This court has no discretion to deny ii^'unctive
relief to a person who clearly establishes, after trial on merits, that he
is being denied his constitutional rights. Cf. Henrv v. Greenville Airport
nnnriTniRRinn. et al.. 284 F.2d 631 (4th Cir. 1960). In addition, the court's decree,
where warranted, may provide for the retention of jurisdiction to insure
that the injunctive order is carried out in an orderly fashion. Brown v.
Board of Education of Toneka. 349 U.S. 294, 75 S.Ct. 753,99 L.Ed. 1083 (1955);.
...; or to allow the amendment of state rules to conform with the decree, Sostre
V. McGinnis. sunra. 334 F.2d at 912-913. However, the injunction must issue.

Iidunctive relief against higher public officials is available in situations where they

have found to supervise and authorize unconstitutional activities. 1,407

F.Supp. 529 (N.D.m 1975).

Suits may be brought against public officials to enjoin them fix>m invading

constitutional rights. 389 F.Supp. 502 (D.C.N.Y. 1975)

Javits V. Stevens. 382 F.Supp. 131,136 (S.D..N.Y. 1974):

[5] ... Our Court of Appeals (2nd Circuit) has held that:

**[N]o sound reason exists for holding that federal courts should not have the
power to issue ipjunctive rel ief against commission of acts in
violation of plaintiffs civil rights by state judges acting in their
o f fic ia l capac i t y. "
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MOOTNESS DOCTRINE IS NOT APPLICABLE

National Iranian Oil Co. v. Mapco Intern.. Inc.. 983 F.2d 485,490 (3rd Cir. 1992) held

that a case is not moot if there is a Hkelihood that the parties will reHtigate the jsminA issues

in the future. American Bible Society v. Blount. 446 F.2d 588,595 (3rd Cir. 1971); see Kellv

8 1 5 F. 2 d a t 9 1 7 .

National Iranian Oil Co. v. Manco Intern.. Inc.. 983 F.2d 485,489,490 (3rd Cir. 1992)

h e l d :

[4,5] A case is saved from mootness if a viable claim for damages exists. Diirlrin v
National Bank of Olinhant. 772 F.2d 55,59 (3rd Cir. 1985); Jersey Central Power &
Light Co. V. State of New Jersey, 772 F.2d 35,41 (3rd Cir. 1985). "Damages should
be denied on the merits, not on grounds of mootness." 13A C. A Mil W ^ F.
Cooner. Federal Practice and Procedure § 3533.3, at 262 (1984). Even where the
amount of damages at issue is minute, a case is not moot so long as the parties have
a concrete interest, however small in the outcome of the litigation. Ellig v
Brotherhood of Rv.. Airline and S.S. Clerks. 466 U.S. 435,442,104 S.Ct. 1883,1889
(1984).

Himt V. Mumhv. 455 U.S. 478,102 S.Ct. 1181 (1982) held if that a controversy the

between the parties is capable of repetition the matter was not moot under the standard

stated in Weii 423 UJS. 147,96 S.Ct. 347 (1975).

This case is certainly capable of repetition as Mr Collins has no intention of obeying

any order of support, custody or visitation issued by the Family Court. Mr Collins has

already been tried, convicted and sentenced to jail several times for contempt and as he

faces at least seven more years in Family Court the issues in controversy here will

certainly be raised again and are capable of repetition.

In Ellig V Blnm, 643 F.2d 68,83 (2nd Cir. 1981) held:

The foundation of Ellis' damages claim is Carev v. Pinhus. 435 U.S. 247, 98 S.Ct. 1042
(1978) Carev. held, so far as relevant here, that, in an action under 42 U.S.C. §
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1983, damages for emotional distress could be recovered upon proof that the injury
resulted from a violation of procedural due process even though the adverse
substantive action turned out to have been justified. 435 U.S. at 263-64, 98 S.Ct. at
1052, and that nominal damages could be recovered for such a violation without any
proof of iiyury whatever. 435 U.S. at 266, 98 S.Ct. at 1053. Davis, permitted and
award of damages for emotional distress caused by a violation of the plaintifiTs First
Amendment rights that consisted of a threat to evict her fi*om her leased home in
retaliation for her advocacy of tenants' interests. We held that even the notice of
eviction was withdrawn, the availability of wither nominal or compensatory damages
was sufficient to prevent the case from becoming moot. 578 F.2d 464.

Mr Collins has had a warrant issued for his arrest, was imprisoned for 24 hours and

then placed on bail in the amount of $15,000.00 to guarantee that he appeared for trial in a

closed court without the benefit of a juiy trial as his potential sentence exceeded six

months in jail or a $ 5,000.00 fine. Because of the deprivation of his constitutional rights

under the First, Fifth, Sixth and Fourteenth Amendments he was forced to leave the State

for 2 years or be tried, convicted and sentenced to jail in a secret court proceeding. Mr

Collins is entitled to compensation for the deUberate violation of his constitutional rights.

Capital News Div. of Hearst Corn, v. Lee. 139 A.D.2d 31,530 N.Y.S.2d 872:

At the outset, we address the issues presented on this appeal de^ite the fact that
the trial of Gates has been concluded. The issues involved are issues of pubUc
importance and the controversy is capable of repetition, yet evading review (see,
Press-Enterprise Co. v. Superior Ct.. 478 U.S. 1,6,106 S.Ct. 2735,2739; Matter of
Hearst Corp. v. Clvne. 50 N.Y.2d 707, 714,431 N.Y.S.2d 400,409).

2d823 536 N.Y.S.2d 2̂  230 (3rd Dept. 1988)

[5] That brings us to the exceptions to the mootness doctrine. A matter will be
entertained by the courts, despite its mootness, where significant combination of
the following factors are present: it is 1) of public importance, (2) recurring, (3)
likely to escape review, (4) novel in terms of judicial review (Matter of Storar. 52
N.Y.2d 363,369-370,438 N.Y.S.2d 266,420 N.E.2d 64, cert denied, 454 U.S. 458,102
S.Ct. 309; see, e.g., nf y. MelonL 63 N.Y.2d 868,870,482 N.Y.S.2d
469) .

The questions raised in this appeal are of public importance. There are thousands of

litigants in New York State who are being tried, convicted and sentenced to jail in secret
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Family Court proceedings for failing to pay child support and are being deprived of a jury

trial when their potential punishment or penalty exceeds six months in jail or a $5,000.00

fine or both. Parents are also being deprived of their children based upon secret court

proceedings where no findings have been made to close the court. Litigants should not be

summarily deprived of their constitutional rights without a hearing. No one, eq)ecially the

children are protected by secret Family Court proceedings.

The issues of support, contempt, custody and visitation will certainly be recurring

between Mr Collins and Ms Carella. They have been going on since 1985 and Mr Collins

son will not reach 21 until 2001. Therefore, these issues will be recurring over the next

s e v e n y e a r s .

The questions raised are novel in terms of judicial review. There is no case law that

addresses the issues of a litigant's constitutional right to a public trial for failure to pay

support where imprisonment is a possibility, right to a public trial when a litigant is being

deprived of his most basic liberty, the right to have a relationship with his children, the

right to a jury trial when charged with contempt where the potential sentence exceeds six

months in jail or a $5,000.00 fine or both. This is especially true since the state is claiming

this is a "civil" contempt proceeding and litigants are not entitled to their constitutional

rights.

These issues are likely to escape review as the New York State Appellate Court and

the State's highest Court, the Court of Appeals, has refused to address the violation of Mr

CoUins' constitutional rights as previously documented in this brief.
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Judge Austin in his Decision and Order of September 24,1992 (A-143,144) states:

By Notice of Motion dated August 13,1992, respondent Charles E. Collins,
III, seeks the following relief: an order declaring certain sections of the
Family Court Act unconstitutional;

Judge Austin in his Decision and Order of September 24,1994 refused to address

the constitutionality of Fam. Ct. Act §§ 433 and 435. He did address the constitutionality of

Fam. Ct. Act § 454 which Mr CoUins has not challenged the constitutionality of.

Mr Collins then appealed directly to the New York State Court of Appeals pursuant

N.Y.S. Const., art. VI, § 3 subd. b, par. [2] and CPLR 5601(b) as the issue of the

constitutionality of State statutes as they relate to either the State Constitution and/or the

Uni ted States Const i tut ion were involved.

The New York State Court of Appeals refused to here the appeal. In the Matter of

Arlene Collins CareUa v. Charles E. Collins. III. 80 N.Y.2d 1020 (Nov. 24.1992):

Appeal transferred without costs, by the Court of Appeals sua sponte. to the
Appellate Division, Third Department, upon the ground that a direct appeal does not
lie when questions other than the constitutional validity of a statutory provision
are involved. (N.Y. Const., art VI, §§ 3[b][2], 5[b]; CPLR 5601[b][2]).

Mr Collins then filed a Motion to reconsider based upon the fact that even Judge

Austin's Decision and Order, which was being appealed, states that Mr Collins has raised

the constitutionality of state statutes.

The Court of Appeals denied reconsideration, 81 N.Y.2d 784,594 N.Y.S.2d 721.

The Appellate Court issued its Decision dated May 12,1994 (A-145) which denied Mr

Collins' appeal on the grounds that Mr Collins had no right to appeal as Judge Austin's

Decision and order of September 24,1992 was a non-final order.
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Mr Collins had the ri^t to appeal pursuant to:

The Court of Appeals in Sirlin Pliimhing Co v. Manle Hill Homes. Inc.. 20 N.Y.2d

401, (1967) held that:

[1] The motion to dismiss the appeal should be denied. The determination of the
Appellate Division, insofar as it dUsmissed the defendant's counter claim.
Impliedly severed it from the action, which is still pending undetermined,
a n d t o t h a t e x t e n t i s fi n a l . " * * *

[2] It is the same theory of implied severance that a determination dismissing one
of several causes of action in a complaint is to that extent held final, although the
other causes of action have yet not yet been determined. * * *

and in Maliades v 1962,17, A.D.2d 994,234 N.Y.S.2d 274 at 275:

[1,2] Following the established practice under the Civil Practice Act, it is our
opinion that an order of disposition is one which affects a substantial
riid^t of the person aggrieved; such an order is appealable as of right. The
order here is such an order. The motion for leave to appeal is therefore denied
a s u n n e c e s s a i y .

What more of a substantial right is there then a litigant's constitutional rights to a

public trial, jury trial, court of proper jurisdiction, assistance of counsel?

Mr Collins again appealed to the Court of Appeals which waited until September 13,

1994 to deny Mr Collins his right to appeal (Mo. No. 817). 8V UH A/ySzJ /Sf

Based upon the above, the New York State judidaiy has no intention of address the

violation of constitutional rights of a public trial and/or a jury trial when a litigant faces

imprisonment for contempt in a Family Court proceeding.

By the time Mr Collins receives his an answer to his appeal he will have already

served his six months in jail. It is the State's position that a litigant must first be tried,

convicted and sentenced to jail before they can have their constitutional rights enforced or

to have the violation of their constitutional rights even addressed. As a litigant will have
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already served their time in jail before an appeal will be heard and decided, the court will

then take the position the violation of constitutional rights is now moot. The violation of

constitutional rights must be addressed.

J U D I C I A L I M M U N I T Y

The District Court did not address the issue of Judicial Immunity. The State in its

Memorandum of Law relied upon several court rulings holding the judges had immunity

for their actions. None of the cases cited by the State were relevant to this case as in there

cases there was no law that expressly deprived the judge of jurisdiiction. In the cases cited

by the State the judges may have exceeded there jurisdiction but were not expressly

deprived of jurisdiction.

Mr Collins has specifically documented that the New York State Constitution, state

statutes. New York State Court of Appeals rulings. Appellate Court rulings and Family

Court rulings all expressly deprived Judge Austin of jurisdiction. Therefore, the following

case law is relevant to this case.

Rflnlrin v Howard. 633 F.2d 844 (9th Cir. 1980), cert, denied 101 S.Ct. 2020.

[1] ... In Stump v.Snarkman. 435 U.S. 349, 98 S.Ct. 1099,55 L.Ed.2d 231 (1978),
the Supreme Court declared that state judges are immune from § 1983 liability for
"judicial** acts not taken **in the 'clear absence of all jurisdiction.''* ^ at 357, 98 S.Ct.
at 1105 (quoting Bradlev v. Fisher. 80 U.S. (13 Wall) 335,351, 20 L.Ed. 646 (1872)).
A state judge who ordered the sterilization of a minor at her mother's request was
held immtme because the order was a judicial act and no state law clearly
excluded petitions for sterilization from the court's subject matter jiuisdiction, 435
U.S. at 357,360,98 S.Ct. at 1105,1106.

[5] An absence of personal jurisdiction may said to destroy "all jurisdiction" because
the requirements of subject matter and personal jurisdiction are conjunctional. Both
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must be met before a court has the authority to abjudicate the rights of parties to a
d i l u t e .

[10] But when a judge knows that he lacks jurisdiction, or acts on the face
of clearly valid state statutes or case law expressly depriving him of
jurisdiction, judicial immunity is lost. See Bradley v. Fisher. 80 U.S. (13 wall.)
at 351 ("when the want of jurisdiction is known to the judge, no excuse is
permissible"), Turner v. Ravnes. 611 F.2d. 92,95 (5th Cir. 1980) (Stump is consistent
with the view that "a clearly inordinate exercise of unconferred jurisdiction by a
judge-one so crass as to establish that he embarked on it either knowingly or
recklessly-subjects him to personal liability").

Note 14 - at 849
In Stiimp^ although Indiana law did not expressly grant

subject matter jurisdiction over the sterilization petitions, the
Court foimd it "more significant that there was no Indiana
statute and no case law in 1971 prohibiting a circuit court, a
court of general jiuisdiction, from considering a petition of the
type presented to Judge Stump." 435 U.S. at 358,98 S.Ct. at
11 0 5 .

The implication is that, had there been Indiana law
expressly prohibiting the defendant judge from exercising
jurisdiction, a clear absence of jurisdiction would have been
established. Here the plaintiff contends that Kansas law
expressly prohibited the defendant judge ffom exercising
jurisdiction over Rankin. If this contention is correct, the judge
lost his immunity.

Mr Collins has docmnented that the New York State Constitution art. VI § 13 (b)

and (c), state statute and case law all expressly deprived Judge Austin of subject matter

jurisdiction.

D v k e s V. 7 4 3 F. 2 d 1 4 8 8 ( 11 t h C i r . 1 9 8 4 )

[11] It is clear that a judge who acts in the absence of jurisdiction may be
held liable for his decisions. Sf nmpv Sparlmnan 435 U.S. 349,98 S.Ct. 1099,
(1978);

[13] We agree with the courts analysis. We point out in addition, that the
rational for the limitation on judicial immunity when subject matter
jurisdiction is lacking applies with equal force when personal jurisdiction
is lacking.. . .
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Baures v. Heisal. 361 F.2d 581 (3rd Cir. 1966) at 591:

... Because immunity is conferred on an individual solely by virtue of the office he
holds, reason required us to adapt a rule which does not provide immunity for those
acts which are done clearly outside the authority or jurisdiction of the office.

C O N S P I R A C Y

That the defendants have conspired with Judge Austin to deprive plaintifif of his

constitutional right and others rights that he is entitled to and therefore do not have

immunity and are liable for their actions.

A civil conspiracy has been defined as 'an agreement between tow or more

individuals to do an unlawful act or to do a lawful act in an imlawful way.*" Dickens v.

Purvear. 302 N.C. 437,456, 276 S.E.2d 325, 337 (1981) quoting. State v. Dalton. 168 N.C.

204, 205, 83 S.E. 693,694 (1914).

Arment v Cnmninnwealth Nat 505 F.Supp. 911 (E.D.Pa. 1981) holds that

where it is alleged that the attorney "joined" or "cooperated with" or "conspired with" state

officers who acted under color of state law, state action will exist. See, also, Antelman v.

Lewis. 480 F.Supp. 180 (D.C.Mass.l979)

The attorneys involved in this case certainly knew that Mr Collins was being

deprived of his constitutional rights including his right to a jury trial, public trial, court of

proper jurisdiction and the effective assistance of counsel.

As documented in Mr Moor's Affidavit (A-164 -167) on page 166 he states "(and

pursiiing a "public trial") is not only counter productive - it is also wrong and harmful to Mr

Collins. Clearly, Mr Collins disagrees."

This Country was founded upon right to public trials. Any attorney who would take
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the position that his client's demands for a public trial when he faces imprisonment will

adversely affect him is incompetent and is not working in the best interest of his client. Mr

Collins was to again be tried, convicted and sentenced to jail in a secret trial. The attorney

should be forced to state why a litigants demands for his constitutional right to a public trial

is counter productive, wrong and harmful to him. Attorneys are suppose to protect

constitutional rights, not to get their clients to forfeit their rights.

v HnwarH 633 F.2d 844,850 (9th Cir 1980):

[13] The supreme Court resolved the issue in DPTmig v Snarks. -U.S. 101 S.Ct.
183 (1980). The coiut held that immime judge's private coconspirators do not enjoy
derivative immunity.

[14] It follows that "[pliivate parties who corruptly conspire with a judge in
connection with such conduct are ... acting under color of state law within the
meaning of § 1983. Ms at S.Ct. at 187.

Hostrop V. Board of Jr. College. District 515.523 F.2d 569 (7th Cir. 1975):

The doctrine of dvil con^iraoy extends Uability for a tort, here the deprivation of
constitutional rights, to persons other than the actual wrongdoer. W. Presser, The
Law of Torts § 46 at 293 (4th Ed. 1971), but it is the acts causing damage to the
plaintiff that give rise to liability for damages, not the conspiracy itself.

'The damage for recovery may be had in a civil action is not the con^iracy itself by
the injury to the plaintiff produced by specific overt acts. [Citations omitted.] The
charge of conspiracy in a civil action is merely the string whereby the plaintiff seeks
to tie together those who, acting in concert may be responsible for any overt act or
acts." RpinfiftlH- 229 F.2d 248, 252 (2nd cir. 1956) cert, denied 352 U.S. 844.

Roe V. Borup. 5(X) F.Supp. 127,130 (D.C.Wis. 1980) held that a complaint alleging

that guardian ad litem appointed for the child was involved in improperly depriving parents

of custody of their child without a hearing state a cause of action under this section. The

court stated:

Deprivation of custody without a court hearing has been held to state a cause of
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action under § 1983 for a procedural due process violation. Duchesne v. Sugarman.
566 F.2d 817 (2nd Cir. 1977)...

As documented in Mr Collins* Answer and Affidavit in Support of Cross Motion (A-

146 to 162, items 28 to 39) Mr Collins documented by two letters (A-184 and A-188) that Ms

Carella and Mr Morsillo were conspiring with the law guardians to deprive him of his

visitation rights without a court hearing.

COWCI.VSWNS

Federal Court has jurisdiction over the matters in this case.

Declare Mr Collins has been charged with a '*crime'* under state statute.

Declare Family Court Act § 433 is imconstitutional on its face and as it is applied.

Declare all Family Court proceedings are to be open to the public unless it is an

exceptional circumstance which would be stated in a finding.

Declare Family Court Act § 435 is unconstitutional on its face and as it is applied.

Federal Court should not abstain based upon the exceptions to the Younger Doctrine.

Mootness Doctrine is not applicable to this proceeding.

Judge Austin lacks subject matter jurisdiction and has no judical immunity.

Other defendants are liable for their actions in depriving Mr Collins of his

constitutional rights.

Dated: December 12,1994
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