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APPELLANT LISKA'S BRIEF

Preliminary Statement

The Appellant, Peter J. Liska, submits this Brief in support 

of his appeal from the Order of Dismissal dated August 11, 1997 (A 

- 1) and from the Order of Disposition (Violation of Support 

Order) dated July 14, 1997 (A - 2) of which neither order has been 

entered. 

The Order of Dismissal dismissed the appellant's request for 

child support for his son residing with him who is still a minor.

The Order of Disposition (Violation of Support Order) found 

the appellant had willfully failed to obey an order of the court 
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while said order violated the Child Support Standards Act.

Questions Presented

1. Was the Family Court required to transfer the violation 

proceeding to the Supreme Court pursuant to Article VI, Section 

19(e) of the New York State Constitution?

2. Was the Judgment of Divorce as it relates to support 

enforceable as it did not comply with Domestic Relations Law § 

240?

3. Were the Family Court Orders enforceable as they did not 

comply with the Child Support Standards Act - Family Court Act § 

413.

4. Was the Family Court required to award the Appellant 

support for his son?

Statement of Nature of Case and Facts

The Parties entered into a Stipulation in open court on 

August 7, 1992 (A - 7) and said Stipulation was incorporated but 

not merged into the parties Judgment of Divorce dated October 9, 

1992 (A - 18). The Stipulation, among other things, provided that 

the Appellant pay support for the three (3) children residing with 

the respondent and did not provide the Appellant with support for 

the child that was residing with him from the respondent. 

Appellant was found in willful violation of the Court order that 

did not comply with the Child Support Standards Act as the Supreme 

Court Judgment of Divorce and the Family Court Orders did state 

the reasons for the deviation of the support nor did they state 

the amount of support the Appellant was entitled to receive as 

required by law.
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ARGUMENTS

Point One

FAMILY COURT WAS REQUIRED TO TRANSFER VIOLATION
PETITION TO THE SUPREME COURT

The Family Court Order of Disposition (Violation of Support 

Order) dated July 14, 1997 states:

6. By his Answer and Cross Petition, Respondent is 
seeking to have this Court declare the child support 
provisions of his Judgment of Divorce issued by the Supreme 
Court in October, 1992 to be null and void. The Family Court 
has no such authority to overturn an Order issued by the 
Supreme Court.

  
Instead of dismissing the respondent's request to have the 

support provisions of the Judgment of Divorce declared null and 

void, the family court was required to transfer the proceeding to 

the Supreme Court pursuant to New York State Constitution Article 

VI, Section 19 (e) as the Family Court had no authority to hear 

the respondent's defense to the violation of Support Petition 

which the court was seeking hold him in contempt of.

N.Y.S. Const. Art. VI, § 19. [Transfer of actions and 

proceedings]

e)  The family court shall transfer to the supreme court or 
the surrogate's court or the county court, or the courts of 
the city of New York established pursuant to section fifteen 
of this article any action or proceeding which has not been 
transferred to it from any of said courts and over which the 
family court has no jurisdiction.

In the case of Martelle v. Martelle, 130 AD 2d 867 (3rd 

Dep't. 1987), the Washington County Family Court Hearing Examiner 

entertained a support matter where the respondent raised the 

defense of denial of visitation. This Court reversed the Court's 

Order based upon the Hearing Examiner's determination conditioning 
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the payment of support upon visitation, observing

Petitioner contends that the hearing examiner lacked 
subject matter jurisdiction since respondent asserted the 
denial of his visitation rights as a defense to the support 
proceeding. Family Court Act §439 allows the use of hearing 
examiners to hear and determine support proceedings. However, 
hearing examiners shall not be empowered to hear, determine 
and grant any relief with respect to ***issues 
of***visitation including visitation as a defense" (Family 
Court Act §439[a]). Here, the hearing examiner considered 
testimony in which respondent asserted that his alleged 
denial of visitation was a defense to the support proceeding. 
The hearing examiner granted relief concerning visitation by 
conditioning the payment of support upon visitation. This 
determination was beyond the scope of his statutory 
authority. Hence, to the extent the order is based upon this 
determination by the hearing examiner, it must be reversed.

Martelle clearly holds that a Hearing Examiner who lacks 

subject matter jurisdiction to hear a defense to a petition cannot 

hear the petition. This holding makes both good sense and good 

law.

Here, the Judge himself has recognized that he is without 

authority to hear the defense issues raised by Mr. Liska in his 

Answer and Cross petition dated May 2, 1997 (A - 33) and in his 

Petition for Support dated May 2, 1997 (A - 36). This case thus 

falls squarely within the holding in Martelle. Lacking authority 

to hear the whole matter, the Family Court Judge should not hear 

any part of it, but should referred it to Clinton County Supreme 

Court.

Point Two

THE JUDGMENT OF DIVORCE WAS NOT ENFORCEABLE
AS IT DID NOT COMPLY WITH THE
CHILD SUPPORT STANDARDS ACT

The parties Judgment of Divorce and the Stipulation of the 
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parties did comply with Domestic Relations Law 240 (1-b)(h) in 

that neither states the the amount of support awarded would result 

in the correct amount, they both fail to state that their was a 

deviation from the Child Support Standards Act as required and 

there were no reasons given for the deviation from the Child 

Support Standards Act as required.  

The parties Judgment of Divorce dated October 9, 1992 and 

entered October 13, 1992 stated:

ORDERED, ADJUDGED AND DECREED that the terms and 
provisions of the stipulation entered into between the 
parties in open court, a copy of which is annexed hereto, 
shall be and the same hereby are incorporated, but not 
merged, into the Judgment of Divorce; and it is further

 
The parties Stipulation made on open court on August 7, 1992 

on page 3-4 states:

With respect to child support, your Honor, child support 
will be established at the sum of $128.82 per week. This is 
based upon the Defendant's current income of $25,000.00 per 
year, in accordance with the provisions of the Child Support 
Standards Act. The parties acknowledge that the child support 
provision has been computed in accordance with the Child 
support Standards act, which presumptively will result in the 
correct child support figure. Both parties have been 
appraised by their attorneys of the Child support Guidelines 
and the computations required under the Child Support 
Standards Act.

At the time of the Stipulation the Appellant had custody of 

his son, Peter J. Liska, II. As there was no support determined 

for this child, the Stipulation deviates from the Child Support 

Standards Act.

The Appellant was not informed that he was entitled to 

support for his son. The Stipulation only awards the plaintiff 

support for the children residing with her and as such violates 

the respondent's right to support for the child that was residing 

with him.
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The Judgment of Divorce was dated October 9, 1992 and the 

Stipulation was made on August 7, 1992 and the effective date of 

DRL § 240(1-b)(h), the provision in question, was April 2, 1992. 

Both were made after the effective date of the statute.

As the Defendant was never informed that he was entitled to 

child support for the child residing with him and the Judgment of 

Divorce dated October 9, 1992 and the parties Stipulation dated 

August 7, 1997 do not comply with DRL § 240(1-b)(h) and FCA 413 

(1-b)(h) as all issues of child support were not addressed in the 

Judgment of Divorce and in the Stipulation made in open court this 

Court must declare the stipulation, as it concerns child support, 

null and void and issue a new retroactive order back to the date 

of the Stipulation. 

Appellant would request that this Court take Judicial Notice 

of the Supreme Court ruling of the Hon. James P. Dawson dated 

December 19, 1997 (A - 20) in which he rules that the parties 

Judgment of Divorce does not comply with the Child Support 

Standards Act.

Sheridan v. Sheridan, 174 Misc.2d 249, 663 N.Y.S.2d 797   

(N.Y.Sup. 1997)

. . . Any court order or judgment which deviates from the 
basic child support obligation shall set forth the reasons 
for such deviation.

Phillips v. Phillips, 666 N.Y.S.2d 656 (2nd Dept. 1997)

Since both the original order of child support and the 
stipulation upon which it was based violated the Child 
Support Standards Act (hereinafter the CSSA) in that they 
failed to include provisions stating that the parties had 
been apprised of their rights under the CSSA, the amount that 
would have been awarded under the CSSA, and the reason for 
deviating from the CSSA amount, the original child support 
order was invalid and not enforceable (see, Matter of Bill v. 
Bill, 214 A.D.2d 84, 631 N.Y.S.2d 699;  Vernon v. Vernon, --- 
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A.D.2d ----, 656 N.Y.S.2d 634;  see also, Scheinkman, 1992 
Supp.Prac. Commentaries, McKinney's Cons.Laws of N.Y., Book 
14, Domestic Relations Law C240:27, 1997 Supp.Pamph., at 374)

Point Three

THE FAMILY COURT ORDERS WERE NOT ENFORCEABLE
AS THEY DID NOT COMPLY WITH THE
CHILD SUPPORT STANDARDS ACT

The Orders issued by the Family Court required the Appellant 

to pay support to the respondent. The Family Court Orders deviated 

from the Child Support Standards Act as the Orders only required 

the Appellant to pay support to the respondent even though 

Appellant was entitled to support from the respondent for the 

child that was residing with him pursuant to Court Order dated 

October 31, 1991 (A - 27) awarding him custody of his son. 

The arguments made in Point Two above would apply equally to 

the Family Court. Therefore, the family court orders were invalid 

as they did not comply with the Child Support Standards Act. 

Further, all of the Family Court orders were issued after the 

Judgment of Divorce and therefore, were based upon the Judgment of 

Divorce which has been declared invalid.

Appellant would refer this Court to the following case law: 

Bill v. Bill, 214 A.D.2d 84, 631 N.Y.S.2d 699 (2nd Dept. 1995):

Sievers v. Estelle, 211 A.D.2d 173, 626 N.Y.S.2d 592 (3rd 

Dept. 1995):

[1] The Child Support Standards Act (hereinafter CSSA) 
provides that an agreement which deviates from the basic 
child support obligation "must specify the amount that such 
basic child support obligation would have been and the reason 
or reasons that such agreement or stipulation does not 
provide for payment of that amount" (Family Ct. Act § 
413[1][h], as amended by L.1992, ch. 41, § 148, eff.  Apr. 2, 
1992).   The agreement at issue, which provides for no child 
support, clearly deviates from the basic child support 
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obligation, (FN1) and the parties' agreement contains neither 
the amount of the basic child support obligation nor the 
reason for deviating therefrom.   The requirement that the 
agreement so provide cannot be waived by either party (Family 
Ct. Act § 413[1][h] and, therefore, petitioner's failure to 
raise the defect is irrelevant.   The question to be resolved 
is what effect the defect has on the parties' agreement.

[2][3] Prior to the 1992 amendment, the CSSA provided 
only that an agreement containing a child support provision 
must include a statement that the parties were aware of the 
CSSA (Family Ct. Act § 413[1][h], as added by L.1989, ch. 
567, § 8).   In Matter of Clark v. Clark, 198 A.D.2d 599, 603 
N.Y.S.2d 245), we considered the effect of the absence of 
such a statement and concluded that an agreement would remain 
enforceable despite the omission if in fact the parties were 
aware of the provisions of the CSSA when they executed the 
agreement.   We therefore remitted the matter in Matter of 
Clark v. Clark (supra ) for a hearing on that issue (see, 
Gonsalves v. Gonsalves, 212 A.D.2d 932, 622 N.Y.S.2d 989).   
By amending the CSSA to require the inclusion of specific 
information, the Legislature evinced the intent that the 
parties' general knowledge of the rights and obligations 
created by the CSSA is no longer sufficient.

[4] As amended, the statute now requires not only the 
parties' general knowledge of the provisions of the CSSA, but 
also specific knowledge of the amount that the basic child 
support obligation would have been and an awareness that such 
amount "would presumptively result in the correct amount of 
child support to be awarded" (Family Ct. Act § 413[1][h].  
The CSSA also now requires that the parties to the agreement  
state the reason or reasons for any deviation from the amount 
of the basic child support obligation(id.).   The purpose of 
these requirements is to protect the interests of the 
children who are the intended beneficiaries of the CSSA.

Assuming that the omission of the required information 
in the agreement itself is not a fatal defect, we are of the 
view that the purpose of the statutory requirements would not 
be served by permitting the omission to be cured on the basis 
of a hearing to determine the parties' subjective knowledge 
and intent.   In the absence of any written, documentary 
evidence to demonstrate compliance with the requirements of 
the CSSA, such as writings executed contemporaneously with 
the agreement or submitted in support of the petition for 
court approval of the agreement, the parties' agreement is 
insufficient to justify deviation from the basic child 
support obligation (see, Family Ct. Act § 413[1][h].  The 
orders must, therefore, be reversed and the matter remitted 
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to Family Court to determine the amount respondent must pay 
in child support pursuant to the provisions of the CSSA.

ORDERED that the orders are reversed, on the law, 
without costs, and matter remitted to the Family Court of 
Tompkins County for further proceedings not inconsistent with 
this court's decision.

Point Four

THE FAMILY COURT SHOULD HAVE AWARDED THE
APPELLANT SUPPORT FOR HIS SON

The Appellant in his Petition for Support dated May 2, 1997 

(A - 36) requested that the Family Court order the petitioner to 

pay child support for the minor child residing with him. The Court 

refused to Award support in the Court's Order of Dismissal dated 

August 11, 1997 by stating:

A Petition under Article 4 of the Family Court Act sworn 
to on May 2, 1997 having been filed in this Court by the 
Petitioner (Peter J. Liska) herein and the matter having been 
heard by the Court and the Court having determined said 
petition having no merit as the issue of support has been 
addressed in the Judgment of Divorce and said Judgment never 
was appealed.

It is hereby

ORDERED, that the Petition herein be and the same is 
hereby DISMISSED with prejudice.

The Family Court Order of Disposition (Violation of Support 

Order) dated July 14, 1997 states:

6. By his Answer and Cross Petition, Respondent is 
seeking to have this Court declare the child support 
provisions of his Judgment of Divorce issued by the Supreme 
Court in October, 1992 to be null and void. The Family Court 
has no such authority to overturn an Order issued by the 
Supreme Court.

The issue of support for the child residing with the 

respondent was never addressed in the Judgment of Divorce and this 

is why Supreme Court Justice James P. Dawson ruled that the 
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Judgment of Divorce did not comply with the Child Support 

Standards Act as previously documented above.

The Family Court should have issued an order of Support as 

the Family Court new that the Judgment of Divorce did not comply 

with the Child Support Standards Act as the Family Court 

specifically ruled it could not vacate the support provisions of 

the Supreme Court Divorce Decree as stated in Point 1 above.

This Court should rule that the Family Court should have 

issued an order of support retroactive to date of the filing of 

the petition on May 2, 1997 for the support of the child residing 

with the Appellant.

If the Family Court was prevented from vacating the support 

provisions of the Judgment of Divorce as they did not comply with 

the Child Support Standards Act and was the Family Court could not 

issue an order of support because it was "allegedly" addressed in 

the Judgment of Divorce, thereby depriving the family court of 

jurisdiction, then this matter should also have been referred to 

the Supreme Court pursuant to the New York State Constitution, 

Article VI, § 19 (e).

CONCLUSIONS

1. The Family Court was required to transfer the violation 

proceeding to the Supreme Court pursuant to Article VI, Section 

19(e) of the New York State Constitution.

2. The Judgment of Divorce as it relates to support was not 

enforceable as it did not comply with Domestic Relations Law § 

240?

3. The Family Court Orders were not enforceable as they did 

not comply with the Child Support Standards Act - Family Court Act 

10



§ 413.

4. The Family Court was required to award the Appellant 

support for his son residing with him.

Dated: June 29, 1998

Respectfully submitted

                             
Peter J. Liska
Appellant - Pro se
43 Hamilton Street - Apt. 304
Plattsburgh, New York 12901
(518) 562-0089
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