
COPISS SSMT

UNITED STATES DISTRICT COURT
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Background.

Presently before this Court is a civil rights complaint filed by Charles E. Collins, III
("plaintiff' or "Collins").̂  Plaintiff has paid the filing fee required to commence this action.

For the reasons stated below, the Court dismisses the instant complaint sua

sponte as without arguable basis in law.

In his pro se complaint. Collins alleges that the defendants - District Attorney Sol

Greenberg and assistant district attorneys James Nixon and Christopher D. Horn - "had
no authority or jurisdiction to prosecute the plaintiff on or after April 28, 1998" and that

' Collins has several other actions pending in this District. See Collins v. Loughren No.
9: 99-CV-2155; Collins v. Campbell, No. 1: OO-CV-1348.
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the defendants "participated in [plaintiffs] false imprisonment." Docket no. 1 at 2. For a

complete statement of plaintiffs claims, reference is made to the entire complaint filed

here i n .

Section 1983 establishes a cause of action for "the deprivation of any rights,

privileges, or immunities secured by the Constitution and laws" of the United States.

German v. Fed. Home Loan Mortg. Corp., 885 F.Supp. 537, 573 (S.D.N.Y. 1995) (citing

Wilder V. Virginia Hosp. Ass'n, 496 U.S. 498, 508 (1990) (quoting 42 U.S.C. § 1983))

(footnote omitted); see also Myers v. Wollowitz, No. 95-CV-0272,1995 WL 236245, *2

(N.D.N.Y. Apr. 10, 1995) (McAvoy, C.J.) (§ 1983 "is the vehicle by which Individuals may

seek redress for alleged violations of their constitutional rights.") (citation omitted).

However, the Court notes that "prosecutors are absolutely immune from liability

under § 1983 for their conduct in initiating a prosecution and in presenting the State's

case." Pinaudv. County of Suffolk, 52 F.3d 1139, 1147 (2d Cir. 1995) (internal

quotations and citations omitted); see Dory v. Ryan, 25 F.3d 81, 83 (2nd Cir. 1994)

(prosecutorial immunity covers virtually all acts, regardless of motivation, associated with

the prosecutor's function, including conspiracies to present false evidence); Myrick v.

Keane, et al.. No. 96-CV-1360, slip op. at 2 (N.D.N.Y. Apr. 14,1997) (Pooler, J.). This

immunity also applies to individual district attorneys arising out of acts "within the scope

of their duties in initiating and pursuing criminal prosecution." Id. (internal quotations and

citations omitted). The conduct of the defendants which forms the basis of plaintiffs

complaint can fairly be characterized as associated with their conduct in initiating and

pursuing criminal prosecution.
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Since the only defendants in this action are completely immune from liability,

plaintiff has failed to state a claim herein and the Court must dismiss his complaint. See
Wachtler v. Herkimer County. 35 F.3d 77. 82 (2d Cir. 1994) (District Court has power to
dismiss case sua sponte for failure to state a claim); Brady v. Marks, 7 F. Supp. 2d 247.
249 (W.D.N.Y. 1998) (District court may sua sponte dismiss complaint based upon

prosecutorial immunity); Thomas v. Scully. 943 F.2d 259. 260 (2d Cir. 1991) (per curiam)
(A district court has the power to dismiss a complaint sua sponte for failure to state a
claim so long as the plaintiff is given notice and an opportunity to be heard); Fitzgerald v.
First East Seventh St Tenants Corp., 221 F.3d 362, 363 (2d Cir. 2000) (District Court

may dismiss action sua sponte notwithstanding fact the plaintiff has paid statutory filing
fee).'

Should Collins claim that his action should not be dismissed, he is hereby ordered

to file an amended complaint within thii lavs of the filing date of this Order.

Such amended complaint must allege wrongful conduct against defendant(s) who are not

immune from suit.

WHEREFORE, it is hereby

ORDERED, that plaintiff shall file an amended complaint, if at all, within thirtv

(30) days of the filing date of this Order, listing therein individuals who are not immune

from suit, and it is further

2 Moreover, to the extent that plaintiff seeks damages for alleged malicious prosecution
and false arrest, such claims are barred because plaintiff has failed to demonstrate that the
criminal proceedings in question terminated in his favor. See Channer v. Mitchell. 43 F.3d
786. 787 (2d Cir. 1994); Heck v. Humphrey, 512 U.S. 477. 486-87 (1994); Edwards v.
Balisok, 520 U.S. 641 (1997); Amakerv. Weiner, 179 F.3d 48. 51 (2d Cir. 1999).
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ORDERED, that if plaintiff fails to file an amended complaint within thirty (30)

days of the filing date of this Order, this action will be dismissed without further Order of

this Court. The Clerk shall refrain from entering judgment dismissing this action until the

expiration of such period of time, and it is further

ORDERED, that upon the filing of any such amended complaint, the Clerk shall

forward the file in this matter to the Court for further review, and it is further

ORDERED, that the Clerk serve a copy this Order on Collins by regular mail.

IT IS SO ORDERED.

D a t e d : S e p t e m b e r ^ ^ . 2 0 0 0
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Thomas J.̂ JfeAvoy
U.S. District Judge
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