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AFFIDAVIT IN OPPOSITION
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D e f e n d a n t s .
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STATE OF NEW YORK )
COUNTY OF RENSSELAER ) ss.:

Charles E. Collins^ III, being duly sworn, deposes and says:
^^hat i am the Plaintiff in the above-entitled matter and as such I
am fully familiar with the facts and circumstances of the case and
make this Affidavit in Opposition to the Defendants Motion for
Summary Judgment.

1. The plaintiff denies paragraph 1 in that the issue of
the plaintiff's right to transactional immunity is currently under
appeal before the Appellate Division, Third Department. The
Appellate Court has refused to issue a ruling to date addressing
the issue concerning the plaintiff's allegation that he is
entitled to transactional immunity as he appeared before the grand
jury on April 28, 1998 and there was no counsel present for the
plaintiff and no judicial inquiry by a judge as required by law
when the defendant Horn had the plaintiff allegedly sign a waiver
of immunity. Also, defendant Horn never had the plaintiff submit
his alleged waiver of ijnmunity to the grand jury. As such, the
P^^iiitiff is entitled to transactional immunity.
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PgppAe V. Chapman, 69 N.Y.2d 497, 5I6 N.Y.S.2d 159
(1987) is not a rather unique and singular case as stated by the
defendants. Among the other cases that hold the plaintiff could
not waive his right to counsel and/or immunity before the grand
jury without counsel being present or a judicial inquiry are:
ypQPlP V.—KiyHf 713 N.Y.S.2d 620̂  2000 N.Y. Slip Op. 08093
(N.Y.A.D. 4 Dept., Sep 29, 2000); People v. Bartot. 209 Add 530,
619 N.Y.S.2d 626 (1994); People v. Valvann. 131 A.D.2d 615, 516
N.Y.S.2d 507 (2nd Dept. 1987). Further, the plaintiff has spelled
out his theory that the defendants acted in conplete absence of
all- jtoisdictlbn once the defendant appeared before the grand
jury. See paragraphs "6", "7", "10", "11", "12", "13", "14", "15..̂
"16", "17", "18", "19", "20", "21", "22", 23", "24", "25", 26",
"27", "28", "34", "35", "45", "46", "47", "48", and "49".

3. The record clearly shows that the defendant never
requested to waive his right to counsel during any criminal court
proceeding and was never informed by the criminal court that he
was waiving his right to counsel. The plaintiff never refused
counsel. The plaintiff clearly stated his reasons why he would
"prefer" not to have the public defenders office represent him at
his arraignment on January 26, 2000. It was the court's obligation
to determine how to proceed and not the plaintiff's. Further, the
transcripts of January 26, 1998 and February 3, 1998 clearly show
that the court never informed the plaintiff of his rights as
required by CPL §180.10. As for the bail hearing, the judge set a
bail amount and the plaintiff asked that it be reduced which was
denied. The questions to be addressed are: 1) was the plaintiff
informed of his rights as required by CPL §180.10? The answer is
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no. 2) Did the plaintiff request to waive his right to counsel?
The answer is no. 3) Did the court inform the plaintiff of the
information that is required by law to inform the plaintiff of in
order for the plaintiff to waive his right to counsel? The answer
is no. 4) Did the court ever ask the plaintiff if he wanted to
waive his right to counsel? The answer is no. 5) Did the Court
ever inform the plaintiff that he was waiving his right to counsel
as claimed by the defendants? The answer is no. 6) Did the court
®ver inform the plaintiff he had waived his right to counsel? The
answer is no. and 7) Did the court inform the plaintiff of CPL
§180.10(5) which states "A defendant who proceeds at the
arraignment without counsel does not waive his right to counsel,
and the court must inform him that he continues to have such right
as well as all the rights specified in subdivision three which are
necessary to effectuate it, and that he may exercise such rights
at any stage of the action". The answer is no. Based upon the
statute the plaintiff could not have waived his right to counsel
before the grand jury when he was arraigned on January 26, 1998 as
c l a i m e d b y t h e d e f e n d a n t s .

4. Again, the plaintiff was not informed of his rights as
required by law and at no time did he state that he was waiving
his right to counsel. The plaintiff was never informed that he had
waived his right to counsel. There is no requirement under the law
that requires the plaintiff to inform the court of what the court
is required to inform the plaintiff of. The defendants imply that
the plaintiff had represented himself in the past in a criminal
proceeding and achieved an acquittal. This is completely false.
The plaintiff has never represented himself in a criminal
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proceeding. That when the plaintiff was previously falsely accused
by the Albany County District Attorney's Office he always had
counsel present either retained or appointed by the court.
Further, the plaintiff never appeared before Judge Herrick without

, counsel being present or counsel being appointed. Plaintiff could
not have voluntarily, knowingly and intelligently waived his right
to counsel as the court never asked if he was waiving his right to
counsel, never informed him he was waiving his right to counsel
and the plaintiff never requested and never stated he was waiving
h i s r i g h t t o c o u n s e l .

5. The plaintiff is not an attorney, never stated he was an
attorney and never represented himself in a criminal proceeding
and always had counsel, whether retained or appointed representing
him in any criminal proceeding. Further, the court never informed
the plaintiff he was waiving his right to counsel or that he had
waived his right to counsel and the plaintiff never requested to
waive his right to counsel. Further, referring to the previous
crimrnal court proceedings, the plaintiff never requested to waive
his right to counsel in those proceedings as he had counsel
a p p o i n t e d o r r e t a i n e d .

6. The case law states that a defendant cannot waive his
right to counsel and/or immunity before the grand jury without
counsel being present or a judicial inquiry being made on the
record before a judge. The district attorney's office has no
authority to have a defendant waive his right to counsel and/or
immunity before the grand jury without counsel being present or a
judge, in People v. Chapman, 69 N.Y.2d 497, 516 N.Y.S.2d 159
(1987) there was a judge present and the Court of Appeals held
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that the information provided by the judge to the defendant was
not sufficient to waive his right to counsel and was therefore
entitled to transactional immunity. The information provided by
the district attorney's office was less than the information
provided by the judge in the Chapman case. The defendants have
sighted no case law that gives them the authority to have the
plaintiff waive his right to counsel and/or immunity before the
grand jury without counsel being present or a judicial inquiry by
a j udge .

The defendants state that the plaintiff was advised that he
could have counsel present before he signed the waiver. The law
requires that counsel be present or a judicial inquiry be made.
What the district attorney informed the defendant of has no
bearing on the issue. Under the law the defendants knew that they
-couid hot legally proceed without counsel being present or a
judicial inquiry being made. They decided to violate the
plaintiff•s rights by continuing with an illegal proceeding in
violation of the plaintiff's constitutional right to counsel and
knowing that the waiver of immunity was not submitted to the grand
jury as required by statute.

The district attorney's office did not inform the defendant
of all his rights under federal and state laws in order for the
plaintiff to waive his right to counsel before the grand jury.
Counsel must be present or there must be a judicial inquiry. See
People V. Chapman, 69 N.Y.2d 497, 516 N.Y.S.2d 159 (1987); People
V. Kirk, 713 N.Y.S.2d 620, 2000 N.Y. Slip Op. 08093 (N.Y.A.D. 4
Dept., Sep 29, 2000); People v, B^TT^-^kr 209 Add 530, 619 N.Y.S.2d
626 (1994); People v. Valvann, 131 A.D.2d 615, 516 N.Y.S.2d 507
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(2nd Dep t . 1987) .

7. The plaintiff denies peiragraph 7. He was not re-
admonished of his right to have independent counsel. The

transcript is clear. The plaintiff was not informed of his rights
as required by law as previously documented herein and in the

complaint and he never requested to waive his right to counsel and
was never informed he was or had waived his right to counsel.

8. There was no judicial inquiry by Judge Herrick as
claimed. Judge Herrick did not infcnn the plaintiff of his rights
as required by CPL §180.10. See paragraph 11 of the complaint.
Judge Herrick did not inform the plaintiff that he was waiving his
right to counsel and the plaintiff nev^r requested to waive his
right to couns^. "As stated in paragraph 13 of the Complaint,
Judge Herrick never informed the plaintiff of the information
required by Matter of Lawrence 29 N.Y.2d 206 and Von Moltke v.

Gilles, 332 U.S. 708. Further, Judge Herrick did not give the
pi^i^^iff O'Dy more information then was given in chapm^^n ^ which
the Court of Appeals has held to be insufficient. Further, under
CPL 180.10 Judge Herrick had no authority to have the plaintiff
waive his right to counsel before the grand jury as CPL §180.10(5)
clearly and explicitly states that a defendant who proceeds at
arraignment in the local court without counsel does not waive his
right to counsel in all future proceedings. Judge Herrick even
states on page three of the February 3, 1998 transcript "This
Court has now lost jurisdiction of this matter". Judge Herrick has
no authority concerning any matter before the grand jury and as
such had no authority to have defendant waive his right to counsel
and/or immunity before the grand jury.
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9 . The defendants are cer ta in ly aware of the law that
states that a defendant cannot waive his right to counsel and/or

ixnmunity before the girand jury without counsel being present or a
judicial inquiry being made on the record before a judge. The
district attorney's office has no authority to have a defendant
waive his right to counsel and/or immunity before the grand jury
without counsel being present or a judge holding a judicial
inquiry. Again, the plaintiff is not an attorney. The defendants
are now t ry ing to b lame the p la in t i f f fo r the i r ac t ions in

violating his constitutional right to counsel. See People v.
Cbapmhf 69 N.Y.2d 497, 516 N.y.S.2d 159 (1987); People v. Kirk,
713 N.y.S.2d 620, 2000 N.y. Slip Op. 08093 (N.Y.A.D. 4 Dept., Sep
29, 2000); People v. Bartok. 209 Add 530, 619 N.y.S.2d 626 (1994);
People V. Valvano, 131 A.D.2d 615, 516 N.y.S.2d 507 (2nd Dept.
1 9 8 7 ) .

I t should be mentioned again the plaint i ff never submitted

his waiver of immunity to the grand jury in order to testify as
required by GPL 190.50(5) (b) and as such is entitled to
t ransac t iona l immun i ty.

10. It was the defendants responsibility to make counsel
available to the plaintiff or to have the judge who impaneled the
grand jury to question the plaintiff and to inform the plaintiff
of his rights as required by case law such as Matter of Lawrence

S , 2 9 N . y . 2 d 2 0 6 a n d Vo n M o l t k i i l l e s . 3 3 2 U . S . 7 0 8 i n o r d e r
for him to waive his right to counsel and immunity. The case law
states that a defendant cannot waive his right to counsel and/or

immunity before the grand jury without counsel being present or a
judicial inquiry being made on the record before a judge. The
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di.S'krj.C't attorn©y's offic© hcis no au'thori.'ty to hav© a defendant
waive his right to counsel and/or immunity before the grand jury
without counsel being present or a judge holding a judicial
inquiry. Again, the plaintiff is not an attorney. See People v,
Phapman, 69 N.Y.2d 497, 516 N.y.S.2d 159 (1987); People v. Kirk,
713 N.Y.S.2d 620, 2000 N.Y. Slip Op. 08093 (N.Y.A.D. 4 Dept., Sep
29, 2000); People v. Bartok. 209 Add 530, 619 N.Y.S.2d 626 (1994);
people V. Valvano, 131 A.D.2d 615, 516 N.Y.S.2d 507 (2nd Dept.
1 9 8 7 ) .

11. The plaintiff never knowingly and intelligently waived
his right to counsel when he was arraigned on January 26, 1998, on
February 3, 1998 or when he appeared before the grand jury on
April 28, 1998. The plaintiff was never informed of the
information required by law. See, CPL 180.10; Matter of Lawrence
S, 29 N.Y.2d 206 and Von Moltke v. Gillea. 332 U.S. 708 and was
never informed of the advantages and disadvantages of self-
representation as required by law. How could the plaintiff know he
had waived his right to counsel without this information and the
fact that a judge never informed him he had waived his right to
counsel at any stage of the criminal proceeding, it is settled
that where the assistance of counsel is a constitutional

requisite, the right to be furnished counsel does not depend on a
r e q u e s t .

Criminal Procedure Law 190.52 which codifies a defendant's

right to be represented by counsel throughout the grand jury
proceedings. That statute requires that the Superior Court that
impaneled the grand jury advise the defendant of such right and to
appoint him or her counsel if the defendant cannot afford one.
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Here, the Supreme Court Judge that impaneled the grand jury was
never consulted or made a part of the proceeding so as to advise
plaintiff of his right to counsel and to make a seirious inquiry of
him as to the dangers and pitfalls of self-representation, which
would have prevented him from acting in the manner in which he
d i d .

Furthermore, GPL Section 190.45(3) provides that "Any waiver
obtained, subscribed or swern to in violation of the provision, of
t h i s s u b d i v i s i o n i s i n v a l i d a n d i n e f f e c t i v e . "

A con^arison of the three leading questions asked of the

plaintiff in the grand jury by the Assistant District Attorney in
this case (who was obviously anxious to get on with cross-
examrning the plaintiff) [see Exhibit 3 of Compla1nt, Transcript

on-April 28, 1996; with the searching colloquy by
the judge in People v. Chapman^ 69 N.Y.2d 497, at 499-500 (1987),
reveals that obviously plaintiff did not knowingly and
intelligently waive his right to counsel before signing the waiver
of immunity. The court's inquiry in Chapman, which the Court of
Appeals found was "Clearly inadequate", is far more detailed than
the three leading questions asked of the plaintiff. Moreover, in

the defendant was questioned about his waiver of counsel
prior to going into the grand jury room by the justice presiding
over the grand jury, a neutral judicial atmosphere. In contrast,
the three cursory questions asked of the plaintiff were asked
after the plaintiff was already inside the grand jury room and had
already been sworn by the foreman of the grand jury [see Exhibit
3], and it was already a foregone conclusion that the plaintiff
was testifying; this was obviously assumed by the Assistant
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District Attorney, and the unrepresented plaintiff was obviously
under pressure to go ahead without counsel. This waiver of the

right to counsel is obviously inadequate, and under the Chapman
case the plaintiff received immunity for the acts alleged in the
indictment: "our conclusion that defendant's waiver of immunity
was ineffective because it was obtained in violation of his State
constitutional right to counsel compels the further conclusion
that the indictment against him should have been dismissed with

prejudice." People v. Chapman, supra, 69 N.Y.2d at 503-504.
The Court of Appeals has made it clear that the requirements

of CPL 190.40(2)(a) must be complied with according to its terms
and that so-called substantial con^liance is not good enough.

/ the plaintiff never submitted his alleged waiver of
immunity to the grand jury in order to waive his right to immunity
as required by CPL §190.50(5)(b). Mr Horn allowed the plaintiff to
proceed without submitting the alleged waiver of immunity.

12. This statement is false. Plaintiff never requested to
waive his right to counsel and never stated he was waiving his
right to counsel before a judge. The plaintiff has not refused any
counsel offered by a judge all the plaintiff did was state a

"preference" in not wanting the Albany County Public Defenders
Office at which tine the plaintiff was not given any other
alternative. How to proceed was the court's responsibility and not
the plaintiff's. Further, the court never informed the plaintiff
of his rights as required by law and previously documented herein.

13. The complaint should not be dismissed as the plaintiff
has a meritorious con^laint based upon the fact that the

defendants deprived the plaintiff of his constitutional right to
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due prcKsess and equal protection of the law when they continued
the prosecution of the plaintiff after he appeared before the
grand jury on April 28, 1998 where he did not sign a valid waiver
of immunity and never submitted the alleged waiver of immunity to
the grand jury as required by CPL §190.50(5)(b). The prosecutors
were then deprived of any authority to prosecute the plaintiff as
he testified with immunity.

14. The plaintiff stands by his allegations.
15. The plaintiff has never denied that he sprayed the court

of appeals. The plaintiff has taken the position that the criminal
mischief statute is unconstitutional as written and as applied to
him in that the statute fails to define the word "damage" a major
element of the offense. There is a difference between admitting to
a crime and admitting to an act.

16. The plaintiff stands by his allegations. Certainly, the
defendant Greenberg cannot deny that Mr Neidl was his assistant
and upon information and belief was his chief assistant. Further,
Mr Neidl approached the plaintiff about him representing him in
the criminal proceeding. The plaintiff did not seek out Mr Neidl.

17. Admits paragraph except the defendants failed to state
that the Notice of Claim was prematurely filed as Mr Neidl was
representing him at the time of the filing of the Notice of Claim.
As such, it could have been dismissed as not being properly filed.

18. The defendant filed a Notice of Claim informing the
County of his intention to file suit as required by statute. This
was not a law suit, it has no bearing on this case.

19. The plaintiff denies paragraph 19. There is no

requirement under federal law that the plaintiff has to file a
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notice of claim pursuant to General Municipal Law §50 for a 1983
action. The claims have not been previously litigated in a civil
action. The plaintiff's conviction is currently on appeal. The
transcripts certainly support the plaintiff's position that there
was no counsel present before the grand jury when the defendants

allegedly had him waive his right to counsel and/or immunity
without counsel being present or a judge doing a judicial inquiry.
The law is also clear that a defendant cannot waive his right to
counsel and/or immunity before the grand jury without counsel
being present or a judge doing a judicial inquiry. The law is also
clear that a Grand Jury waiver of immunity, obtained in violation
of defendant's right to counsel, was therefore ineffective and
conferred transactional immunity upon defendant and cannot
thereafter be prosecuted for any matter on which responsive
testimony has ^en jgiyen. Further, the plaintiff is entitled to
transactional immunity as he never submitted his alleged waiver of
immunity to the grand jury as required by CPL §190.50(5)(b).

20. The plaintiff stands by his allegations. They have
violated the plaintiff's constitutional rights in the current
crrminal court proceeding and during the criminal proceeding in
1995 in that the defendants knew the charges and the prosecutors
in format ion conta ined fa lse s ta tement o f fac t .

21. The defendant has no intention of including the Albany
County Attorney or Mr Roche in this complaint. This would be an
issue for damages in that the county's representatives were made
aware of the acts complained of herein and nothing was done.

22. Judge Herrick made no judicial inquiry as documented by
the transcripts of January 26, 1998 and February 3, 1998 let alone
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a searching inquiry. Certainly, Judge Herrick did not inform the
plaintiff of his rights pursuant to CPL 180.10 and Matter of
Ii§$QZeQCg_Sf 29 N.Y.2d 206 and Von Moltke v. Gillea, 332 U.S. 708.
Further, Judge Herrick never informed the plaintiff that he was
waiving his right to counsel or that he had waived his right to
counsel. The words "waiving right to counsel" do not appear in the
transcripts. The issue again is still, did the plaintiff have
counsel present or was there a judicial inquiry made when the
plaintiff appeared before the grand jury and allegedly signed a
waiver of immunity. The answer in no. It makes no difference as to
what was said or not said by the plaintiff. The district

attorney's^fic^e-had^no authority to have the plaintiff waive his
right to counsel and/or immunity before the grand jury without
counsel being present or a judicial inquiry being done. Further,
the defendant was not informed of the information required by
Matter of Lawrence S, 29 N.Y.2d 206 and Von Moltke v. Gillea by
the assistant district attorney in order for the plaintiff to
waive his right to counsel and/or immunity, that is if they had
the authority to do so, which they didn't.

23. Plaintiff stands by his allegation that Mr Neidl

approached the plaintiff and offered to represent him in the
cr imina l proceeding.

24. That the defendants in their attached Memorandum of Law
c o n t i n u e t o m i s l e a d t h i s C o u r t i n t h a t ;

a . T h e d e f e n d a n t s c l a i m t h a t t h e i s s u e o f

transactional immunity was decided in Albany County Court and
affirmed by the Appellate Division. This statement is false.
The appellate court has made no such determination and the
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decision and order of the County Court conpletely ignored the
law in that it claiined that the plaintiff waived his right to
counsel before the grand jury vdien he was eirraigned on
January 26, 1998. The county court also refused to address
the issue that the plaintiff never submitted his waiver of
immunity to the grand jury as required by statute, it should
be noted that they failed to provide the appellate court
ruling upon which they refer as it does not exist.

WHEREFORE, Plaintiff Charles E. Collins, xii, respectfully
prays for an order of this Court dismissing the defendants motion
to dismiss and for summary jud^nt in the United States District
Court Civil Action OO-CV-1349 on the grounds previously stated
herein and for such other and further relief as this Court may
deem just and proper.

Char les E . Co l l i ns^ I I I
P l a i n t i f f

Josoph B Rafter
Notary Public, State of New York
Qualified Irr Rerreselaer County

Reg. NO02RA6648963
Commission Expires 10-02-02

S w o r n t o b e f o r e m e t h i s
27th day of November, 2000.


