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O R D E R

I . B a c k g r o u n d .

The Clerk has sent to the undersigned a petition for a writ of habeas corpus

brought by Charles E. Collins, III ("petitioner" or "Collins") pursuant to 28 U.S.C. § 2254.

Collins is presently confined at the Camp Georgetown Correctional Facility and has

paid the statutory fee required to maintain the instant action.

In his habeas petition, Collins complains of a judgment rendered in the Albany

County Supreme Court wherein petitioner was convicted by a jury of second degree

criminal mischief. Peti t ioner claims that he was thereafter sentenced to a term of 1 1/3

to 4 years imprisonment. Docket no. 1 at 2.
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Petitioner states that he "only filed notice of appeal" of his conviction with the

Appellate Division, Third Department, but Collins does not indicate that a decision has

been rendered on such appeal. Docket no. 1 at 3. Petitioner also claims that he filed a

"Writ of Prohibition with order to show cause" with the Appellate Division, Third

Department, but that a decision on that application is "still pending." Id at 3-4.

I I . D i s c u s s i o n .

The federal habeas corpus statute "embodies the long-established principle that

a state prisoner seeking federal habeas review of his conviction ordinarily must first

exhaust available state remedies." Daye v. Attorney General of the State of New York,

696 F.2d 186, 190 (2d Cir. 1982) (en banc). The exhaustion doctrine provides that "a

habeas petitioner seeking to upset his state conviction on federal grounds must first

have given the state courts a fair opportunity to pass upon his federal claim." Id. at 191

(citations omitted). The concept that federal courts not exercise habeas review of a

state-court conviction unless the state courts have first had an opportunity to consider

and correct any violation of federal law "expresses respect for our dual judicial system

and concern for harmonious relations between the two adjudicatory institutions." Id.

The doctrine of exhaustion contemplates that the claim now being asserted by

way of a federal habeas corpus petition has been "fairly presented" to the state courts.

Id. "In order to have fairly presented his federal claim to the state courts the petitioner

must have informed the state court of both the factual and the legal premises of the

claim he asserts in federal court." Id. (citations omitted). "Specifically, he must have

set forth in state court all of the essential factual allegations asserted in his federal





Because the Court elects not to consider Collins' petition, the claims of which do

not appear to have been fully presented to the state court, the Court hereby dismisses

this action, without prejudice, unless Collins, within thirty (30) davs of the filing date of

this Order, files an amended petition which demonstrates that he has, in fact, fully

exhausted his state court remedies prior to filing of the instant petition. Such amended

petition shall clearly state the date(s) on which he filed his challenges to his sentence,

and the dates on which these challenges were denied. If petitioner fails to file such

amended petition within such time, this action shall be dismissed, without prejudice,

wi thout fu r ther o rder.

WHEREFORE, it is hereby

ORDERED, that for the reasons stated above, the action is dismissed, without

prejudice, unless Collins, within thirty (30) davs of the filing date of this Order, files an

amended petition which demonstrates that he has, in fact, exhausted his state court

remedies prior to filing of the Instant petition. Such amended petition shall clearly state

the date(s) on which the state courts denied all of petitioner's post-conviction

challenges to his conviction and sentence, and it is further

ORDERED, that should petitioner file an amended petition within thirty days, the

Clerk shall forward the file In this matter to the Court for further review, and it is further

ORDERED, that if petitioner fails to timely comply with the terms of this Order

exhaustion of the offending claim at the state level." Morris, 48 F.Supp.2d at 384 (quoting
Duarte, 947 F.Supp. at 150).
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within such time, this action shall be dismissed without further Order, without prejudice,

and it is further

ORDERED, that the Clerk serve a copy of this Order on petitioner by regular

mai l .

IT IS SO ORDERED.

D a t e d i M a y , 2 0 0 0
Syracuse, New York

H o n T ^
Chief United States District Judge
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