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APPELLANT LISKA'S REPLY BRIEF

Preliminary Statement

The Appellant, Peter J. Liska, submits this Reply Brief in 

support of his appeal from the Order of Dismissal dated August 11, 

1997 (A - 1) and from the Order of Disposition (Violation of 

Support Order) dated July 14, 1997 (A - 2) of which neither order 

has been entered and in opposition to the Brief on Behalf of the 

Petitioner-Respondent by Assistant County Attorney Van Crockett.  



ARGUMENTS

Point One

FAMILY COURT WAS REQUIRED TO TRANSFER VIOLATION
PETITION TO THE SUPREME COURT

Mr Crockett states in his Brief:

. . . The Family Court needed only to look at its own 
orders to determine if Appellant was in contempt of Court. 
The issue of Appellant's willfulness is directed to his 
contempt of the Family Court's orders.

None of the Orders of Family Court state any reasons for the 

deviation from the Child Support Standards Act or that there even 

was a deviation. The Orders do not recite the mandatory language 

of Family Court Act § 413 1(g) and/or (h) and subsequent case law 

has ruled such as being grounds for a revision of the support 

requirements in accordance with the Child Support Standards Act.

As Judge McGill's Orders are invalid and not enforceable as 

they deviate from the Child Support Standards Act and no reason(s) 

are given for the deviation, the orders are void on their face and 

therefore, can not be considered a "lawful order" of the court. 

Family Court Act § 454 requires a finding of a willful 

violation of a "lawful order" of the court in order to impose any 

punishment. In order to take any action against a party there must 

be a "lawful order" of the court.

Family Court Act § 454 states:

§ 454. Powers of the court on violation of a support 
order

1. If a respondent is brought before the court for 
failure to obey any lawful order of support and if, after 
hearing, the court is satisfied by competent proof that the 
respondent has failed to obey any such order, the court may 
use any or all of the powers conferred upon it by this part.  
The court has the power to use any or all enforcement powers 
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in every proceeding brought for violation of a court order 
under this part regardless of the relief requested in the 
petition.

Reusch v. Reusch, 113 Misc.2d 489, 449 N.Y.S.2d 422

. . . Sec.  454 of the Family Court Act authorizes Family 
Court to act where there is a willful violation of any lawful 
order issued under Article 4 of the Family Court Act.

In the Matter of Re D, 58 Misc.2d 1093, 296 N.Y.S.2d 825 (Fam 
Ct. 1968)

In connection with the above mentioned sections, the 
question arises as to what constitutes 'a lawful order'.  
Black's Law Dictionary, Fourth Edition at page 1032  defines 
the word lawful as follows:

'Legal; Warranted or authorized by the law; having the 
qualifications prescribed by law; not contrary to nor 
forbidden by the law.  * * *'  (Emphasis supplied).

(See also Black's Law Dictionary Fifth Edition page 797 
and Sixth Edition page 885)

The Orders of Judge McGill do not comply with the law, 

therefore, the amount ordered is not authorized by the law, does 

not have the qualifications as prescribed by the law and is 

contrary to the Child Support Standards Act and as it does not 

state the reasons for the deviations, it is forbidden by the 

statute. 

Korn v. Gulotta, 186 A.D.2d 196, 587 N.Y.S.2d 906 (2nd Dept. 
1992)

Contrary to Korn's contention, we find that the Supreme 
Court did not improvidently exercise its discretion by 
denying his motion to hold the respondents in  contempt (see, 
Educational Reading Aids Corp. v. Young, 175 A.D.2d 152, 572 
N.Y.S.2d 39).   It is settled law that, in order to find that 
contempt has occurred in a given case, it must initially be 
determined that "a lawful order of the court, clearly 
expressing an unequivocal mandate,  was in effect" (Matter of 
McCormick v. Axelrod, 59 N.Y.2d 574, 583, 466 N.Y.S.2d 279, 
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453 N.E.2d 508, amended, 60 N.Y.2d 652, 467 N.Y.S.2d 571, 454 
N.E.2d 1314; see also, Matter of Department of Envtl.  
Protection v. Department of Envtl.  Conservation of the State 
of N.Y., 70 N.Y.2d 233, 519 N.Y.S.2d 539,).  

Munz v. Munz, 661 N.Y.S.2d 882 (N.Y.A.D. 3 Dept. 1997)

[1] We affirm.  "In order to find that a civil contempt 
has occurred, it must be determined that the party charged 
with contempt had knowledge of and disobeyed a lawful order 
of the court which '[e]xpressed an unequivocal mandate' " 

Haber v. Haber, 225 A.D.2d 664, 639 N.Y.S.2d 476 (2d Dept 
1996)

In order to sustain a finding of contempt based on an 
alleged violation of a court order, it is necessary to 
establish that a lawful order of the court clearly expressing 
an unequivocal mandate was in effect (see, Guerriere v. 
Guerriere, 188 A.D.2d 583, 584, 591 N.Y.S.2d 475;  see also, 
Frandsen v. Frandsen, 190 A.D.2d 975, 976, 594 N.Y.S.2d 87). 

Village of St. Johnsville v. Triumpho, 220 A.D.2d 847, 632 

N.Y.S.2d 263 (3rd Dept. 1995)

"[A]n order of a court must be obeyed, no matter how 
erroneous it may be, so long as the court is possessed of 
jurisdiction  and its order is not void on its face" (City 
School Dist. of City of Schenectady v. Schenectady Fedn. of 
Teachers, 49 A.D.2d 395, 397, 375 N.Y.S.2d 179, lv. denied 38 
N.Y.2d 707, 820, 382 N.Y.S.2d 1026, 345 N.E.2d 603, appeal 
dismissed 38 N.Y.2d 820, 826, 382 N.Y.S.2d 1033, 345 N.E.2d 
607;  see, Sprecher v. Port Washington Union Free School 
Dist., 166 A.D.2d 700, 701, 561 N.Y.S.2d 284). 

Bickwid v. Deutsch, 229 A.D.2d 533, 645 N.Y.S.2d 539 (2nd 

dept. 1996)

.  .  .  An order of the court must be obeyed even if 
erroneously made, so long as the court had jurisdiction,  and 
the order was not void on its face . . .

People v. Forman, 145 Misc.2d 115, 546 N.Y.S.2d 755

Violation of this provision of the Temporary Order of 
Protection cannot support a charge of criminal contempt. As a 
rule, the order of a court, no matter how erroneous, must be 
obeyed unless the issuing court lacks jurisdiction  or the 
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order is void on its face.  Ketchum v. Edwards, 153 N.Y. 534, 
539, 47 N.E. 918 (1897);

An order may be erroneous, irregular or improvidently issued 
and still be lawful. In this proceeding the order is not lawful as 
it does not comply with the Child Support Standards Act and as 
such is not enforceable and therefore, is void on its face.

Phillips v. Phillips, 666 N.Y.S.2d 656 (2nd Dept. 1997)

Since both the original order of child support and the 
stipulation upon which it was based violated the Child 
Support Standards Act (hereinafter the CSSA) in that they 
failed to include provisions stating that the parties had 
been apprised of their rights under the CSSA, the amount that 
would have been awarded under the CSSA, and the reason for 
deviating from the CSSA amount, the original child support 
order was invalid and not enforceable (see, Matter of Bill v. 
Bill, 214 A.D.2d 84, 631 N.Y.S.2d 699;  Vernon v. Vernon, --- 
A.D.2d ----, 656 N.Y.S.2d 634;  see also, Scheinkman, 1992 
Supp.Prac. Commentaries, McKinney's Cons.Laws of N.Y., Book 
14, Domestic Relations Law C240:27, 1997 Supp.Pamph., at 374)

Sullivan v. Sullivan, 662 N.Y.S.2d 548  (2nd Dept. 1997)

However, when, as here, the circumstances warrant 
modification of child support, the Child Support Standards 
Act must be applied to determine the level of child support 
and any deviation therefrom must be explained (see, Domestic 
Relations Law § 240[1-b][b], and [c], Matter of Dinkins v. 
Mabry, 194 A.D.2d 787, 789, 599 N.Y.S.2d 620;  Matter of 
Alice C. v. Bernard G.C., 193 A.D.2d 97, 110-111, 602 
N.Y.S.2d 623;  Scheinkman, New York Law of Domestic Relations 
§ 25.18, at 429).  This was not done in the instant case.

Sheridan v. Sheridan, 174 Misc.2d 249, 663 N.Y.S.2d 797   

(N.Y.Sup. 1997)

. . . Any court order or judgment which deviates from the 
basic child support obligation shall set forth the reasons 
for such deviation.

Garguiolo v. Topp, 184 A.D.2d 1027, 584 N.Y.S.2d 691 (4th 

Dept. 1992)

Supreme Court did not comply with the Child Support 
Standards Act in rendering its award.   The court did not 
deduct the parties' contributions to FICA from their income.   
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Moreover, the court improperly reduced the basic child 
support obligation by the amount of the child's earnings;  
the statute does not provide for such a reduction.   The 
court may, however, vary the amount of the non-custodial 
parent's pro rata share of the basic child support obligation 
if it finds the statutory amount to be "unjust or 
inappropriate" (Domestic Relations Law § 240[1-b][f].  The 
court may take into consideration the child's earnings when 
making that determination (Domestic Relations Law § 240[1-
b][f].  However, if it chooses that alternative, the court 
must set forth in a written order "the factors it considered 
and the reasons for the level of support and such written 
order may not be waived by either party or counsel" (Domestic 
Relations Law § 240[1-b][g].  The court's decision here fails 
to comply with that statutory mandate.   Consequently, the 
matter must be remitted to Supreme Court for further 
findings.Sievers v. Estelle, 211 A.D.2d 173, 626 N.Y.S.2d 592 
(3rd Dept. 1995):

. . . The requirement that the agreement so provide 
cannot be waived by either party (Family Ct. Act § 413[1][h] 
and, therefore,  petitioner's failure to raise the defect is 
irrelevant.

. . . the parties' agreement is insufficient to justify 
deviation from the basic child support obligation (see, 
Family Ct. Act § 413[1][h].  The orders must, therefore, be 
reversed and the matter remitted to Family Court to determine 
the amount respondent must pay in child support pursuant to 
the provisions of the CSSA.

As the Appellant was not informed and the court orders made 

no mention of the Appellant being entitled to child support for 

the child residing with him, the court orders are null and void. 

As such, they are not enforceable.
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Point Two

THE FAMILY COURT VIOLATION PETITION
DID NOT COMPLY WITH FAMILY COURT ACT SECTION 453
AND THE THEREFORE THE FAMILY HAD NO JURISDICTION

TO SENTENCE THE APPELLANT TO JAIL

The Violation Petition dated March 26, 1997 (R - 11-12 and 

attached) states:

4. Respondent has willfully failed to obey the prior 
order of this Court in that since that . . .

Family Court Act § 453 states:

§ 453. Petition; violation of court order.

Proceedings under this part shall be originated by the 
filing of a petition containing an allegation that the 
respondent has failed to obey a lawful order of this court.

Mesick v. Mesick, 71 A.D.2d 737, 419 N.Y.S.2d 264 (3rd Sept. 

1979)

The dispositive issue is whether the Family Court 
acquired jurisdiction to issue an order of commitment where a 
petition required by section 453 of the Family Court Act was 
not filed.  Section 453 provides that a compliance proceeding 
"shall be originated by the filing of a petition containing 
an allegation that the respondent has failed to obey a lawful 
order of (the Family Court)".  Examination of the record in 
the case before us discloses that such a petition has not 
been filed.  Furthermore, the court's finding that 
appellant's obligation to support is an "order" enforceable 
by the Family Court is untenable, since the record reveals 
that an order of support has never been issued either by the 
Supreme Court or the Family Court.  In Matter of Rensselaer 
County Dept. of Social Servs. v. Cossart (38 A.D.2d 635, 636, 
327 N.Y.S.2d 117, 118), this court held that the Family Court 
has no jurisdiction to entertain a support proceeding where a 
petition required by section 423 of the Family Court Act was 
not filed.

There was no petition filed in the court containing the 

allegation that the Appellant failed to obey a "lawful order" of 

the Family Court. Therefore, the Family Court was without 
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jurisdiction to commit the appellant to jail.

If a court cannot obtain jurisdiction without certain 

conditions, consent to waive conditions, where they are not 

present, will not give court jurisdiction. Cooper v. Davis, 231 

A.D. 527, 248 N.Y.S. 227 (3rd Dept. 1931).

Subject matter jurisdiction cannot be conferred upon a court 

by consent of the parties. Matter of Hyatt Legal Services, 97 

A.D.2d 983, 468 N.Y.S.2d 778 (4th Dept. 1983); Haskell v. Haskell, 

82 A.D.2d 919, 440 N.Y.S.2d 684 (2nd Dept. 1981). 

Taylor v. State, 160 Misc.2d 120, 608 N.Y.S.2d 371 (1994)

 .  .  .  Subject matter jurisdiction is a rigid concept, and 
in the absence of such jurisdiction, a court lacks authority 
to consider a case. The Court of Appeals has explained that 
"before [an] action can be maintained, in any court of this 
state, there must * * * be jurisdiction of the subject matter 
of the action. Jurisdiction of the action cannot be conferred 
upon the court by any consent or stipulation of the parties. 
The objection to the jurisdiction in such case may be taken 
at any stage of the action, and the court may, ex mero motu, 
at any time, when its attention is called to the facts, 
refuse to proceed further and dismiss the action." (Robinson 
v. Oceanic Steam Navig. Co., 112 N.Y. 315, 324; accord, 
Matter of Baltimore Mail S.S. Co. v. Fawcetu, 269 N.Y. 379, 
388 . . .)

Point Three

THE FAMILY COURT SHOULD NOT HAVE
DISMISSED THE APPELLANT'S CROSS

PETITION FOR SUPPORT

Mr Crockett states:

The Family Court properly accepted the premise that the 
1992 judgment of divorce set all issues of child support as 
between the parties. The custodial arrangement and the child 
support obligations were set therein.  . .

Whether or not the Family Court Orders accepted the premise 
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that the 1992 judgment of divorce set all issues of child support 

as between the parties, is not any issue. The issue is, did the 

Family Court orders, which were based in part upon the Supreme 

Court judgment of divorce, comply with the Child Support Standards 

Act and the requirements of the law. The answer is no. Mr Crockett 

has not even stated that the Family Court Orders and the Supreme 

Court Orders complied with the law. Therefore, the appellant was 

sentenced to jail and committed for sixty days to the Clinton 

County Jail for allegedly violating a court order that did not 

comply with the law. 

Point Four

THE SUBSEQUENT DECISIONS OF THE SUPREME
COURT HAVE RENSERED AS MOOT THE ISSUES

RAISED BY APPELLANT

The Decision rendered by the Supreme Court only affects the 

Supreme Court Judgment of Divorce. It is does not render the 

issues raised by the appellant moot as to the validity of the 

Family Court Orders. As the Family Court Orders are invalid and 

not enforceable as they did not comply with the Child Support 

Standards Act as doecumented in the Appellant's Brief and Reply 

Brief. Further, the Respondent in this matter has not provided any 

contradictory evidence that the Family Court Orders complied with 

the law. As such, the Family Court orders should be vacated 

pursuant to CPLR § 2221.

CONCLUSIONS

1. The Family Court was required to transfer the violation 
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proceeding to the Supreme Court pursuant to Article VI, Section 

19(e) of the New York State Constitution.

2. The Judgment of Divorce as it relates to support and the 

Family Court Orders were not enforceable as they did not comply 

with Domestic Relations Law § 240 or Family Court Act § 413.

3. The Family Court was required to award the Appellant 

support for his son residing with him.

4. The Family Court Orders should be vacated.

Dated: March 24, 1999

Respectfully submitted

                             
Peter J. Liska
Appellant - Pro se
43 Hamilton Street - Apt. 211
Plattsburgh, New York 12901
(518) 562-0089
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