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J U R I S D I C T I O N A L S T A T E M E N T
PURSUANT TO SECTION 500.2

1. Title: Arlene Collins Carella v. Charles E. Collins, III

2. This appeal is taken from the Saratoga County Family Court.

3. The date of service of Notice of Appeal is September 29,1992 and filing of the

Notice of Appeal was on October 1,1992.

4. The Order was signed, dated and entered on September 24,1992 and service

was made upon Appellant by the United States Postal Service.

5. Attorney for Respondent is Nicholas D. Morsillo, 723 State Street, Schenectady,

New York 12307.

6. Attorney General Robert Abrams Office was involved in the proceeding as well

as Douglas Mills, appointed law guardian ad litem for Appellant's children and Michael

Catalfimo who was appointed as assigned counsel to Appellant and whose motion to be

relieved as Appellant's assigned counsel was granted.

7. This Court has jurisdiction to hear this appeal directly from the Family Court

pursuant to CPLR § 5601(b-2) as the only issues to be raised on appeal are the

constitutionality of state statutes. Appellant argues that Social Services Law Section

111(g) is unconstitutional and that the following Family Court Act Sections are also

unconstitutional in part or whole - 423,428,433,435,439,449,451, 461,466,467, and 652 -

as they violate either the New York State Constitution or the United States Constitution or

both. The documentation and arguments, concerning the Family Court Act §§ 423, 433,

435,439,449,451,461,466,467, and 652, were before Judge Austin when he rendered his

decision on September 24,1992. CPLR § 5601(b-2) states:

(b) Constitutional grounds. An appeal may be taken to the court of appeals as
of right:

2. from a judgment of a court of record of original instance which
finally determines an action where the only question involved on the
apî ^ is the validity of a statutory provision of the state or of the
United States under the constitution of the state or of the United States.

8. Appellant hereby requests that this appeal be considered for expedited
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resolution. Appellant has been charged with criminal contempt of court for failure to pay

support pursuant to a court order and there is currently an outstanding warrant for his

arrest. It is Appellant's position that: 1) the Family Court lacks subject matter

jurisdiction over the issues of custody, visitation and support pursuant to the New York

State Constitution Article 6, Section 13, supporting State statutes and case law that

specifically deprives Judge Austin of jurisdiction 2) that Judge Austin is rel3dng upon

unconstitutional State statutes for his subject matter jurisdiction over the issues before

him including the contempt of court charge agsdsnt Appellant and his authority to issue

the warrant for Appellant's arrest 3) that Appellant has been and is again to be tried and

sentenced for contempt of court in a closed courtroom, pursuant to state statute, in

violation of his Sixth Amendment right to a public trial 4) that Appellant has been and is

being denied his Sixth Amendment right to a jury trial, pursuant to state statute, as the

potentiEd maximum penalty that can be imposed upon him for violating the court order

exceeds six months in jail, or a $500.00 fine or both and therefore he is entitled to a juiy

trial under federal standards and 5) Appellant has not seen his children in five years

because of the Family Court orders that have been issued in violation of the State

Constitution, pursuant to state statutes, even though there has never been a petition filed

in any court to limit or deny him visitation with his children. Also, the constitutionality of

these statutes is of statewide importance.

FAMILY COURT ACT § 433 VIOLATES A
L I T I G A N T ' S C O N S T I T U T I O N A L R I G H T T O A

P U B L I C T R I A L I N A C R I M I N A L P R O C E E D I N G

That Family Court Act, Article 4, § 433 - Hearing

Upon the return of the summons or when a respondent is brought before
the court pursuant to a warrant, the court shall proceed to hear and
determine the case. The respondent shall be informed of the contents of the
petition, advised of his right to counsel, and shall be given opportunity to be
heard and to present witnesses. The court may exclude the public finom the
court in a proper case.
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The Sixth Amendment to the United States Constitution states in part:

In all criminal prosecutions, the accused shall ei\joy the right to a speedy and public
tr ial , . •

Family Court Act, Article 4, § 433 is unconstitutional as it allows the court to be

closed to the public in a "criminal proceeding" in violation of the Sixth Amendment to the

United States Constitution and applicable United States Supreme Court nilings.

Fuller V. Fuller. 31 A.D.2d 587, 295 N.Y.S. 14 (3rd Dept. 1968) and Hovtv. Pierce. 31

A.D.2d 582,295 N.Y.S. 15 (3rd Dept. 1968) both held that imprisonment of a father for

failure to make support pajrments directed by the court is for willful disobedience of the

court's mandate. Saratoga County is in the Third Department.

The United States Court of Appeals for the Second Circuit in both United States ex

Tftl. Oriffen v. Martin. 409 F.2d 1300,1302 (1969) and Brooke v. Family Court of State of

N.Y.. County of Broome. 420 F.2d 206 (1969) held that a father who has failed to pay

support pursuant to a court order is "sentenced to jail for contempt, not debt".

The Order to Show Causes that were issued against Mr Collins state:

(a) holding respondent in contempt of court for his failiire to pay the support
required by court order;

The summonses that were issued against Mr Collins state:

. . .If, after the hearing, the judge finds that you willfully failed to obey the
order, you may be imprisoned for a term not to exceed six months for contempt
o f c o u r t

Family Court Act § 440(4) requires that any support order made by the family court

in any proceeding under article 4 of the Family Court Act shall state:

... a notice printed or typewritten in a size equal to at least eight point bold tjrpe
informing the resiwndent that a willful failure to obey the order may, after
court hearing, result in commitment to jail for a term not to exceed six months
for contempt of court

All of the Family Court decisions and orders concerning the issue of support have

been issued under Article 4 of the Family Court Act. Only Judge Ferradino's order of

October 28,1986 and Judge James' October 5,1987 order have this statement.
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Mr Collins faces "criminal" contempt as opposed to "civil" contempt charges. The

court in United States v. Rvlander. 714 F.2d 996, 1001 (1983) held:

[1] .. .The distinction between the two forms of contempt lies in the intended
effects of the coiirt's punishment. United States v. Asav. 614 F.2d 655, 659 (9th
Cir. 1980). Punishment for civil contempt is intended to be either coercive or
compensatory, whereas the purpose of criminal contempt punishment is
punit ive.

We explained the difference in United States v. Powers. 629 F.2d 619, 627 (9th
Cir. 1980):

... The term of pimishment for civil contempt cannot extend beyond the
trial proceedings since at the termination of the trial the contemnor's
actions can no longer be purged. Shillitani. supra, at 371, 86 S.Ct. at
1536.

Criminal contempt is established when there is a clear and definite
order of the court, the contemnor knows of the order, and the contemnor
willfully disobeys the order. * * * The penalty is punitive in nature. It
serves to vindicate the authority of the court and does not terminate
upon compliance with the court's order. The punishment is
u n c o n d i t i o n a l a n d fi x e d . . . .

That Family Court Act § 261. Legislative findings and purpose

Persons involved in certain family court proceedings may face the
infnngements of fundamental interests and rights, including the loss of a
child's society and the possibility of criminal charges, and therefore have a
constitution^ right to counsel in such proceedings. Counsel is often
indispensable to a practical realization of due process of law and may be
helpful to the court in making reasoned determinations of fact and proper
orders of disposition. The purpose of this part is to provide a means for
implementing the right to assigned counsel for indigent persons in
proceedings under this act.

In the Matter of a Proceeding for Support under Article 4 of the Family (Dourt Act.

lindaG.v. Theodore G. 1973,345 N.Y.S.2d 361 at 366:

... In this matter, it is; the resxx)ndent-husband clearly, at some stage of the
proceeding, is liable to a loss of his liberty. We respectfully believe that the dear
intent of ^e Appellate Division to ever widen the availability of counsel must
also be construed and/or effectuated as a mandate to lower Courts to extend the
most liberal construction, consistent with its written terms, to (County Law)
Article 18-B. Accordingly, although the statute by its terms (County Law
Section 722) is framed to encompass persons "accused of crime", S t̂ion 722-a,
defines a crime as felony, misdemeanor, or the breach of any law of thia
state . . . other than one that defines a 'traffic infraction', for which a
sentence for a term of imprisonment is authorized upon conviction thereof.
Under this definition, incarceration for violation of a siqiport order is not
excluded under the statute's only exclusionary clause, viz. that of a "traffic
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infraction". The only other inference must be that the statute is flexible enough
to be construed to include it. We believe, in the light of the Appellate Division's
clear mandate, that it intended to have the lower courts under its jurisdiction
implement this right to counsel, and that in the light of this clear directive,
this construction of the statute, though liberal, does not torture it out of its
context. The intent of the Appellate Division is to be implemented immediately.
Penal Law Art ic le 10 - Definit ions:

1. "Q£fense" means conduct for which a sentence to a term of imprisonment or
a fine is provided by any law of this state or by any law, local law or ordinance
of a political subdivision of this state, or by any order, rule or regulation of any
governmental instrumentality authorized by law to adopt the same.

4. "Misdemeanor" means an offense, other than a "traffic infraction," for
which a sentence to a term of imprisonment in excess of fifteen days may be
imposed, but for which a sentence to a term of imprisonment in excess of one
year cannot be imposed.

5. "Felony" means any ofTense for which a sentence to a term of imprisonment
in excess of one year may be imposed.

6. "Crime" means any misdemeanor or a felony.

As contempt of a court order for failure to pay support is punishable by six

months incarceration under Family Court Act § 454, it is therefore, classified as a

misdemeanor and is therefore, considered a "crime".

The legislature, state statute and case law and federal case law all consider

contempt of court for the violation of a support order to be a "criminal offense". As they

have determined that a litigant is entitled to counsel as he faces incarceration, he is

therefore, entitled to his other rights gusu'anteed under the Fifth, Sixth and Fourteenth

Amendment to the U.S. Constitution. Contempt of court, for failure to appear, is also a

criminal act for which Mr Collins faces imprisonment.

The United States Supreme Court has stated the rights of individuals charged with

the crime of criminal contempt.

InReOUver. (1948) 68 S.Ct. 499 at 507,508,510 held:

[8].. ., no court in this country has ever before held, so far as we can find,
that an acciised can be tried, convicted and sent to jail, when everybody else
is denied entrance to the court, except the judge and his attaches. And
without exception all courts have held that an accused is at the very least
entitled to have his friends, relatives and counsel present, no matter what
offense he has been charged.
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[15] Nor is there any reason suggested why "demoralization of the court's
authority" would have resiilted from giving the petitioner a reasonable
opportimity to appear and offer a defense in open court to a charge of peijury or
to the charge of contempt The right to be heard in open court before one is
condemned to too valuable to be whittled away under the guise of
"demoralization of the court's authority".

[16] It is "the law of the land" that no man's life, tiberty or property be
foifeited as a punishment until there has been a chai^ feirly made and
taarly tried in a public tribunaL See Chambers v. Florida. 309 U.S. 227,236,
237, 60 S.Ct. 472,477,84 L.Ed. 716. The petitioner was convicted without that
kind of t r ia l .

Argersinger v. Hamlin. 92 S.Ct. 2006 (1972) at 2008 holds:

[1] The Sixth amendment, which enimierated situations has been made
applicable to the states by reason of the Fourteenth Amendment (citations
omitted); and ^ B& Oliver...., 68 S.Ct. 499, ..., provides specified
standards for criminal prosecutions^*.

One is the requirement of a "public trial". In re Oliver, supra, held that the
right to a "public trial" was applicable to a state proceeding even though only
a 60 day sentence was involved...., 68 S.Ct., at 507.

... it was recently stated, "It is simply not arguable, nor has any court ever
held, that the trial of a petty offence may be held in secret,. . .

Judge Austin in his decision admits that Appellant is to be sentenced for

disobedience of the court's mandate, in other words, for contempt of court. Yet, he holds

Appellant is not entitled to a public trial. This violates the Sixth Amendment to the

United States Constitution and according to Argersinger v. Hamlin, he is the first judge

to hold that trials may be held in secret.

Mr Collins has been served numerous times with either a summons or an order to

show cause charging him with contempt of court for failure to pay support. All

summonses and order to show causes have been issued under docket No. F-60-85 with

hearings or trials being held on:

O r d e r t o S h o w Q V D a t e s o f h e a r i n g a n d / o r

1 . A p r i l 2 6 , 1 9 8 6 ( O T S C ) A p r i l 2 9 , 1 9 8 5 ; A p r i l 2 2 , 1 9 8 6 ;
Temporary order issued 5/7/85 May 16,1986; June 20,1986;
D e c i s i o n r e n d e r e d 3 / 5 / 8 7 J u n e 2 3 , 1 9 8 6 ; A u g u s t 11 , 1 9 8 6 ;
Order issued 3 /12/87 September 8 ,1986; October 3 ,1986.
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2. September 9,1986 (Vio-Pet)
Order issued October 28,1986

September 26,1986; October 28,1986.

3. January 12,1987 (Vio-Pet)

Decision and Order rendered 4/15/87

4. May 27,1987 (Summons)
November 11,1987 (Summons)
Findings of Fact issued 9/17/87
Decision and Order issued 1/26/87
September 8,1989

5. May9,1990(OTSC)
Still pending before Judge Austin

Februaiy 5,1987; April 7,1987;
April 8,1987.

June 18,1987; September 14,1987;
November 2,1987; January 7,1988
March 22,1989; August 8,1989

May 25,1990; July 30,1990;
September 13,1991

The Saratoga County Support Collection Unit (SCSCU) has also filed several

support violation petitions on behalf of Ms Carella and summonses have been issued

charging Mr Collins with contempt of a court order. These petitions were heard in

reference to the above hearing and/or trial dates.

1. December 18,1987

2. May 18,1988

3. October 18,1988

4. July 20,1989

5. January 10,1991

December 21,1987

May 23,1988

November 7,1988

July 25,1989

January 22,1991 (Still pending
before Judge Austin)

At all of the above hearings and/or trials Mr Collins was before the court for

contempt of court for failiu'e to obey a court order concerning support. All of these

hearings and/or trials were held in secret and Mr Collins was not allowed to have his

family or friends present during the proceedings.

Mr Collins has the right to a public trial and to have his parents, friends and the
r

public present as he has been charged with the "crime" of criminal contempt of court for

failure to pay support pursuant to court order.



8

FAMILY COURT ACT § 435 IS UNCONSTITUTIONAL
AS IT DEPRIVES A LITIGANT OF HIS RIGHT TO A
JURY TRIAL IN A FAMILY COURT PROCEEDING

FOR CONTEMPT OF A COURT ORDER AS THE
P O T E N T I A L M A X I M U M P E N A LT Y E X C E E D S S I X

MONTHS IN JAIL OR $500.00 FINE OR BOTH

Mr Collins, in his Reply and Cross-Motion dated May 16, 1990, to Judge James'

Order to Show Cause for criminal contempt of a Family Court Order for failure to pay

support dated May 9, 1990 demanded both a public trial and a jury trial. Mr Collins again

demanded both a public trial and a jury trial in his June 5,1990 Amended Answer to

Judge James' Order to Show Cause. The demands for a public trial and a jury trial were

before the court when Mr Collins was brought before the court to enter his plea on May

25,1990 before Judge Austin.

State criminal defendant has constitutional right under Fourteenth Amendment to

trial by jury in all cases which, if tried in federal court, would fall within Sixth

Amendment's protections. Eii iina. 831 F.2d 530.

line of demarcation between serious and petty offenses for purposes of Sixth

Amendment right to a jury trial should be drawn in accordance with statute

denominating as a petty offense any misdemeanor where penalty does not exceed six

months imprisonment or a fine not exceeding $500.00 or both. United States v. Hamdc

5 5 2 F. 2 d 2 7 6 .

Inasmuch as possible punishment for the offense exceeded that contained in

statutory definition of "petty ofiense," defendant was entitled to a jury trial. U.S. v.

:,630 F.2d 772(1980). also held that a $1,000.00 fine for a indigent

defendant is "unquestionably serious risk".

Judge Austin declared that Mr Collins was an indigent litigant and was entitled to

"appointment of counsel for his defense".

United States v.ARBQ, 691 F.2d 862 (1982) held:

[1] The Supreme Court has accorded constitutional stature to the common-law



9

rule that "petty offenses may be tried without a jury. (Citations omitted). In
determining the line between "petty" and "serious" offenses for purposes of the
Sixth Amendment right to a jury trid, the Supreme Court has more recently
emphasized the twa-giiniiTn auUiorized penalty as an objective criterion of the
gravity of the otfense. Craner. supra, 652 F.2d at 24. "In deciding whether an
offense is 'petty/ we have sought objective criteria reflecting the seriousness
with which society regards the offense ... and we have found the most
relevant such criteria in the severity of the maximum authorized penally."
Baldwin Y. New York, * * 90 S.Ct. 1886,1887, * * ♦ (1970)» * *. Thus, the
Court has held that offenses carrying terms in excess of six months Emd fines
of more than $500.00 must be tried before a jury.. ..

United States v. Craner. 652 F.2d 23 (1980) held that litigant facing six months in jail

or a $500.00 fine, or both, plus payment of costs, was a "serious" one for which the Federal

Constitution guaranteed trial by juiy.

Girard v. Goins. 575 F.2d 160 (1978) held that defendant's were unlawfully denied

jury trial where penalties imposed ranged from fine of $10,000.00 and sentence of 40 days

to fine of $2,500.00 and no sentence.

814 F.2d 563 (1987) held that a $1,000.00 fine was a "serious"

offense entitled litigant to a jury trial.

piantQn V, City Qf Ngrth Las Vega?, Nev,, 109 S.Ct. 1289 (1989) held:

[2,3] Although we did not hold in Baldwin, that an offense carrying a
maximum prison term of six months or less automatically qualifies as a
"petty" offense, and decline to do so today, we do find it appropriate to
presume for purposes of the Sixth Amendment that society views such an
offense as "petty". A defendant is entitled to a jury trial in such
circumstances only if he can demonstrate that any additional statutory
penalties, viewed in conjunction with the maximum authorized period of
incarceration, are so severe that they clearly reflect a legislative
determination that the offense in question is a "serious" one. This standard,
albeit somewhat imprecise, should ensure the availability of a jury trial in
the rare situation where the legislature packs an offense it deems "serious"
with onerous penalties that nontheless "do not puncture the 6-month
i n c a r c e r a t i o n l i n e . "

In ordinary criminal prosecutions, severity of penalty authorized not penalty

actually imposed is relevant criterion in determining whether a particular offense can be

classified as "petty" for purposes of determining right to a jury trial. Frank v. U.S.. 89

S.a . 1503 .
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Maitav. Whitmore. 508 F.2d 143 (1974):

[1] First: The niles as to whether an ordinary criminal offense is "petty," thus
not requiring a juiy trial, or "serious." thus requiring a jury trial, also apply to
charges of criminal contempt. Codispoti v. Pennsylvania, supra, 418 S.S. at
513, 94 S.Ct. at 2692; Tavlor v. Haves, supra, 418 U.S. at 495, 94 S.Ct. at 2701.

[3] Third: "[J]udgment about the seriousness of the crime is normally heavily
influenced by the penalty authorized by the legislature. "Codispoti v.
Pennsvlvania. supra,. .., 94 S.Ct. at 2691. Indeed, if the penalty authorized by
the legislature exceeds six months, there is a right to a jury trial, even though
the judge could impose a sentence of six months or less. Baldwin v. New York.
1970,..., 90 S.Ct. 1886,..., and cases there cited.

United States v.Rvlander. 714 F.2d 966,1005 (1983):

[19-22] There is a sixth amendment right to a trial by jury in serious, but not
petty, criminal contempt cases. Bloom v. Illinois...., 88 S.Ct. 1477,1480,...,
(1968). Whether a criminal contempt is serious or petty is determined by the
severity of the penalty authorized. Frank v. United States...., 89 S.Ct. 1503,
1505,..., (1969). If the contempt is charged under a statute t^ authorizes ainaviTniiin penalty greater th^ $500.00 or six month's imprisonment, there is
a right to a jury trial regardless of the penalty actually imposed.
Hoffinan...., 95 S.Ct. 2178,2190-91,... (1975). ...

U.S.v.Pina. 844 F.2d 1,12-13 (1988):

It is apparent, therefore, that the Court has refused to make any exception to
the rule that the right to a jury trial attaches when, in any single proceeding, a
defendant is subject to total imprisonment of more than six months.

. . . On each occasion, "the salient fact remains that the contempts arose from
a single trial, were charged by a single judge, and were tried in a single
proceedingCodispoti. 418 U.S. at 517,94 S.CJt. at 2693 (emphasis supplied).
The Supreme Coiirt explicitly has refused to make any exception to the rule
that the ri^t to a jury trial attaches any time one is subject to imprisonment
in excess of six months in a single sentencing proceeding; we cannot create a
contrary nile of law.

Mr Collins currently faces six months in jail for contempt of a court order for

failure to pay support and imprisonment for failure to appear at trial on September 13,

1991. When Mr Collins appears in court for failure to appear at trial. Judge Austin has

the discretion to either try him then or to tiy the two contempts together. As documented

by his order, he has decided to try the two together as Mr Collins can post a bond in the

amoimt of $15,000.00 until the trial commences. Therefore, Mr (Collins faces the potential

of more than six months on the two charges.
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Family Court Act, Article 4, § 435 Procedure; adjournment; confidentiality of
requests

(a) Hearings are conducted by the court without a jury....

This violates the Sixth Amendment to the United States Constitution and applicable

United States Supreme Court and Federal Court of Appeals rulings.

Before the Family Court can deny a respondent a jury trial the court must first

determine what the potential maximum penalty is for the "crime" of contempt of court for

of failiu^ to pay support piu^uant to court order. Therefore, Family Court must look to

Family Court Act, Article 4, Sections 438 and 454 which state:

§438. Counsel fees.

(a) In any proceeding under this article, including proceedings for support of
a spouse and children, or for the support of children only, or at any hearing to
modify or enforce an order entered in that proceeding or a proceeding to modify
a decree of divorce, separation, or annulment, including an appeal imder
article eleven the court may allow counsel fees at any stage of the proceeding,
to the attorney representing the spouse, former spouse or person on behalf of
the ch i l d ren .

(b) In any proceeding for failure to obey any lawful order compelling payment
of support of a spouse or former spouse and children or of children only, the
court shall, upon the finding that such a failure was willful, order resiiondent
to pay counsel fees to the attorney representing the petitioner or person on
behalf of the children. Representation by an attorney representing the
petitioner pursuant to paragraph (b) of subdivision nine of section one hundred
eleven (b) of the social services law shall not preclude an award of counsel fees
to £in applicant which would otherwise be allowed under this section.

§ 454. Powers of the court on violation of a support order.

1. If a respondent is brought before the court for failure to obey any lawful
order of support and if, after hearing, the court is satisfied by competent proof
that respondent has failed to obey any such order, the court may use any or all
of the powers conferred upon it by this part. The court has the power to use any
or all enforcement powers in every proceeding brought for violation of a court
order under this part regardless of tiie relief requested in the petition.

2. Upon finding that a respondent has failed to comply with any lawful
order of support:

(a) the coiut shall enter a money judgment under section four
hundred sixty of this article; and

(b) the court may make an income deduction order for support
enforcement under section fifty-two hundred forty-two of the civil
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practice law and rules;

(c) the court may require the respondent to post an \mdertaking
under section four hundred seventy-one of tMs article.

Family Court Act, Article 4, § 471. Undertaking for support
and cash deposits.

The court may in its discretion require either a written
undertaking with sufficient sxirety approved by the court or
may require that cash be posted to secure compliance by the
respondent with the order for support for such period. Such
undertaking shall be fmr a definite period, not to exceed tlu^e
years, and &e required amount of the principal of such
undertaking shall not exceed the total payments for support
required for three years and shall be so stated in the oid^ for
support* • • •

(d) the court may make an order of sequestration under section four
hundred fifly-seven of this article.

3. Upon a finding by the court that a respondent has willfully failed to
obey any lawful order to support, the court shall order the respondent to
pay counsel fees to the attorney representing petitioner pursuant to
section four himdred thirty-eight of this act and may in addition to or in
Heu of any or all of the powers conferred in subdivision two of this section
or any other section of law;

(a) commit the respondent to jail for a term not to exceed six months.
Such commitment may be served upon certain specified days as the
court may direct, and the court may, at any time within the term of
such sentence, revoke such suspension and commit the respondent for
the remainder of the original sentence, or suspend the remainder of
such sentence. For the purposes of this subdivision, failure to pay
support, as ordered, shall constitute prima facia evidence of a willful
vi( t̂ion. Such commitment does not imevent the court firom
subsequently committing the respondent for failure thereafter to
comply with any such order.

(b) place respondent on probation under such conditions as the court
may determine and in accordance with the provisions of the criminal
procedure law; or

Family Court Act, Article 4, § 456 - Probation

(a) No person may be put on probation under this article
unless the court makes an order to that effect, either at the
time of the making of an order of support or imder section
four himdred fifiy-four. The period of probation may continue
so long as an order of support, order of protection or order of
visitation applies to such person.

4. The court shall not deny way request for relief pursuant to this
section unless the facts and circumstances constituting the reasons
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for i ts detenninat ion are set for th in a wr i t ten memorandum of
d e c i s i o n .

Under Family Court Act Section 454 Appellant's potential maximum penalty for

contempt of court for failure to pay support is:

1. under § 454(2-a) the court is required to issue a money judgement against Mr

Collins which would total $21,984.00 as of August 1992 as determined by the Saratoga

County Support Collection Unit.

2. under § 454(2-b) having his income attached by the court.

3. under § 454(2-c) based upon FCA § 471, Mr Collins would have to post a cash

dexx)sit in the amount of ($120.00/wk x 156 wks (3 years x 52 wk) = $18,720.00. Failure to

post a cash deposit or collateral in this amount could result in another six months in jail

for failure to comply with the court order.

4. under § 454(3) Appellant would have to pay his ex-wife's attorney fees for this

proceeding. He would calculate that her attorney has already spent at least 30 hours on

this proceeding at a rate of $100.00 per hour for a total of $3,000.00 plus he will have over

20 more hours if he is allowed to present witnesses and prove that there was fraud in the

obtaining of the Family Court orders and the fact that the judges lacked subject matter

jurisdiction pursuant to the State Constitution. Therefore, his total bill for her attorney

fees could very easily surpass $5,000.00. (Having to pay his ex-wife's attorney fees is part

of the punishment under this statute and, as such, he could face further incarceration of

smother six months in jail for failure to pay the attorney fees under the court order.) It

should be noted that when Judge Simone sentenced Mr Collins to jail in January 1988,

Mr Morsillo was claiming attorney fees in the amount of $12,000.00 as documented by his

"proposal" dated November 20, 1987. Also, when Mr Collins was first brought into the

Family Court on contempt of court charges by Judge Ferradino he faced six months in

jail and as documented in the Order to Show Cause Ms Carella's counsel had determined

a minimum of $2,000.00 in counsel fees.

5. under § 454(3-a) incarceration for six months plus more jail time if he is unable
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to pay his ex-wife's attorney fees and/or post an undertaking or post cash to guarantee

compUance. Also, if he violated probation after serving six months he would be facing

more jail time. Therefore, the potential jail sentence is for more than six months. This is

especially true since Mr Collins is an indigent defendant and would not be able to pay his

ex-wife's attorney fees or come up with the cash or other collateral that could be imposed

upon him.

6. under § 454(3-b) probation after he gets out of jail after serving his six months.

Under FCA § 456 • Probation, Mr Collins can be put on probation until his yoimgest child

reaches 21 years of age, the age that he is required to support him to under court order.

His son is now 12, which means Mr Collins can spend the next 9 years on probation.

Based upon the above, if Mr Collins is convicted of failure to pay support he faces six

months in jail with the possibility of more time based upon this conviction if he is was

unable to come up with the $43,000.00. The judge could order that he pay the money

within 30 days and failure to do so would result in more criminal charges against him

which would result in six more months of incarceration. Therefore, his potential

incarceration exceeds six months for this crime, plus probation plus having to come up

with over $43,000.00 which is regarded as part of the punishment and therefore, must be

part of the determination els to whether or not a litigant is entitled to a juiy trial. The

severity of the entire potential penalty for failure to pay support clearly reflects the

legislatures determination that failure to pay support is a "serious" offense and

therefore, would warrant a jury trial under federal standards. Richter v. Fnirhflnka, 903

F.2d 1202.

Mr Collins was also entitled to a jury trial at each of the previous trials where he

was charged with contempt of court for failure to pay support as the potential maximum

penalty that could have been imposed at those trials exceeded six months in jail or $500.00

fine or both. As documented by the first support violation petition dated April 17,1985 and

Order to Show Cause dated April 26, 1985 Mr Collins faced six months in jail, Tninimnm



15

of $2,000.00 for Ms Carella's attorney fees, a judgment in excess of $1,000.00 and a cash

bond or undertaking in the amount of $17,160.00.

United States Ex Rel. Griffen v. Martin. 409 F.2d 1300 at 1302 (2nd Cir. 1969) held:

[2] ... Griffen was sentenced to jail for contempt, not debt...

[3,4] Nor was Griffen's constitutional right to a jury trial violated. As stated in
the opinion of the district court, "[t]he Sixth Amendment's trial by jury
mandate has been made appHcable to the states through the Fouileenth
Amendment, but its application is limited to those cases 'which — would come
within the Sixth Amendment's guarantee.' Duncan v. Louisiana. ♦ * 88
S.Ct. 1444, * * * (1968). In federal coiuls, "any misdemeanor, the penalty for
which does not exceed imprisonment for a period of six months " is a "petty
offense". 18 U.S.C.. § 1. Cheff v. Schackenberg. * » *, 86 S.Ct. 1537, * * »(1966).
Under Section 454 (a) of the Family Court Act of New York, a respondent may
be sentenced for a "term not to exceed six months" for failure to obey an order
of the Family Court. Griffen does not, therefore, have a constitutionally
protected right to a jury trial.

Since this decision in 1969, Family Court Act § 454 has been modified several times

to increase the "severity" or "seriousness" of the penalty for contempt of court for failure

to pay support pursuant to court order. L. 1971 Ch. 1097, eff. Sept. 1,1971; L. 1977, Ch.

516, eff. July 1,1977; L. 1978, Ch. 456, efif. July 1,1978; L. 1980, Ch. 241, eflf. July 16,1980;

L. 1982, Ch. 654, eff. July 22,1982; L. 1983, Ch. 746, eff. Sept. 25,1983; L. 1986, Ch. 892, eff.

Aug. 2,1986. Therefore, due to the changes in this section of the Family Court Act since

this federal court ruling, that decision is longer applicable and this court should

consider whether § 435 of the Family Court Act violates the Sixth Amendment to the

United States Constitution as the potential punishment under Family Court Act § 454 is

in excess of six months incarceration or $500.00 fine or both and is therefore, no longer a

"petty" offense but a "serious" offense under federal standards.

Appellant has not questioned the constitutionality of FCA § 454 as stated in Judge

Austin's Decision and Order of September 24, 1992. Appellant relies upon § 454 to show

that his i)otential maximimi penalty exceeds six months in jail or a $500.00 fine or both

and he therefore entitled to a juiy trial and that FCA § 435 is unconstitutional.

U.S. V. Bencheck. 926 F.2d 1512 at 1518 (1991) held:



16

[2] ... For example, the state may not circumvent the right to a jury trial by
charging someone with a serious crime like murder, and then stipulate before
trial that, if convicted, the accused will receive no more than six months. Such
a tactic, if tried by the state, would run up against the poUcy that no single
offense "can be deemed 'petty' for purposes of right to trial by jury where
imprisonment for more than six months is authorized" by the legislature.
Baldwin. 399 U.S. at 69, 90 S.Ct. at 1888. Nor may the right to a jury trial be
denied when the state files charges for petty offenses that individually do not
cEirry a possibility of more than six months' incarceration, but carry "an
[actual] aggregate potential of greater than six months' imprisonment". Haar.
708 F.2d at 1553. Finally, the presimiption announced in Blanton. allows an
accused to successfully claim the right to a jury trial in that "rare situation"
where the offense or offenses are serious because of "onerous penalties that
nontheless 'do not puncture the 6-month incarceration Une'." ....

FAMILY COURT ACT SECTIONS 449 AND 451
VIOLATE THE EQUAL PROTECTION CLAUSE

O F B O T H T H E F O U R T E E N T H A M E N D M E N T
AND N.Y.S. CONSTITUTION ARTICLE 1 § 11
AND § 451 VIOLATES THE NEW YORK STATE

CONSTITUTION ARTICLE 6 § 13

Mr Collins being denied equal protection of the laws under Article 4, Sections 449

and 451 of the Family Court Act and as such they are unconstitutional. Judge James

September 8,1989 Decision and Order deprived him of over $14,000 because of these
sections of the Family Court Act. This is the Decision and Order upon which the

contempt of court for violation of support for which Appellant is currently being tried for

violating before Judge Austin.

§ 449. Effective date of order of support:

Any order of support made under this article shall be effective as of the date
of the filing of the petition therefor, and any retroactive amount of support
due shall paid in one sum or periodic simis, as the court shall direct, to
the petitioner, to the custodial parent or to third persons. Any amount of
temporaiy support which has been paid shall be taken into account in
calc^ating any amount of retroactive support due.
McKinney's laws of New York \mder § 449 states:

"Practice Commentary -. . . Prior to the enactment of this section, courts
had held that they had discretion in deciding whether to make an order of
support retroactive to the date of filing of the petition.
This section overrules such cases, and makes a retroactive order
mandatory.

Family Court Act, Article 4 § 451 Continuing jurisdiction states:
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Hie court continuing jiirisdiction over any support proceeding brou^t
under this article until its judgment is completely satisfied and may modify,
set aside or vacate any order issued in the course of the proceeding, provided,
however, that the mo^fication, set aside or vacatur shall not reduce or annul
arrears child support accrued prior to making sui application pursuant to
this section. The court, shall not reduce or annul any other arrears unless
the defaulting party shows good cause for failing to make application for
relief from the judgment or order directing payment prior to ̂ e accrual of
the arrears, in which case the facts and circumstances constituting such
good cause shall be set forth in a written memorandum of decision. A
modification may increase support payments nunc pro tunc as of the date of
initial application for support based on newly discovered evidence. Any
retroactive Eunount of support due shall be paid in one lump sum or periodic
sums, as the court directs, taking into account any amount of support which
has been paid. Upon an application to modify, set aside or vacate an order of
support, no hearing shall be required imless such application shall be
supported by affidavit and other evidentiary material sufficient to establish a
prima facia case for the relief requested.

McKinney's Laws of New York under § 451 states:

Practice Commentary - If a prior order of support is vacated or reduced,
there is no right to restitution or recoupment [Grossman v. Qstrow. 33
A.D.2d 1096,308 N.Y.S.2d 280 (1st Dept., 1970). Nevertheless, the court may
grant the respondent a credit in the amount of pajrments made under a
temporary or final order that is later retroactively reduced or vacated. [See,
e.g. Fitzgerald v. Fitzgerald. 50 A.D.2d 815, 376 N.Y.S.2d 192 (2nd Sept.,
1975).

First, Family Court cannot have continuing jurisdiction over its orders concerning
enforcement or modification of support orders as the New York State Constitution,

Article 6 § 13(c) specifically states that family comi; cannot enforce or modify judgments

or orders of support without a referral from the supreme court. The State Constitution

does not differentiate between family court orders and supreme court orders, therefore, it

must be concluded that family court cannot enforce or modify its own orders.

Second, this deprives the person paying support of equal protection of the law.
Under these sections if a person has imder paid during the period of time between the

filing of the petition to the time of the court decision, he is required to make up the
difference between what has been paid and what shoiild have been paid. On the other

hand, if he has over paid during this period of time he is not entitled to a credit or

recoupment of what he has over paid.
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Whether or not a judge has ample discretion to modify retroactive awards for imder

payments as well as over payment of support in the interest of justice, despite the

provisions of § 449 is not the question. The Question is • do §§ 449 and 451, as they are

written, treat each party equally as they relate to over payments and under payments.

The answer is no. Therefore, they are imconstitutional as they deny the person paying

support of equal protection of the law.

For the record, § 449 has been held to be constitutional but only as it relates to being

retroactive. Section 449 has not been held to be constitutional as it relates to how over

payments and under payments are handled. Sfifi, Matter of Roseanne R v. William R.. 119

Misc.2d 874 (Queens Coimty Family Court 1983) (discussing legislative jjntent behind §

449, and judicial discretion under the provision; rejecting due process and equal

protection challenge as it relates to being retroactive).

When Judge James rendered his September 8, 1989 Decision and Order he made it

retroactive back to December 2,1987 pursuant to FCA § 449. On March 5,1987 Hearing

Examiner Warner issued his decision ordering Appellant to pay $1,401.54 per month in

child support. He ordered that Mr Collins to pay the money in the following manner

instead of it all going directly to Ms Carella: $967.00 per month for the mortgage and

taxes to be paid directly to the bank, $150.00 per month to the utility company, and $66.00

per week or $283.80 to Ms Carella. Judge James continued this order in his April 15, 1987
Decision and Order and ordered Mr Collins to pay the $66.00 per week to the Saratoga

Coimty Support Collection Unit. The mortgage payment to the bank had been reduced to

$725.00 per month, therefore Mr Collins was now paying $1,158.00 per month. Under

Judge James Decision and Order of September 8,1989 Mr Collins was ordered to pay

$120.00 per week or $516.00 per month but he only got credit for the $66.00 per week he

paid to the Support Collection Unit thus placing him over $4,000 in arrears when he
should have had over a $14,000.00 credit. But under FCA §§ 449 and 451 Mr Collins is not
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entitled to a credit but if he had underpaid, he is required to make up the difference.

FAMILY COURT ACT ARTICLE 4 § 439
V I O L AT E S T H E C O M P O S I T I O N O F T H E
FA M I LY C O U R T A S D E F I N E D B Y T H E

STATE CONSTITUTION ARTICLE 6 § 13(a)

§ 439 Hearing Examiners

(a) ... Except as hereinafter provided, hearing examiners shall be empowered
to hear, determine and grant any relief within the powers of the court in any
proceeding under this article, article 5 and five-a of this act,...

Thus, the Hearing Examiner, a non-judicial employee of the Unified Court System,

is for all purposes a judge possessing all the powers of a Family Court Judge duly elected

pursuant to Article 6, § 13(a) of the Constitution in support proceedings, USDL

proceedings, proceedings involving enforcement or support orders by income executions,
and the fact-finding part of contempt proceedings.

Mr Collins* support obligation is based in part on a decision by Schenectady County

Hearing Examiner John J. Warner, Jr., entered on March 5, 1987 and Order entered
March 12, 1987 and Mr Warner recommend that Mr Collins be sentenced to jail for

contempt of court on September 17,1987. It is Appellant's position that Family Court Act,
Article 4, Section 439 of the Family Court Act is imconstitutional as it transfers the

powers vested in duly elected Supreme Court judges and Family Coxirt judges to non
judicial, non-elected employees of the Unified Court System by changing the composition
of the Family Court as defined by the New York State Constitution Article 6, Section 13(a)

without amending the State Constitution. The State Constitution does not authorize the

creation of the hearing examiner's office to determine support or violations of support.

The state constitution has specifically given that authority to the Supreme Court judges
and to the Family Court when referred to it by the Supreme Court. The men and women

of the State of New York have the right to have all their issues concerning support

decided by a judge who is elected by them or appointed as dictated by the state
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constitution. They have a corrolary right not to have such matters decided by a non

judicial employee of the Unified Court System chosen by the Chief Administrator, who is

himself api)ointed by the Chief Judge of the Court of Appeals. Also, Mr Collins is forced to

have a person who is not a judge determine whether or not he has committed a criminal

act for which he can be sentenced to jail and who can recommend a sentence that exceeds

six months in jail or $500.00 or both. In short, we have non-judicial employees of the

Unified Court System trying criminal cases.

Handa v. Handa. 103 A.D.2d 794 (1984) holds family court is a constitutional court.

The theory of the judiciary article of the constitution is to simplify the judicial system by

reducing the number of high courts and to embed those retained so throughly in the

fundamental law that they cannot be changed or abolished without amending the state

constitution. People v Luce. 204 NY 478 (1912), Koch v. Mavor. 152 NY 72 (1897).

N.Y.S. CONST., Article 6, Section 13 states:

§13. [Family court established; composition; election and appointment of judges;
jurisdiction]

a. The family court of the state of New York is hereby established. It shall consist of
at least one judge in each county outside the city of New York and such number of
additional judges for such coxmties as may be provided by law. Within the city of
New York it shafi consist of such number of judges may be provided.by law. The
judges of the family court within the city of New York shall be residents of such city
and shall be appointed by the mayor of the city of New York for terms of ten years.
The judges of the family court outside the city of New York shall be chosen by the
electors of the counties wherein they reside for terms of ten years.

The Appellate Coiut in Carella v. Collins. 144 AD.2d at 78 held that FCA § 439 was

Constitutional stating:

We find without merit respondent's contention that Family Court Act § 439
is unconstitutional insofar as it authorizes the transfer of Family Court's
powers from Constitutionally elected judges to non-judicial, non-elected
employees of the Unified Court System. N.Y. Constitution, Article VI, § 30
vests broad powers in the Legislature to make procedural rules for the
c o i u - t s .

The State Appellate Coiirt is fully aware that the composition and the jurisdiction

of the Family Court are not dependent on the procedures the court must follow, but the
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procedures of the court must conform to the composition and jurisdiction of the court.

Vesting jurisdiction in non-judicial employees to determine issues of support and
criminal contempt of court proceedings for failure to pay support pursuant to court

order that the State Constitution has specifically given to the Supreme Court and

Family Court judges upon referral from the Supreme Court is not a procedural act.

Using the reasoning of the Appellate Court, that a hearing examiner can hear and
determine criminal contempt of court proceedings, would mean that the Legislature

could pass a law requiring that all murder or arson or other criminal acts could be heard

before a hearing examiner or even better, why wouldn't they be able to replace the Judges

on the Court of Appeals with hearing examiners. All three courts are constitutional

courts and the State Constitution states the composition and jurisdiction of each court. If

the Legislature can change the comjwsition and jurisdiction of one constitutional court it
can change the composition and jurisdiction of all constitutional courts.

P O I N T F I V E

FAMILY COURT LACKS JURISDICTION
TO ENFORCE OR MODIFY COURT ORDERS

CONCERNING SUPPORT, CUSTODY AND/OR
VISITATION WITHOUT A REFERRAL
FROM THE STATE SUPREME COURT

The purpose of "Point Five" is to demonstrate that state courts have determined the

jurisdiction of the Family Court pursuant to the State Constitution and supporting state
statutes. This documentation supports Appellant's position that Family Court Act §§ 423,

461,466,467 and 652 violate the State Constitution.

The Family Court has never acquired jurisdiction over the issues of support,

custody or visitation and as such all decisions and orders of the Fsumly Court are null
and void and Judge Austin lacks jurisdiction to determine any of the issues before him as

the proceeding was not referred to him by the Supreme Court.
N.Y.S. Constitution Article 6, Section 1 creates the Family Court as part of the

Unified Court System of New York. Article 6, Section 13(a) establishes the Family Court oi
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the State of New York and Article 13(b), (c) and (d) states the jurisdiction.

N.Y.S. CONST., Article 6, Section 13 states:

§13. [Family court established; composition; election and appointment of judges;
jurisdiction]

(b) The family court shall have jurisdiction over the following classes of
actions and proceedings which shall be originated in such family court in
the manner provided by law: (1) the protection, treatment correction and
commitment of those minors who are in need of the exercise of the
authority of the court because of circumstances of neglect, delinquency or
dependency, as the legislature my determine; (2) the custody of minors
EXCfey r for custodv incidental to actioiis and proceedings for the marital
separation, divorce, annulment of marriage and dissolution of marriage;
(3) the adoption of persons; (4) the support of depend^mts EXCkkf for
support incident̂  to actions and proceedings in this state for marital
separation, divorce, annulment of marriage or dissolution of marriage; (5)
the establishment of paternity; (6) proceedings for conciHation of spouses;
(7) as may be provided by law: the guardianship of the i)erson of minors
and, in conformity with the provisions of section seven of the article, crimes
and offenses by or against minors or between spouses or between parent
and child or between members of the same family or household. Nothing in
this section shall be construed to abridge the authority or jurisdiction of
courts to appoint guardians in cases originating in those courts.

(c) The family court shall also have jurisdiction to determine, with the
same powers possessed by the supreme court, the following matters when
referred to the family court from the supreme court: habeus corpus
proceedings for the determination of the custody of minors; and in actions
and proceedings for marital separation, divorce, annulment of marriage
and dissolution of marriage, applications to fix temporary or permanent
support and custody applications to enforce jud^ents and orders of
support and of cust̂ y,iS: applications to modify judgments or orders of
support and of custody which may be granted only upon the showing to the
family court that there has been a subsequent change of circumstances and
that modification is required.

(d) The provisions of this section shall in no way limit or impair the
jurisdiction of the supreme court as set forth in section seven of this article.

The State Constitution is specific in stating that family court has no authority to

enforce or modify any judgment or court order concerning custody or support that has not

been referred to it by the supreme court. It must also be concluded that family court

cannot even enforce or modify its own judgments and orders as the State Constitution

refers to "court orders" and does not differentiate between family court orders and

supreme court orders.
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The following case law supports Appellant's position that the Family Court has

never acquired subject matter jurisdiction as there has never been a referral of the issues

of custody, visitation and/or support from the supreme court to the family court.

Greene v. Greene. 32 A.D.2d 523, 299 N.Y.S.2d 85 (1st Dept, 1969) held:

. . . The parties were divorced by decree in the New York Supreme Court June
13, 1967. That decree makes provisions for custody of the minor children and
for the father's (appellant herein) visitation rights.

[1] The Family Coiu*t has jurisdiction to determine custody of minors only
when such jurisdiction is referred to it by the Supreme Court. (New York State
Constitution, Article VI, § 13 subds. b(2) and c; Section 115, subd. (b) of the
Family Court Act.

[2] Concededly the Supreme Court did not refer the issue of visitation to the
Family Court. It is therefore clear that it did not have jurisdiction to change
the father's visitation rights. The proper and only forum to petition for such a
change, if warranted, is the supreme court.

Harrington v. Harrington. 60 A.D.2d 982,401 N.Y.S.2d 342 at 343 (1978):

Under section 447, subd. (a) of the Family Court Act, family court is granted
power to make an order of custody or visitation but only '*[i]n the absence of an
order or custody or visitation entered by the supreme comf*. The restriction of
the power to instances where there is no order of the supreme court compels
the conclusion that where there is an order of supreme court, family court
may not modify it in the absence of express permission.

In as much as family court lacked authority to entertain the proceeding to
modify the custody and visitation provisions of the divorce decree, the order is
reversed and the petition dismissed without prejudice to commencement of an
appropriate proceeding in the supreme court, llie provisions for child support
and counsel fees may not stand tecause both are predicated on the court
having jurisdiction to modify the custody and visitation provisions of the
decree.

Fleischman V. Fleischman. Supreme Court 1977, 399 N.Y.S.2d 873 held:

. . . Judge Meyer correctly held that the Family C!!oiut did not have jurisdiction
to modify the divorce decree.

This court disagrees with a holding of family Court Judge James B. Kane,
Erie County, made In Matter of Sturm v. Sturm. (71 Misc.2d 577, 578,336
N.Y.S.2d 660) wherein he states that "since May 24,1972 subdivision (a) of
section 447 [Family Coiirt Act] must be read in conjunction with subdivision (b)
ofsection651ofthefamily Covirt Act * * * [so that] [t]oday this court may
enter ta in these mat te rs w i thout a re fe r ra l . "

Section 447(a) provides, "In the absence of an order of custody or of visitation
entered by the supreme court, the [family] court may make an order of
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visitation * * Subdivision (b) thereof further buttresses the legislature
mandate limiting jurisdiction of the family court to only those cases where no
order or judgment of divorce had been entered by providing "Any order of the
family court under this section shall terminate when the supreme court
makes an order of custody or of visitation . . ." To date, section 447 of the
Family Couj:^ Act has not been amended or modified by the legislature and
may not be amended or modified by judicial fiat.

Section 651 of the family Court act was enacted to confer additional jurisdiction
on the family coiurt to hear and determine matters of custody and visitation but
only: "(a) When referred from the supreme court or county court to the family
court..." or, "(b) When initiated in the family court * * "Initiated", as
used in the context of the statute, can only mean and refer to a de novo
proceeding that is commenced in the family court to consider for the first time
the custody and visitation rights of the parents. (See, this court's decision in
Mandel v. Mandel. N.Y.L.J., 7/2/74, p. 13, col. 6 [not reported], affd. as mod. on
other matters 47 A.D.2d 544, 365 N.Y.S.2d 786, wherein this court enjoined the
pursuance of a family court proceeding relating to custody and visitation and
stated, "No concern was given to section 447 of the Family Court Act which
deprives the family Court of jurisdiction when a judgment or 'order of custody
or visitation [had been] entered by the Supreme Court. . .'") (See, also. Matter
of Donne v. Pace. 74 Misc.2d 127, 344 N.Y.S.2d 398 [Family Ct., Queens Co.].)

Rnmav. Bertoni. 83 A.D.2d 736, 442 N.Y.S.2d 202 (1981) held;

The order appealed fi-om modified custody and visitation rights which had
been established by a prior decree of Supreme Court divorcing the parties. That
decree did not specifically refer applications relative to custody and visitation
rights to the Family Court (Family Court Act, § 467). * * * The required
specificity was clearly lacking. (Matter of Jessev v. Evans. 70 A.D.2d 673,416
N.Y.S.2d 361; Harrington v. Harrington, 60 A.D.2d 982, 983, 401 N.Y.S.2d 342).
Accordingly, neither the modification nor the finding of contempt was
a u t h o r i z e d .

Jfissev v. Evans. 70 A.D.2d 673, 416 N.Y.S.2d 361 held:

[2] In the absence of an order of referral to the Family Court by the Supreme
Court of applications relative to custody, or visitation in a matrimonial action,
the Family Court does not have jurisdiction over custody or visitation
proceedings. (Family Court Act, §§ 115, 447, 651; Harrington v. Harrington. 60
A.D.2d 982,401 N.Y.S.2d 342; Matter of Bolatin v. Bolatin. 29 A.D.2d 534,285
N.Y.S.2d 625, affd. 22 N.Y.2d 794,292 N.Y.S.2d 897).

Bolatin v. Bolatin, 29 A.D.2d 534, 285 N.Y.S. 625, affd. 22 N.Y.2d 794,292 N.Y.S.2d

[1,2] The judgment of the Supreme Court, CJounty of Nassau, dated September
9,1963, provides for visitation rights. The sine qua non of jurisdiction relating
to visitation in the Family Court is the absence of an order of the Supreme
Court. (Sec. 447, Family Court Act.) In this record there does not appear to
have been any referral of an application relative to custody or visitation to the
Family Court pursuant to se. 467, Family Court Act. This proceeding, to the
extent it is concerned v^th visitation, is within the scope of the subject matter
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of the judgment of September 9,1963, of the Supreme Court. It is not a new
proceeding, primarily concerned with protection.

Matter of Bolatin. is clearly holding that where there is an order of visitation or

of custody from the Supreme Court, Family Court cannot modify it without express

permission from the Supreme Court. As the issues of custody and/or visitation have

never been referred to the Family Court by the Supreme Court, Family Court cannot

acquire jurisdiction over matters of support as documented in Matter of Harrington,

s u p r a .

T/^naatQv.LQCasto. 45 A.D.2d 712, 355 N.Y.S.2d 355 (1974)

[1] Where as here, an action for divorce was commenced in the Supreme
Court, the jurisdiction of the Family Court cannot thereafter be invoked to
award support, \mless the Supreme Court either referred the matter of
support to the Family Court or petitioner is likely to become a public charge.
(Family Court Act, § 464; Matter of Costa v. Costa. 247 App. Div. 192,193,286
N.Y.S. 585, 586; Messina v. Messina. 199 Misc. 695, 696,101 N.Y.S.2d 42,44).

[2] It is undisputed that the Supreme Court did not transfer the issue of
support to the Family Court and the record fails to reveal facts sufficient to
indicate that petitioner is likely to become a public charge. Accordingly, the
award of support is invalid, as the Family Court did not properly acquire
jurisdiction. In any event, the parties were no longer husband and wife on and
after Jxine 8,1973, when a judgment of divorce was entered in the Supreme
Court and even if the family Court had jurisdiction theretofore, such
jurisdiction would then have terminated.

It should be noted that Ms Carella has never claimed that she faced the

possibility of becoming a public charge and even if she had the court would still lack

jurisdiction pursuant to the State Constitution as there is no exception given by the
State Constitution in its requirement of a referral from the Supreme Court to the

Family Court.

That the Civil Practice Law & Rules § 2221 states:

§ 2221. Motion affecting prior order.

(a) A motion for leave to renew or to reargue a prior motion, for leave to appeal
from, or to stay, vacate or to modify an order shall be made, on notice to the
judge who signed the order, unless he is for any reason unable to hear it,
except that:

1. if order was made upon default such motion may be made, on
notice, to any judge of the court; and
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2. if the order was made without notice such motion may be made,
without notice, to the judge who signed it, or, on notice, to any other
judge of the court.

As Appellant had a Supreme Court order concerning support, custody and

visitation, Family Court should have transferred, pursuant to N.Y.S. Constitution

Article 6, Section 19(e), the issues of custody, visitation and support to the Supreme Court

judge who signed the order or to another judge of the Supreme Court if that judge was

not available. This section of the CPLR deprived the Family Court judges of jurisdiction to

modify Appellant's Supreme Court Divorce Decree.

FAMILY COURT ACT SECTIONS 423, 428,
433,453,461,466,467 AND 652 AND SOCIAL

SERVICES LAW § 111(g) VIOLATE THE
J U R I S D I C T I O N O F T H E F A M I LY C O U R T

AS DEFINED BY THE STATE CONSTITUTION

The following state statutes violate the jurisdiction of the Family Court as defined by

the New York State Constitution, Article 6, Section 13.

Judge Austin in his Decision and Order of September 24, 1992, the basis of this

appeal, holds that he has jurisdiction pursuant to Family Court Act §§ 453 and 428 which
is based upon the court having jurisdiction under Family Court Act 423 which Appellant

has argued is unconstitutional. It is therefore Appellant's position that Section 428 of the

Family Court Act is also unconstitutional as it is based upon an unconstitutional state

s t a t u t e .

283 N.Y.S.2d 404 (1967) held:

[2-4] The limitation imposed by the Constitution is related to support
incidental to New York matrimonial actions. Any act of the Legislature
which would impinge upon this constitutional directive, without providing
for a referral from the Supreme Court, would be clearly inconsistent with
t h e C o n s t i t u t i o n . . . .

United States v. State of California. 504 F.2d 750 (174) holds:

1) jurisdictional statutes are to be strictly construed and 2) exceptions to
the general provisions of a statute are also to be strictly construed.
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Rnv V. Rov. 109 A.D.2d 150, (1985) holds that family court is a court of limited

jurisdiction and has power to entertain only those applications which are specifically

enumerated in the s ta te const i tu t ion.

Handa v. Handa. 103 A.D.2d 794 (1984) holds family court is a constitutional cowrt.

The theoiy of the judiciary article of the constitution is to simpUfy the judicial system by

reducing the number of high courts and to embed those retained so throughly in the

fundamental law that they cannot be changed or abolished without amending the state

constitution. People v Luce. 204 NY 478 (1912), Koch v. Mavor. 152 NY 72 (1897).

S u h n o i n t O n e

Family Court Act, Article 4, § 423 Petition; prior demand not required.

Proceedings under this article are commenced by filing of a petition, which
may be made on information and belief The petitioner need not make a
demand upon the respondent for support as a condition precedent to filing of a
petition for support. Any such petition for the establishment, modification
and/or enforcement of a child support obligation for persons not in receipt of
aid to dependent children, which contains a request for child support
enforcement services completed in a manner as specified in section one
hundred eleven-g of the social services law, shall constitute an application for
such serv ices.

This is unconstitutional as it allows for enforcement and/or modification petitions

of support to be filed in family court which violates Article 6, Section 13(c) which

specifically states that family court cannot enforce or modify a judgment or court order

concerning support without a referral from the supreme court. Under § 423 no referral is

required which contradicts the State Constitution.

Family Court Act § 428 is unconstitutional as it reUes upon a petition being filed

under Family Court Act § 423 which violates the State Constitution.

§ 428. Issuance of warrant; certificate of warrant.

(a) The court may issue a warrant, directing that the respondent be arrested,
brought before the court, when a petition is presented to the court under
section four hundred twenty three and it appears that

(ii) the respondent has failed to obey the simimons, or
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Judge Austin was fully aware that Appellant to not appear in court as he was

charged with criminal contempt of court and the trial and sentencing were to be held in

secret and Appellant was being denied his Constitutional rights to a public trial and as

he faces more than six months in jail, or a $500.00 fine or both he was also being denied

his right to a jury trial. Therefore, § 428 allows the Family Court to issue a warrant for a

litigant's arrest because the litigant refuses to participate in a trial in which his

constitutional rights are being deliberately violated and over a matter that the State

Constitution specifically states that the Family Court cannot hear and determine.

S u h n o i n t T h r e e

Social Services Law Section 111(g) provides support services by the Department of

Social Services to person's not receiving aid to dependant children and in cases where the

court has ordered that support payments be made to the support collection unit of a social

services district. Appellant was ordered by Judge Ferradino's Order of October 28, 1986,

Judge L. Foster James' Decision and Order of April 15, 1987 and Judge L. Foster James'
Decision and Order of September 8,1989 to make part of his support payments to the

Saratoga County Support Collection Unit. The Saratoga County Support Collection Unit

has filed several contempt of court violation petitions against Mr Collins for failure to

make support payments to them and there is a contempt petition still pending before

Judge Austin filed by the Support Collection Unit on behalf of Ms Carella.
Under SSL § 111(g) the Department of Social Services, through the Support

Collection Unit, is authorized to bring contempt proceedings in Family Court under

Section 423 of the Family Coiui; Act. Section 111(g) authorizes the filing of enforcement of

support petitions in the Family Court by the Department of Social Services. This violates
the New York State Constitution, Article 6, Section 13(c) which specifically states that

Family Court cannot enforce a court order of support without a referral from the

Supreme Court. As Family Court lacks jurisdiction to enforce a court order of support

without a referral from the Supreme Court the Department of Social Services is therefore,
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required under the State Constitution to file a contempt of court for failure to pay support

pursuant to court order in the Supreme Court.

SubpftintFfflir

It has already been demonstrated that § 433(a) violates the Sixth Amendment to the

United States Constitution. Subdivision (b) violates the New York State Constitution.

Family Court Act, Article 4 § 433 Hearing

(b) If the initial return of a summons or warrant is before a judge of the court,
when support is an issue, the judge must make an immediate order, either
temporary or permanent with regard to gupport. If a temporary order is made,
the court shall refer the issue of support to a hearing examiner for final
determination pursuant to sections four hundred thirty-nine and four
hundred thirty-nine-a of this act. Procedures shall be established by the chief
administrator of the courts which shall provide for the disposition of all
support matters or a referral to a hearing examiner prior to the conclusion or
a respondent's first appearance before the court. Such procedures shall
provide for a referral of support issues by appropriate clerical staff of the
family court at any time after a petition has been presented to the court.

First, when a litigant is brought before the court for contempt of court for failure to

pay child support under this section, the court is required to make a court order for

support thereby changing what ever the current order is. This violates Article 6 § 13(c)
which states that a change in support may be granted only upon the showing that there

hag been a subsequent change of circumstances and that modification is required.

Second, this section requires that a petition for contempt of court for a violation of

support is to be determined by a hearing examiner, a non-judicial employee of the

Unified Court System, and that a family coiirt judge has no authority to enforce a court

order of support rather referred from the supreme court or not. This would also deprive

Judge Austin of jurisdiction.

When Appellant was originally brought before Judge Austin for violation of

support, Judge Austin did not issue an order of support as required under this section

nor did he transfer the proceeding to a hearing examiner also required under this

section. As Judge Austin was required to transfer this proceeding to a hearing
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examiner, he had no authority to continue with the case and issue a warrant for

Appellant's arrest and an order suspending his visitation rights. Therefore, this violates

the Article 6, Section 13(a) and (c) of the State Constitution.

Third, this deprives a person of due process as a non-judicial employee is to hold a

trial to determine whether or not a litigant has violated a court order and is to be sent to

jail for a criminal act.

Family Court Act, Article 4 § 453 Petition; violation of court order:

Proceedings under this part shall be originated by the filing of a petition
containing an allegation that the respondent has failed to obey a lawful order
of this court.

Mf^sickv.Mesick. 419 N.Y.S.2d 264, 71 A.D.2d 737:

The dispositive issue is whether the Family Court acquired jurisdiction to
issue an order of commitment where a petition required by section 453 of
the Family Court Act was not filed. Section 453 provides ̂ at a compliance
proceeding "shall be originated by filing of a petition containing an
l̂egation that the respondent has failed to otey a lawful order of [the

Family Court]".

Section 453 is unconstitutional as it violates Article 6, Section 13(c) of the State

Constitution which specifically states that family court cannot enforce a "court order"

concerning support without a referral from the supreme court. As the State Constitution

does not differentiate between family court orders and supreme court orders, it must be

concluded that family court cannot enforce their own court orders. This allows the

family court to enforce a "court order" without a referral from the supreme court.

Family Court Act, Article 4, § 461 Duty to support child after separation agreement,
separation, or termination of marriage.

(a) A separation agreement, a decree of separation, and a final decree or
judgment terminating a marriage relationship does not eliminate ordin^sh either parent's duty to support a child of the marriage under this
section four hundred thirteen of this article. In the absence of an order of
the supreme court or of another court of competent jurisdiction requiring
support of the child, the family court may entertain a petition and make an
order for its support.
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(b) If an order of the supreme court or of another court of competent
jurisdiction requires support of the child, the family court may

(i) entertain an application to enforce the order requiring support; or
(ii) entertain an application to modify such an order on the ground
that changed circumstances requires such modification, uidess the
order of the supreme court provides that the supreme court retains
exclusive jurisdiction to enforce or modify the order.

(c) In an action for divorce, separation or annulment in the supreme
court, the supreme court on its own motion or on motion of one of the
parties may refer an application for temporary or permanent support or
both of a child of the marriage to the family court. If the supreme court
so refers the application, the family court shall have jurisdiction to
determine the application with the same powers possessed by the
supreme court and the family court's disposition of the application
shall be an order of the family court appealable only imder article
eleven of this act.

Only subdivision (c) of this section conforms to the jurisdiction of the family court as

defined by the State Constitution. Subdivision (a) is unconstitutional as it violates Article

6, Section 13(b-4) of the State Constitution. Section 13(b-4) specifically states that family

court has no jurisdiction over issues of support that are "incidental to actions and

proceedings in this state for marital separation, divorce, annulment of marriage or

dissolution of marriage". Subdivision (b) violates Article 6, § 13(c) of the State Constitution

which specifically states that family court cannot enforce or modify a judgment or order

concerning support without a referral from the supreme court.

Family Court Act, Article 4, § 466 Effect of granting of support in action for
divorce, separation or annulment.

(a) The supreme court may provide in an order or decree granting
temporary or permanent support or maintenance in an action for divorce,
separation or annulment that only the family court may entertain an
application to enforce or, upon showing to the family court that there has
been a subsequent change of circumstance and that modification is
required, to modify such order or decree. If the supreme court so provides,
the family court shall entertain such an application and any disposition by
the family court of the application is an order of the family court appealable
only under article eleven of this act.

(b) The supreme court may provide in an order or decree granting
alimony, maintenance or support in an action for divorce, separation or
annulment that the order or decree may be enforced or modified only in the
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supreme court. If the supreme court so provides, the family court may not
entertain an application to enforce or modify an order or decree of the
supreme court involving the parties to the action.

(c) If the supreme court enters an order or decree granting alimony,
maintenance or support in an action for divorce, separation or annulment
and if the supreme court does not exercise the authority given under
subdivision (a) or (b) oif this section; or if a court of competent jurisdiction
not of the state of New York shall enter an order or decree granting
alimony, maintenance or support in any such action, the family court may

(i) entertain an application to enforce the order or decree granting
alimony or maintenance, or

(ii) entertain an application to modify the order or decree granting
alimony or maintenance on the ground that there has been a
subsequent change of circumstances and that modification is
required.

Not only does this violate the state constitution but it has changed the jurisdiction

even more. This statute is holding that the supreme court must specifically retain

jurisdiction to prevent the family court from acquiring jurisdiction. The State

Constitution is clear - the supreme court must refer the matter to the family court in

order for it to have jurisdiction. As it violates the state constitution it is unconstitutional.

Subdivision (b) conforms to the jurisdiction of the Family Court but is not necessary as the

Supreme Court retains jurisdiction over its orders imtil they are referred to the Family

Court pursuant to the State Constitution. Subdivision (a) covdd be possibly

unconstitutional as it allows the Supreme Court to transfer future enforcement of a

Supreme Court order to the Family Court, thereby divesting itself of future jurisdiction

and/or giving family court exclusive jurisdiction over future enforcements and

modifications without the Supreme Court knowing what issues are being raised and

therefore, not all issues being raised might not be able to be heard in Family Court.

Even though the Supreme Court could constitutionally transfer an action to another

court with concurrent jurisdiction, it could not divest itself of jurisdiction and grant

exclusive jurisdiction to the Family Court in violation of the New York State Constitution.

Green V.Green, 50 A.D.2d 235, 377 N.Y.S.2d 675 (1975).

The New York State Court of Appeals has held Family Court Act § 466(c) to be
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constitutioiial as it was intended to apply only to foreign divorce decrees. Nowhere in

Section 466(c) does the statute refer to a foreign divorce decree. The family court judges

have been holding that they have jurisdiction to enforce New York State divorce decrees

under this section. Section 466(c) does not differentiate between New York State divorce

decrees and foreign divorce decrees. Therefore, this section must be declared

unconstitutionaJ as it relates to New York State Divorce decrees as it violates Article 6, §

13(c) of the State Constitution.

In support that Sections 461 and 466 of the Family Coiirt Act are inconsistent with

the jurisdiction pursuant to the State Constitution Appellant would add the following

case law in support of his position:

Bums V. Bums. 278 N.Y.S.2d 669 at 672 held that Family Court Act Sections 461 and

466 were inconsistent with the state const i tut ion:

.. . The legislature, recognizing the problem, sought to aid children by
enacting sections 461 and former wives by the amendment to sec. 466 of the
Family Court Act; the object being to consolidate family problems of support in
one court so that a former wife or former wife on behalf of a child could petition
to enforce the provisions of a New York order or decree when the supreme
court had not retained exclusive jurisdiction and in the case of a foreign decree
to enforce or modify it upon the ground of changed conditions. However
laudable the purpose of tHs legislation may be, the provisions of the Family
Court Act must be v(dthin the fiamework of the constitution. In People v. Allen.
301 N.Y. 287, 290, 93 N.E.2d 850,852, the court said:

"It is axiomatic that the Legislature in performing its lawful law
making function may not e^arge upon or abridge the Constitution."

The jurisdiction of the Family Court is set forth in Art. 6 section 13 of the
constitution. It provides:. . .

[2, 3] Since the family court is of limited jurisdiction its powers must be set
forth in the constitution and its jurisdiction is thus limited. * * * The
constitution indicates that Uie intention was that the Family Court could only
act under subdivision (c) upon matters referred finom the supreme court ...

:, 281 N.Y.S.2d 165,171 agreed with supra, as to

the enforcement of New York State decrees by the Family Court but disagreed with Biuns

as to foreign decrees:

. . . The legislatiu>e, recognizing the problem, sought to aid children by
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enacting section 461 and former wives by the amendment to sec. 466 of the
Family Court Act; the object being to consolidate family problems of support in
one court so that a former wife or former wife on behalf of a child could petition
to enforce the provisions of a New York order or decree when the supreme
court had not retained exclusive jurisdiction and in the case of a foreign decree
to enforce or modify it upon the ground of changed conditions" (italics added)
Up to this point, the rational in Bums is completely valid....

In Matter of Seitz v. Drogheo. 21 N.Y.2d 181 (1967) held:

1. The Legislature had the authority under article VI (§ 7, subd. c) of the State
Constitution to confer upon the Family Court the powers contained in
subdivision (c) of section 466 of the Family Court Act to entertain a request to
enforce or modify the provisions of a foreign matrimonial decree.

2. Section 7 of article VI of the Constitution reads as follows: "a. The supreme
court shall have general original jurisdiction in law and equity * ♦ ♦ c. If the
legislature shall create new classes of actions and proceedings, the supreme
court shall have jurisdiction over such classes of actions and proceedings, but
the legislature may provide that another court or other courts shall have
jurisdiction and that actions and proceedings of such classes may be originated
in any such other court or courts." The right to commence a proceeding to
enforce or modify the provisions of a foreign divorce decree in the courts of this
State constitutes a new class of action or proceeding. The "new classes of
actions and proceedings" are those which the Supreme Court would be without
jurisdiction to entertain -- actions and proceedings which were unknown at
common law. Prior to the enactment of section 466, the courts of this State were
without jxirisdiction to entertain a request to enforce or modify provisions of a
foreign matrimonial decree imless the decree was entered on grounds which
were recognized in this State. Subdivision (c) of section 466 of the Family Court
Act empowered the Family Court to entertain applications to enforce or modify
the alimony and support provisions of foreign decrees irrespective of the
grounds upon which the decrees were granted. Since the right to commence
such proceeding was not recognized at common law and could not, therefore,
have been exercised prior to the amendment of section 466, it should be viewed
as a new class of proceeding.

The Court of Appeals has determined that § 466(c) is applicable only to foreign

divorce decrees and therefore, the Court of Appeals should hold that § 466(c) is

imconstitutional as it relates to the enforcement of New York State divorce decrees.

FCA § 467 Referral by supreme coxirt of applications to fix custody in action
for divorce, separation or annulment.

(a) In an action for divorce, separation or annulment, the supreme court
may refer to the family court the determination of applications to fix
temporary or permanent custody or visitation, applications to enforce
judgments and orders of custody or visitation, and applications to modify
judgments and orders or custody which modification may be granted ordy
upon a showing to the family court that there has been a subsequent
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change of circumstances and that modification is required.

(b) In the event no such referral has been made and unless the supreme
court provides in the order or judgment awarding custody or visitation in
an action for divorce, separation or annulment, that it may be enforced or
modified only in the supreme court, the family court may

(i) determine an application to enforce the order or judgment
awarding custody or visitation, or

(ii) determine an application to modify the order or judgment
awarding custody or visitation upon showing that there has been a
subsequent change of circumstances and modification is required.

(c) In any determination of an application pursuant to this section, the family
court shall have jurisdiction to determine the applications with the same
powers possessed by the supreme court and the family court's disposition of
any such application is an order of the family court appealable only under
article eleven of this act.

The State Constitution is specific in stating that family court cannot enforce or

modify a judgment or order concerning custody without a referral from the supreme

court. Therefore § 467(b) is unconstitutional. Section 467(a) conforms to the jurisdiction as

defined by the State Constitution.

FCA 652. Jurisdiction over applications to fix custody in matrimonial actions
on referral fi:om supreme court.

(a) When referred from the supreme court to the family court, the family
court has jurisdiction to determine, with the same powers possessed by the
supreme court, applications to fix temporary or permanent custody and
applications to modify judgments and orders of custody or visitation in
actions and proceedings for marital separation, divorce, annulment of
marriage and dissolution of marriage. Applications to modify judgments
and orders or custody which modification may be granted by the family
court under this section only upon a showing to the family court that ^ere
has been a subsequent change of circimistances and that modification is
required.

(b) In the event no such referral has been made and unless the supreme court
provides in the order or judgment awarding custody or visitation in an action
for divorce, separation or annulment, that it may be enforced or modified only
in the supreme court, the family court may

(i) determine an application to enforce the order or judgment
awarding custody or visitation, or

(ii) determine an application to modify the order or judgment
awarding custody or visitation upon showing that there has been a
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subsequent chsuige of circumstances and modification is reQuired.
(c) In any determination of an application pursuant to this section, the family
court shall have jurisdiction to determine the applications with the same
powers possessed by the supreme court and the family court s diŝ sition of
any such application is an order of the family court appealable only under
article eleven of this act.

Subdivision (a) conforms to the jurisdiction of the Family CJourt as defined by the
State Constitution, Article 6 § 13(c) while Subdivision (b) does not.

Memorandum by Senator H. Douglas Barclay concerning amending Family Court
Act §§ 652 and 467 by adding subdivisions (b) and (c) states:

AN ACT to amend the Family Court Act, in relation to applications to enforce
or modify custody and visitation orders and decrees of the supreme court in
c e r t a i n c a s e s .

I . S T T M M A R Y O F P R O V I S I O N S : . .
§§ 652 and 467 of the Family Court Act would be amended to vest jurisdiction inthe Family Court in those cases where a matrimonial decree or order
providing for custody and/or visitation is silent as to its enforcement or
m o d i fi c a t i o n .

The Legislature has no authority to change the jurisdiction of the family court as it
is a constitutional court. If the judgment, order or decree are silent as to its enforcement

or modification it simply means that the Supreme Court has not referred those issues to
the family court as required by the State Constitution and supporting state statutes and
case law. As the Legislature has no authority to vest jurisdiction in the Family Court,
these sections of the Family Court Act are unconstitutional.

WHEREFORE, Appellant prays that the New York State Court of Appeals will
determine the constitutionality of the all the State statutes raised in this jurisdictional

s t a t e m e n t .
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I, Charles E. Collins, III, certify and affirm that on the 3rd day of October, 1992, the
original Jurisdictional Statement with Appendix and two (2) copies of each, dated October
3,1992, by Charles E. CoUins, III were mailed to the Clerk of the New York State Court of
Appeals, and true copies thereof were mailed to all counsel, the Attorney General and to
the Solicitor General at the addresses listed below.

Duly Affirmed: Clearwater, Florida
October 3,1992
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