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P O I N T O N E

S U P R E M E C O U R T S H O U L D H AV E
D I S M I S S E D C O M P L A I N T

Mr Morsillo in his complaint is suing in part because Mr Collins has not provided

Ms Carella with suitable alternative housing. Mr Morsillo and/or Ms Carella have never

made a demand that Mr Collins provide such housing. Mr Morsillo is also attempting to

sue Mr Collins and his parents for violating and failure to comply with a court order that

Judge James knew he lacked both subject matter and personal jurisdiction to render, has

been overturned by the this Court's Decision of January 26,1989 and is no longer

mandated by Judge James supix)rt Decision and Order of September 8, 1989. This is

supported by Judge Plimiadore's Decision of December 11, 1989. Mr Morsillo and Judge

Keniry are tr}dng to hold Mr Collins and his parents liable for a decision that no longer

exists and is therefore, null and void.

Mr Morsillo has incorrectly stated the jurisdiction of the Family Court as defined by

the State Constitution Article 6, § 13(b) and (c). He states:

New York State Family Court has the authority to address matters of custody of
minors and support of defendants either before an action for "marital
separation, divorce, annulment. . . [or] dissolution", or after such action has
been resolved by the Supreme Court. N.Y. Const. Art. 6, Section 13(b). It may
also be referred such matters by Supreme Court. M- Section 13(c).

As documented in Mr Collins' Brief on pages 8 & 9 the Appellate Courts have

consistently held that where there is a supreme court order concerning support the

jurisdiction of the family court cannot thereafter be invoked unless the matter is referred

to the family court by the supreme court. There was no such referral in this case.

Mr Morsillo states on page 11 "All courts, including Family Court, must have the

power inherent in enforcing its orders."

N.Y. Const. Art. 6, § 13(c) specifically states that Family Court cannot enforce or

modify any court order for support unless it is referred to the family court by the supreme

court. Judge James was enforcing a supreme court order and not a family court order.
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Therefore, he was not enforcing a family court order and there is nothing inherent in the

family court to enforce a court order of the supreme court. Section 13(c) requires a

referral from the supreme court which differs from Mr Morsillo's statement that support

issue may be referred to the family court by the supreme court.

Mr Morsillo goes on to state that Mr Collins first invoked the Family Court's

jurisdiction in February 1985. It was Mr Collins' "so-called" attorney who invoked the

Family Court's jurisdiction and Judge James proceeded with the case knowing he lacked

jurisdiction pursuant to the State Constitution Art. 6, § 13(b) and (c), state statutes and

supporting case law all documented in Mr Collins' brief. It was Mr Collins' attorney who

drew up the papers and filed them.

Mr Morsillo has provided no documentation that Judge James had subject matter or

personal jurisdiction to render his April 22, 1986 decision and order which is the basis of

his complaint. There is no statute that would confer jurisdiction upon Judge James to

determine possession of non-marital property or marital property for that fact.

Mr Morsillo argues that Mr Collins should have appealed Judge James' April 22,

1986 Decision and Order. Mr Morsillo, Judge James and Mr Collins' attorney concealed

from him the fact that Judge James had no authority to determine title or possession of

real property, marital or otherwise and the fact that the State Constitution specifically

deprived him of jurisdiction to render any decision or order concerning custody, visitation

or support without a referral from the supreme court.

Mr Morsillo has clearly argued that Judge James giving Ms Carella possession of

the property was part of his support obligation, and Judge James was enforcing a

supreme court order of support. After this decision and order was rendered the Appellate

court ruled that Mr Collins could not afford to pay what the Family Court had ordered

and that the Family Court could not rely upon his mothers assets for his support

obligation. Judge James then rendered a new supxx)rt order on September 8, 1989 which
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no longer required Mr Collins to provide housing to Ms Carella which Mr Morsillo

refuses to address.

Mr Morsillo states (Brief p. 4):

Mr Collins failed to make any support payments, as a result of which Ms
Carella was obligated to file a petition charging 1^ Collins with a violation of a
Family Court Order. Following extensive hearings, the Family Court found
that Mr Collins had willfully violated the support order and directed him to
serve a certain nimiber of weekends in the Saratoga County Jail. Mr Collins
appealed this decision to the Appellate Division, Third Department. The
Appellate Division remanded the matter back to family Court on the issue of
support, noting that the referral to the Schenectady County hearing examiner
was proper. Carella v. Collins. 144 A.D.2d 78 (3rd Dept. 1989).

Mr Morsillo fails to mention that the Appellate Court ruled (Appendix page 75, page

6 Decision of Appellate Court) that:

In the case at bar the record does not demonstrate a failure to make support
payments accompanied by an absence of any attempt to modify the order of
support, nor does it demonstrate the failure to use any part of respondent's
wages to make support payments while regularly employed so as to constitute
prima facia evidence of willfulness * * * Respondent made several partial
support payments and at the same time, made several attempts to have the
support modified. To deprive a litigant of liberty by commitment to prison, the
willful violation of a prior court order must be established by clear and
convincing evidence (dtes omitted). Such evidence is not presented here. The
oommitment of respondent is not warranted on this record.

The Appellate Coiirt also ruled "Family Court's emphasis on respondent's

alleged access to funds is not well founded in this record." and "However, the

mother's financial status cannot be said to be respondent's status". This clearly

demonstrates that the Family Court judges and Mr Morsillo have been relying on

Mr Collins' mother's assets in determining his support obligation which includes

her share of the house and the Appellate Court specifically ruled that they cannot

use Mrs. King's Eissets for Mr Collins' support obligation.

It should be noted that when Mr Collins was sentenced to jail by the family

court judge he was denied his right to public trial and a jury trial as gusiranteed

imder the S ix th Amendment to the U.S. Const i tu t ion.

Mr Collins shovdd be relieved of his obligation based upon CPLR 5015 as Judge
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James lacked jurisdiction to render his decision of April 22, 1986.

CPLR Section 5015: Relief from Judgment or Order.

On motion. The court which rendered a judgment or order may relieve a party from
it upon such terms as may be just, on motion of any interested person with such
notice as the court may direct, upon the ground of:

3. fraud, misrepresentation, or other misconduct of an adverse party; or

4. lack of jurisdiction to render the judgment or order;

P O I N T T W O

S U P R E M E C O U R T S H O U L D H AV E G R A N T E D O R D E R
OF PROTECTION PURSUANT TO CPLR 3103(a)

CPLR 3103 states:

(a)Prevention of abuse. The court may at nay time on its own initiative, or on a
motion of any party or witness, make a protective order den3ring, limiting,
conditioning or regidating the use of any disclosure device. Such order be
designed to prevent unreasonable annoyance, expense, embarrassment,
disadvantage, or other prejudice to any person or the courts.

Mr Morsillo has not disputed the fact that Mr Collins was residing in Florida at the

time of the commencement of this proceeding and that he continues to reside in Florida.

This would be an unreasonable expense for him to travel to New York and back again to

Florida. Mr Morsillo can travel to Florida to question Mr Collins as he is the one suing

Mr Collins on behalf of Ms Carella. Interrogatories would serve his purpose just as well.

Mr Morsillo states that Mr Collins' status as a fugitive from justice is not a ground

for such relief as this is voluntary on his part. [A-10, A-99]. As documented in both his

Motion for a Protective Order [A-97] and in his Brief to this Court Mr Collins has clearly

argued that Judge Austin lacked subject matter jurisdiction to issue the warrant for his

arrest and which has not been denied by Mr Morsillo. This Deposition to take oral

examination is intended solely to bring Mr Collins back to New York to be sentenced to

jail in a secret trial in violation of his constitutional rights under the Sixth Amendment to

the United States Constitution and applicable U.S. Supreme Court rulings. By forcing
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him to appear for oral examination in New York State would put him at a disadvantage

as he would not be able to protect his constitutional rights to a public trial, a jury trial and

a court of proper jurisdiction in the family court as he would be incarcerated.

Mr Collins is eJso at a disadvantage in the he his being forced to sacrifice his

constitutional rights. If he doesn't appear for the EBT he can be sanctioned by the

Supreme Court Judge and if he does appear he will be arrested on the warrant for his

arrest by Judge Austin because he refused to wave his rights to a public trial, a jury trial

and a court of proper jurisdiction.

These issues are currently under appeal in the Family Co\irt proceeding under

which the warrant has been issued for Mr Collins' arrest which violate his Sixth

Amendment r ights .

That Family Court Act, Article 4, § 433 - Hearing

Upon the return of the summons or when a respondent is brought before
the court pursuant to a warrant, the court shall proceed to hear and
determine the case. The respondent shall be informed of the contents of the
petition, advised of his right to counsel, and shall be given opportunity to be
heard and to present witnesses. The court may exclude the public from the
court in a proper case.

The Sixth Amendment to the United States Constitution states in part:

In all criminal prosecutions, the accused shall ei\joy the right to a speedy and public
t r i a l , . .

Fuller v. Fuller. 31 A.D.2d 587,295 N.Y.S. 14 (3rd Dept. 1968) and Hovt v. Pierce. 31

A.D.2d 582, 295 N.Y.S. 15 (3rd Dept. 1968) both held that imprisonment of a father for

failure to make support payments directed by the court is for willful disobedience of the

court's mandate. Saratoga County is in the Third Department.

The United States Court of Appeals for the Second Circuit in both United States

ex rel. GrifTen v. Martin. 409 F.2d 1300, 1302 (1969) and Prwke Y. Family Court of

State of N.y .- Cnuntv of Broome. 420 F.2d 206 (1969) held that a father who has failed

to pay support pursuant to a court order is "sentenced to jail for contempt, not debt".
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In the Matter of a Proceeding for Support under Article 4 of the Family Court Act.

Linda G.v. Theodore G. 1973, 345 N.Y.S.2d 361 at 366:

... In this matter, it is; the respondent-husband clearly, at some stage of the
proceeding, is liable to a loss of his liberty. We respectfully believe that the clear
intent of the Appellate Division to ever widen the availability of coimsel must
also be construed and/or effectuated as a mandate to lower Courts to extend the
most liberal construction, consistent with its written terms, to (County Law)
Article 18-B. Accordingly, although the statute by its terms (County Law
Section 722) is framed to encompass persons "accused of crime", Section 722-a,
defines a crime as felony, misdemeanor, or the breach of any law of this
state ... other than one that defines a 'traffic infraction', for which a
sentence for a term of imprisonment is authorized upon conviction thereof.
Under this definition, incarceration for violatioii of a support order is not
excluded under the statute's only exclusionary clause, viz. that of a "traffic
infraction". The only other inference must be that the statute is flexible enough
to be construed to include it. We believe, in the Ught of the Appellate Division's
clear mandate, that it intended to have the lower courts under its jurisdiction
implement this right to coimsel, and that in the light of this clear directive,
this construction of the statute, though Uberal, does not torture it out of its
context. The intent of the Appellate Division is to be implemented immediately.

Penal Law Art ic le 10 - Definit ions:

1. "Offense" means conduct for which a sentence to a term of imprisonment or
a fine is provided by any law of this state or by any law, local law or ordinanoe
of a political subdivision of this state, or by any order, rule or regulation of any
governmental instrumentality authorized by law to adopt the same.

4. "Misdemeanor" means an offense, other than a "traffic infraction," for
which a sentence to a term of imprisonment in excess of fifteen days may be
imposed, but for which a sentence to a term of imprisonment in excess of one
year cannot be imposed.

5. "Felony" means any offense for which a sentence to a term of imprisonment
in excess of one year may be imposed.

6. "Crime" means any misdemeanor or a felony.

As contempt of a court order for failure to pay support is pimishable by six months

incarceration under Family Court Act § 454, it is therefore, classified as a misdemeanor

and is therefore, considered a "crime".

The United States Supreme Court has stated the rights of individuals charged with

the crime of criminal contempt.

(1948) 68 S.Ct. 499 at 507,508,510 held:
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[8]..., no court in this coimtry has ever before held, so far as we can find,
that an accused can be tried, convicted and sent to jail, when everybody else
is denied entrance to the court, except the judge and his attaches. And
without exception all courts have held that an accused is at the very least
entitled to have his fnends, relatives and counsel present, no matter what
offense he has been charged.

[15] Nor is there any reason suggested why "demoralization of the court's
aut̂ Lority" would have resulted from giving the petitioner a reasonable
opportunity to appear and offer a defense in open court to a charge of peijury or
to the charge of contempt The right to be heard in open court before one is
condemned to too valuable to be whittled away under the guise of
"demoralization of the court's authority".

[16] It is "the law of the land" that no man's life, liberty or property be
foifeited as a punishment until there has been a chai^ fiiirly made and
fairly tried in a public trihtmaL See ChMnb^rgV. Florida, 309 U.S. 227,236,
237,60 S.Ct. 472,477, 84 L.Ed. 716. The petitioner was convicted without that
kind of t r ia l .

Argersingerv. Hamlin. 92 S.Ct. 2006 (1972) at 2008 holds:

[1] The Sixth amendment, which enumerated situations has been made
applicable to the states by reason of the Fourteenth Amendment (citations
omitted); and Jn Be Oliver...., 68 S.Ct. 499, ..., provides specified
standards for "all criminal prosecutions^'.

One is the requirement of a "public trial". In re Oliver, supra, held that the
right to a "public trial" was applicable to a state proceeding even though only
a 60 day sentence was involved...., 68 S.Ct., at 507.

... it was recently stated, "It is simply not arguable, nor has any court ever
held, that the trial of a petty offence may be held in secret,. . .

Mr Collins has the right to a public trial and to have his parents, firiends and the

pubhc present as he has been charged with the "crime" of criminal contempt of court for

failure to pay support pursuant to court order.

State criminal defendant has constitutional right under Fourteenth Amendment to

trial by jury in all cases which, if tried in federal coiui;, would fall within Sixth

Amendment's protections. Field v. Sheriff of Wake Countv. North Carolina. 831 F.2d 530.

line of demarcation between serious and petty offenses for purposes of Sixth

Amendment right to a jiiry trial should be drawn in accordance with statute

denominating as a petty offense any misdemeanor where penalty does not exceed six

months imprisonment or a fine not exceeding $500.00 or both. United States v. Hamden.
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5 5 2 F . 2 d 2 7 6 .

Inasmuch as possible punishment for the offense exceeded that contained in

statutoiy definition of "petty offense/' defendant was entitled to a jury trial. U.S. v.

6 3 0 F. 2 d 7 7 2 ( 1 9 8 0 ) . also held that a $1,000.00 fine for a indigent

defendant is "unquestionably serious risk".

Judge Austin declared that Mr Collins was an indigent litigant and was entitled to

"appointment of counsel for his defense".

United States V. ARBO. 691 F.2d 862 (1982) held:

[1] The Supreme Court has accorded constitutional stature to the common-law
rule that "petty offenses may be tried without a jury. (Citations omitted). In
determining the line between "petty" and "serious" o£fenses for purposes of theSixth Amendment right to a juiy trî , ̂ e Supreme Court has more recently
emphasized the maYimiim autiioriz^ penalty as an objective cxiterion of the
gravity of the offense. Craner. supra, 652 F.2d at 24. "In deciding whether an
offense is 'petty,' we have sought objective criteria reflecting the seriousness
witii which society regards the offense... and we have found the most relevant
such criteria in ̂ e severity of the maximiim authorized penalty." Baldwin v.
New York. * * *, 90 S.Ct. 1886,1887, * * * (1970) ♦ * Thus, the Court has held
that offenses canying terms in excess of six months and fines of more than
$500.00 must be tried before a jury

United States v. Craner. 652 F.2d 23 (1980) held that litigant facing six months in jail

or a $500.00 fine, or both, plus payment of costs, was a "serious" one for which the Federal

Constitution guaranteed trial by jury.

Girard v. (joins. 575 F.2d 160 (1978) held that defendant's were unlawfully denied

jujy trial where penalties imposed ranged from fine of $10,000.00 and sentence of 40 days

to fine of $2,500.00 and no sentence.

Rife V. Godbehere. 814 F.2d 563 (1987) held that a $1,000.00 fine was a "serious"

offense entitled htigant to a jury trial.

„ 109 S.Ct. 1289 (1989) held:

[2,3] Although we did not hold in Baldwin, that an offense carrs^g a
maximum prison term of six months or less automatically qualifies as a
"l)etty" offense, and decline to do so today, we do find it appropriate to
presume for purposes of the Sixth Amendment that society views such an
offense as "petty". A defendant is entitled to a jury trial in such
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circumstances only if he can demonstrate that any additional statutory
penalties, viewed in coi\junction with the maximum authorized period of
incarceration, are so severe that they clearly reflect a legislative
determination that the offense in question is a "serious" one. This standard,
albeit somewhat imprecise, should ensure the availability of a jury trial in
the rare situation where the legislature packs an offense it deems "serious"
with onerous penalties that nontheless "do not puncture the 6-month
i n c a r c e r a t i o n l i n e . "

In ordinary criminal prosecutions, severity of penalty authorized not penalty

actually imposed is relevant criterion in determining whether a particular offense can be

classified as "petty" for purposes of determining right to a jury trial. Frank v. U.S.. 89

S.Ct. 1503.

Maita v. Whitmore. 508 F.2d 143 (1974):

[1] First: The rules as to whether an ordinary criminal offense is "petty," thus
not requiring a jury trial, or "serious." thus reqiiiring a jury trial, also apply to
charges of criminal contempt. Codispoti v. Pennsylvania, supra, 418 S.S. at
513, 94 S.Ct. at 2692; Tavlor v. Haves, supra, 418 U.S. at 495,94 S.Ct. at 2701.

[3] Third: "[JJudgment about the seriousness of the crime is normally heavily
influenced by the penalty authorized by the legislature. "Codispoti v.
Pennsylvania, supra,..., 94 S.Ct. at 2691. Indeed, if the penalty authorized by
the legislature exceeds six months, there is a right to a jury trial, even though
the judge could impose a sentence of six months or less. Baldwin v. New York.
1970,..., 90 S.Ct. 1886,..., and cases there cited.

United Statgg Vr fivtoder, 714 F.2d 966,1005 (1983):

[19-22] There is a sixth amendment right to a trial by jury in serious, but not
petty, criminal contempt cases. Bloom v. Illinois...., 88 S.Ct. 1477,1480,...,
U968). Whether a criminal contempt is serious or petty is determined by the
severity of the penalty authorized. Frank v. United States...., 89 S.Ct. 1503,
1505,..., (1969). If the contempt is chai^d under a statute tW authorizes a
maximum i>enalty greater than $500.00 or six month's imprisonment, there is
a right to a jury trial regardless of the penalty actually imposed. Munizv.
IM&naa,..95 S.Ct. 2178,2190-91,... (1975). ...

U.S.v. Pina. 844 F.2d 1,12-13 (1988):

It is apparent, therefore, that the Court has refused to make any exception to
the rule that the right to a jury trial attaches when, in any single proceeding, a
defendant is subject to total imprisonment of more than six months.

. . . On each occasion, "the salient fact remains that the contempts £ux)se from
a single trial, were charged by a single judge, and were tried in a single
proceeding Codispoti. 418 U.S. at 517, 94 S.CIJt. at 2693 (emphasis supplied).
The Supreme Court explicitly has refused to make any exception to the rule
that the right to a jury trial attaches any time one is subject to imprisonment in



1 2

excess of six months in a single sentencing proceeding; we cannot create a
contrary rule of law.

Family Court Act, Article 4, § 435 Procedure; adjournment; confidentiality of
requests

(a) Hearings are conducted by the court without a jury....

This violates the Sixth Amendment to the United States Constitution and applicable

United States Supreme Court and Federal Court of Appeals rulings.

Before the Family Coiut can deny a respondent a jmy trial the court must first

determine what the potential maximum penalty is for the "crime" of contempt of coiut for

of failure to pay support pursuant to court order. Therefore, Family Co\u*t must look to

Family Court Act, Article 4, 454.

Under Family Court Act Section 454 Appellant's potential maximum penalty for

contempt of court for failure to pay support is:

1. under § 454(2-a) the court is required to issue a money judgement against Mr

Collins which would total $21,984.00 as of August 1992 as determined by the Saratoga

County Support Collection Unit.

2. under § 454(2-b) having his income attached by the court.

3. under § 454(2-c) based upon FCA § 471, Mr CoUins would have to post a cash

deposit in the amount of ($120.00/wk x 156 wks (3 years x 52 wk) = $18,720.00. Failure to

post a cash deposit or collateral in this amount could result in another six months ia jail

for failure to comply with the court order.

4. under § 454(3) Appellant wovdd have to pay his ex-wife's attorney fees for this

proceeding. He would calculate that her attorney has already spent at least 30 hours on

this proceeding at a rate of $100.00 per hoiu* for a total of $3,000.00 plus he will have over

20 more hours if he is allowed to present witnesses and prove that there was firaud in the

obtaining of the Family Court orders and the fact that the judges lacked subject matter

jurisdiction pursuant to the State Constitution. Therefore, his total bill for her attorney

fees could very easily surpass $5,000.00. (Having to pay his ex-wife's attorney fees is part
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of the punishment under this statute and, as such, he could face further incarceration of

another six months in jail for failure to pay the attorney fees xmder the court order.) It

should be noted that when Judge Simone sentenced Mr Collins to jail in January 1988,

Mr Morsillo was claiming attorney fees in the amount of $12,000.00 as documented by his

"proposal" dated November 20, 1987. Also, when Mr Collins was first brought into the

Family Court on contempt of court charges by Judge Ferradino he faced six months in

jail and as documented in the Order to Show Cause Ms Carella's counsel had determined

a minimum of $2,000.00 in counsel fees.

5. under § 454(3-a) incarceration for six months plus more jail time if he is unable

to pay his ex-wife's attorney fees and/or post an undertaking or post cash to guarantee

compliance. Also, if he violated probation after serving six months he would be facing

more jail time. Therefore, the potential jail sentence is for more than six months. This is

especially true since Mr Collins is an indigent defendant and would not be able to pay his

ex-wife's attorney fees or come up with the cash or other collateral that could be imposed

upon him.

6. imder § 454(3-b) probation after he gets out of jail after serving his six months.

Under FCA § 456 - Probation, Mr Collins can be put on probation until his youngest child

reaches 21 years of age, the age that he is required to support him to under court order.

His son is now 12, which means Mr Collins can spend the next 9 years on probation.

Based upon the above, if Mr Collins is convicted of failiu^ to pay support he faces six

months in jail with the possibility of more time based upon this conviction if he is was

unable to come up with the $43,000.00. The judge could order that he pay the money

within 30 days and failure to do so would result in more criminal charges against him

which would result in six more months of incarceration. Therefore, his potential

incarceration exceeds six months for this crime, plus probation plus having to come up

with over $43,000.00 which is regarded as part of the punishment and therefore, must be
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part of the determination els to whether or not a litigant is entitled to a jury trial. The

severity of the entire potential penalty for failure to pay support clearly reflects the

legislatures determination that failure to pay support is a "serious" offense and

therefore, would warrant a jury trial under federal standards. Richter v. Fairhanka 903

F.2d 1202.

Mr Collins was also entitled to a jury trial at each of the previous trials where he

was charged with contempt of court for failure to pay support as the potential maximum

penalty that could have been imposed at those trials exceeded six months in jail or $500.00

fine or both. As docimiented by the first support violation petition dated April 17,1985 and

Order to Show Cause dated April 26, 1985 Mr Collins faced six months in jail, minimum

of $2,000.00 for Ms Carella's attorney fees, a judgment in excess of $1,000.00 and a cash

bond or undertaking in the amoimt of $17,160.00.

United States Ex Rel. GrifFen v. Martin. 409 F.2d 1300 at 1302 (2nd Cir. 1969) held:

[2] ... Griffen was sentenced to jail for contempt, not debt...

[3,4] Nor was Griffen's constitutional right to a jury trial violated. As stated in
the opinion of the district court, "[t]he Sixth Amendment's trial by jury
mandate has been made applicable to the states through the Fourteenth
Amendment, but its application is limited to those cases 'which — would come
within the Sixth Amendment's guarantee.' Duncan v. Louisiana. » » ♦, 88
S.Ct. 1444, * * * (1968). In federal courts, "any misdemeanor, the penalty for
which does not exceed imprisonment for a period of six months " is a "petty
offense". 18 U.S.C.. § 1. Cheffv. Schackenberg. ♦ * 86 S.Ct. 1537, * * ♦ (1966).
Under Section 454 (a) of the Family Court Act of New York, a respondent may
be sentenced for a "term not to exceed six months" for failure to obey an order
of the Family Court. Griffen does not, therefore, have a constitutionally
protected right to a jury trial.

Since this decision in 1969, Family Court Act § 454 has been modified several times

to increase the "severity" or "seriousness" of the penalty for contempt of court for failure

to pay support pursuant to court order. L. 1971 Ch. 1097, eff. Sept. 1,1971; L. 1977, Ch.

516, eff. July 1,1977; L. 1978, Ch. 456, eflf. July 1,1978; L. 1980, Ch. 241, eflf. July 16,1980;

L. 1982, Ch. 654, eff. July 22,1982; L. 1983, Ch. 746, eff. Sept. 25,1983; L. 1986, Ch. 892, eff.

Aug. 2, 1986. Therefore, due to the changes in this section of the Family Court Act since
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this federal court ruling, that decision is longer applicable and this court should consider

whether § 435 of the Family Court Act violates the Sixth Amendment to the United States

Constitution as the potential punishment under Family Court Act § 454 is in excess of six

months incarceration or $500.00 fine or both and is therefore, no longer a "petty" offense

but a "ser ious" offense under federal standards.

Appellant has not questioned the constitutionality of FCA § 454 as stated in Judge

Austin's Decision and Order of September 24, 1992. Appellant relies upon § 454 to show

that his potential maximimi penalty exceeds six months in jail or a $500.00 fine or both

and he therefore entitled to a jury trial and that FCA § 435 is unconstitutional.

U.S. V. Bencheck. 926 F.2d 1512 at 1518 (1991) held:

[2] ... For example, the state may not circumvent the right to a jury trial by
charging someone with a serious crime like murder, and then stipulate before
trial that, if convicted, the accused will receive no more than six months. Such
a tactic, if tried by the state, would nm up against the policy that no single
offense "can be deemed 'petty' for purposes of right to trial by jury where
imprisonment for more than six months is authorized" by the legislature.
Baldwin. 399 U.S. at 69, 90 S.Ct. at 1888. Nor may the right to a jujy trial be
denied when the state files charges for petty offenses that individusdly do not
cany a possibility of more than six months' incarceration, but carry "an
[actual] aggregate potential of greater than six months' imprisonment". Haar.
708 F.2d at 1553. Finally, the presumption announced in Blanton. allows an
accused to successfully claim the right to a jury trial in that "rare situation"
where the offense or offenses are serious because of "onerous penalties that
nontheless 'do not puncture the 6-month incarceration line'." ....

C O N C L U S I O N S

1. The Complednt should be dismissed as it is based upon a court order that is no

longer valid.

2. A protective order should be issued to protect the violationof Mr Collins'

constitutional rights.
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