


P O I N T I

SECTION 675 OF THE NEW YORK STATE BANKING LAW
CREATES A REBUTTABLE PRESUMPTION THAT FUNDS
DEPOSITED IN A JOINT BANK ACCOUNT BELONG TO
THOSE IN WHOSE NAME THE ACCOUNT WAS OPENED

The law is well settled in New York that the deposit of funds into a joint account constitutes

prima facie evidence of an intent to create a joint tenancy. See, N.Y. Banking Law §675 (McKinney

2001). See also. Matter of Estate ofZecca. 152 A.D.2d 830, 544 NYS2d 40 (3"̂  Dep't. 1989),

appeal denied 75 NY2d 706, 552 NYS2d 928 (1990); Fragetti v. Fragetti, 262 A.D.2d 527, 692

NYS2d 442 (2"'' Dep't. 1999). The presumption is effective created upon the opening of the joint

account and the burden of overcoming the presumption is on the party seeking to challenge such

joint tenancy. See. Wacikowski v. Wacikowski. 93 A.D. 2d 885.461 NYS2d 888 (2"̂  Dep't. 1983).

In the instant case. Petitioner created a joint tenancy when, on September 29, 2001, she

opened a checking account with her money and naming her son, Charles E. Collins III a joint tenant.

Thus, Petitioner has the burden to rebut the presumption set forth in N.Y. Banking Law §675 in

order to prove her true sole ownership of said funds.
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P O I N T I I

T H E P R E S U M P T I O N O F J O I N T T E N A N C Y C R E AT E D B Y
S E C T I O N 6 7 5 O F T H E N E W Y O R K S TAT E B A N K I N G L AW
I S R E B U T T E D B Y P R O O F T H A T T H E P A R T Y T H A T
O P E N E D T H E A C C O U N T E S T A B L I S H E D I T F O R
C O N V E N I E N C E A N D N O T W I T H T H E I N T E N T O F
C O N F E R R I N G A G I F T

The presumption of joint tenancy statutorily created by NY Banking Law §675 is rebuttable

by proof that the joint account was opened for convenience only and not with the intent of conferring

a gift. See. Moskowitz v. Marrow. 251 NY 380 (1929). See also. Fraeetti v. Fragetti. 262 A.D.2d

527, 692 NYS2d 442 (2"'' Dep't. 1999); Pinasco v. Ara. 219 A.D.2d 540, 631 N.Y.S.2d 346 (1^*

Dep't. 1995); Matter of Estate of Zecca. 152 A.D.2d 830, 544 NYS2d 40 (3"* Dep't. 1989), appeal

denied 75 NY2d 706, 552 NYS2d 928 (1990); McGill v. Booth. 94 A.D.2d 928, 463 NYS2d 333

(3 '̂' Dep't. 1983); Plotnikoff v. Finkelstein. 105 AD2d 10, 482 NYS2d 730 (1 '̂ Dep't. 1984);

Wacikowski v. Wacikowski. 93 A.D. 2d 885, 461 NYS2d 888 (2"'' Dep't. 1983).

In Wacikowski. Plaintiff was an elderly woman of foreign birth. She added her son to the

account with a signature card which stated "so that either of us or the survivor may withdraw".

Plaintiff stated that she never intended to give her son a present beneficial interest in this account

during her lifetime, but only intended to add his name to the account for her convenience in making

withdrawals in the event of emergencies.

The Court determined that Plaintiff successfully rebutted the presumption created by Banking

Law §675. The factors that the Court deemed confirmed the Plaintiffs assertions were that all of

the money in the account have solely been her own, that she always had exclusive possession of the

account book, and that her son never made any deposits or withdrawals. The Court determined that
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these factors were sufficient to rebut the presumption of a joint tenancy created by section 675 of the

Banking Law. Id. at 889.

In Plotnikoff. the plaintiff was 78 years old and recently widowed. Through peddling

merchandise door-to-door that she purchased at a discount, Plaintiff accumulated substantial sums

of money. Eventually she opened three accounts in her and her daughter's name jointly. The

passbooks were then mailed to her daughter, who subsequently managed the money. Shortly

thereafter, Plaintiff and defendant had a falling out. Plaintiff demanded return of the passbooks and

bonds in their joint names. Plaintiff insisted she had not intended a present gift of the monies in the

passbook accounts and bonds, but opened them solely for her convenience and so that the defendant

could manage and invest the money.

The Court found that defendant's name was placed on the bank accounts and bonds for her

convenience and that Plaintiff did not have any intent to confer a beneficial interest to Defendant..

Defendant never withdrew any money from the accounts for her own personal use and always

segregated her own money in separate accounts. The joint accounts bore Plaintiffs social security

number and defendant never included any of the interest income from these joint accounts in her own

income tax return.

In Pinasco, Plaintiff had put Defendant on his brokerage account as a joint tenant with the

right of survivorship. Without Plaintiff s consent, Defendant withdrew $40,000 from the jointly held

brokerage account. Plaintiff had presented facts that the joint account was open purely as a

convenience to him, by establishing all of the monies in the account belonged to him when the

account was opened, that he made all of the management and investment decisions relating to the
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account, that he exclusively possessed the check book and Visa card issued in connection with the

joint account and that Plaintiff made all withdrawals from the account, except for the disputed

$40,000 withdrawal made by Defendant after the account was blocked, for his benefit or on his own

behalf .

In Fragetti. Defendant's parents had put her on their accounts as joint tenant. Plaintiff

alleged, during a divorce proceeding, that the funds in the joint accounts were marital assets and

subject to division. The Court determined that Defendant had successfully rebutted the presumption

of Banking Law §675 when she testified that her parents were the sole source of the funds in the

joint accounts, the interest earned was reported under her parents social security number and not the

Defendant's, the Defendant's name was added to the account as a convenience in the event of the

parent's illness or disability, and the Defendant made no deposits or withdrawals on her own behalf.

In the present case, Mrs. King states that she opened the checking account for her

convenience and that she put her son, Charles E. Collins III, on the account because she is elderly

and in case of the event she became ill or disabled and needed someone to pay her bills. Mrs. King

further stated and has provided sufficient evidence that the sole source of the fiinds in checking

account no. 447-0364806 were from her monies.

Her son, Charles E. Collins III, never deposited any of his monies in her checking account

nor did he withdraw any monies from this account on his behalf. Mrs. King further states that she

had exclusive control of the checkbook and made all management and investment decisions

regarding the checking account. Furthermore, Mrs. King also sets forth that her son had not yet even

signed the checking account form to give him authority to issue checks because the account was less

than one month old when it was restrained. Moreover, Petitioner states that she merely established
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the account for her sole convenience and not with the intention of conferring or conveying present

beneficial interest in the account to her son, Charles E. Collins III. Lastly, it is Petitioner's social

security number that is listed on the account for purposes of reporting interest income.

It is clear from the facts of this case that Petitioner has overwhelmingly set forth sufficient

facts for this Court to determine that she has rebutted the presumption of N.Y. Banking Law §675.
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P O I N T I I I

W H E N T H E P R E S U M P T I O N O F J O I N T T E N A N C Y
C R E AT E D B Y S E C T I O N 6 7 5 O F T H E N E W Y O R K S TAT E
B A N K I N G L A W I S R E B U T T E D T H E B U R D E N O F P R O O F
S H I F T S T O T H E O T H E R PA R T Y T O P R O V E T H AT T H E
J O I N T A C C O U N T S W E R E VA L I D G I F T S

When the presumption contained in N.Y. Banking Law §675 is rebutted by evidence showing

that account was established merely for convenience and not with the intent to confer a gift, the

burden of proof shifts to the claimant to show that the depositor understood the implications of the

transaction and intended to make a gift of the ftinds. See, Brezinski v. Brezinski. 94 A.D. 2d 969,

463 N.Y.S.2d 975 (4 '̂̂  Dep't 1983). See also. Matter of Anrig. 73 A.D.2d 947,424 N.Y.S.2d 23 (2"̂ ^

Dep't. 1980); Matter of McMurdo. 56 A.D. 2d 602, 391 N.Y.S.2d 468 (2"^ Dep't. 1977).

In Brezinski. the Court determined that the plaintiff had met her burden of rebutting the

presumption created by Banking Law §675 by demonstrating that joint tenant was added as a matter

of convenience, that joint tenant merely performed the task of doing her banking for her because she

was elderly and unable to go to the bank, she retained possession of the bank books except when

joint tenant performed banking for her and she denied that she ever gave or intended to give joint

tenant any interest in her money. To the contrary she stated that she saved the money from her work

in case she needed it when she got old.

The Court determined that once Plaintiff had rebutted the presumption of Banking Law §675,

the burden of proof shifts to the claimant to show that the depositor understood the implications of

the transaction and intended to make a gift of the ftinds. Id. at 977. The Court determined that the

claimants failed to meet their burden despite testimony from the claimants that Plaintiff wanted them
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to have the money and that they possessed the account books for several months.

In Matter of Anrig. the record indicated that the appellant was a joint tenant with the account

owner and had entered into a fiduciary and confidential relationship with the account owner. The

appellant managed the financial affairs of the account owner, until his death, pursuant to a power of

attorney. The Court determined that under these circumstances the presumption granted under

Banking Law §675 was rebutted and the burden of proof shifted to the appellant to prove that the

joint accounts were valid gifts. Id at 23. See also, Matter of McMurdo. 56 A.D. 2d 602, 391

N. Y.S.2d 468 (2"'' Dep't, 1977). The Court determined that the appellant has not established by clear

and convincing evidence that the account owner intended to make a gift of the accounts in question.

Matter of Anrig at 23.

Petitioner has clearly rebutted the presumption set forth in N.Y. Banking Law §675. Thus

the burden of proof shifts to the Respondents to show by clear and convincing evidence that

Petitioner did not name Charles E. Collins III a joint tenant for her convenience but, rather, intended

to make a valid gift.
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P O I N T I V

BURDEN OF PROOF THAT GIFT HAS BEEN MADE IS
U P O N E N T I T Y A S S E R T I N G I T

An important aspect of the presumption and rebuttal of the presumption codified in N.Y.

Banking Law §675 is whether Petitioner intended on making a gift of her monies to her son Charles

E. Collins III. "[T]he burden of proof that a gift has been made is upon the party asserting it."

Mortellaro v. Mortellaro. 91 A.D.2d862,458N.Y.S.2d390,391 (4'̂ Dep't, 1982). See also. Matter

ofAnrig. 73 A.D.2d 947, 424 N.Y.S.2d 23 (2"^ Dep't. 1980); Lawless v. Mortimore. 42 A.D.2d

1021, 348 N.Y.S.2d 394 (3 '̂ Dep't 1973).

Petitioner has insisted that she merely added her son to her checking account as a joint tenant

merely as a convenience to her and not with any intent to make a present gift to him. As such,

Respondents must show, by clear and convincing evidence, that Petitioner intended to make a gift

of the monies in her checking account.
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P O I N T V

REQUISITE FOR A VALID INTER VIVOS GIFT ARE AN
I N T E N T I O N O N T H E PA R T O F T H E D O N O R T O M A K E A
GIFT, AN ACCEPTANCE BY THE DONEE AND DELIVERY
O F T H E G I F T P U R S U A N T T O T H E D O N E E ' S I N T E N T

A most important aspect of the matter herein is whether Petitioner intended to make a gift

of the monies contained in her checking account. "The requisite for a valid inter vivos gift is an

intention on the part of the donor to make a gift, an acceptance by the donee and delivery of the gift

pursuant to the donee's intent." Matter of Szabo. 10 N.Y. 2d, 217 N.Y.S.2d 593 (1961). "In

determining whether plaintiff possessed the requisite donative intent, it must be established the

plaintiff, as donor, intended to pass a present right of property," Mortellaro v. Mortellaro, 91 A.D.2d

862, 458 N.Y.S. 2d 390, 391 (4 '̂ Dep't. 1982). See also, Young v. Young. 80 N.Y. 422,436.

In the instant case, it is clear from the record that Petitioner added her son as a joint tenant

on her checking account as a mere convenience to her, without any intent to make a present gift of

any of the monies in said checking account.

"The delivery required for a valid gift must be such as to vest the donee with control and

dominion over the property." Mortellaro at 391. Petitioner never delivered any indicia of ownership

or control of the checking account to her son. Petitioner states that she retained possession and

control of the checkbook, that her son had not yet even signed the account card giving him access

to any fiinds or the ability to write checks and he never deposited or withdrew ftmds from the

a c c o u n t .

Donative intent and delivery are very important in this case because without either,
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Respondents additionally must show acceptance by Mr. Collins. "Donative intent and delivery are

key elements to finding a gift because acceptance maybe implied where the gift, otherwise complete,

is beneficial to the donee." Mortellaro at 391. See also, Gordon v. Gordon. 70 A.D.2d 86, 419

N.Y.S.2d 684, aff d 52 N.Y.2d 773; Beaver v. Beaver. 117 N.Y. 421.

The record is clear that Petitioner merely added her son to her checking account as a

convenience to her. She has evinced no intent to make a gift to him of the monies in the account nor

did she deliver dominion and control over the account to Mr. Collins. Therefore, Petitioner did not

meet the requisite standards necessary for this Court to determine she made a gift of the monies in

her checking account to her son, Charles E. Collins III.
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P O I N T V I

T H E S T A T U T O R Y I M M U N I T Y P R O V I D E D F O R I N N . Y.
BANKING LAW §675 IS NOT CONFERRED TO A BANK
W H E N I T N E I T H E R M A K E S P A Y M E N T N O R D E L I V E R Y
T O A J O I N T T E N A N T

N.Y. Banking Law §675 confers complete immunity to a bank when it pays or delivers to one

joint tenant more than his share of the account, the bank is immune from liability with respect to the

other joint tenant. See, Brown v. Bowerv Savings Bank. 51 N.Y.2d 411. The intent is to provide

banks from liability when one joint tenant wrongfully deprives another of an interest in a joint

account. Id. The underlying objective is to relieve banks of the burden of determining whether a

withdrawal from a joint account is a misappropriation of a joint tenant's funds and the statute, in

granting immunity, must be strictly interpreted. Id at 415-416.

In Pinasco v. Ara. 219 A.D.2d 540, 631 N.Y.S. 2d 346 (P' Dep't. 1995), Pinasco was

determined by the Court to be the owner of a brokerage account with Merrill Lynch Pierce Fenner

& Smith (hereinafter "Merrill Lynch"). As a convenience to him he made Ara a joint tenant on that

account. Without Pinasco's authorization, Ara made a $40,000 withdrawal from said account.

Pinasco sued Merrill Lynch for recovery of the $40,000 that was paid out to Ara. The Court

determined that Merrill Lynch was entitled to complete immunity, pursuant to Banking Law §675,

because it transferred funds to an individual listed as a joint tenant on the account.

In Dick V. Hudson City Savings Institution. 155 A.D.2d 807, 548 N.Y.S.2d 84 (3"^ Dep't.

1989) a bank customer brought an action against bank, sheriff and judgment creditors for conduct

of bank in delivering money in bank account to sheriff pursuant to a property execution. Plaintiff
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opened an account with Defendant in her own name and the name of her two sons. Bank was served

with a restraining notice and information subpoena and one of the listed judgment debtors was

Plaintiffs son. Thereafter, Defendant received a property execution from the Sheriff directing it to

turn over the funds in the disputed joint account. The bank never objected or refused to turn over

the funds to the sheriff on the ground of Plaintiff s claimed substantial interest in the account.

The Court determined, as regards the bank, that it was not entitled to statutory immunity

because it failed to make payment or delivery to a joint tenant. Further, it failed to acquire any

statutory immunity because it performed acts outside the terms of the statute by relinquishing funds

to a non-joint tenant.

In the case at hand. Charter One Bank F.S.B. failed to acquire any statutory immunity

because, as in Dick, the bank failed or refused to object to the release of Petitioner's monies on the

ground that Petitioner had substantial interest in the account. The bank cannot hide behind the

requirements of the property execution because the CPLR provides the specific mechanism to

determine these disputes before the monies are transferred. CPLR sections 5225 and 5227 provide

the mechanism for the bank to determine priority and ownership of disputed funds. The bank is not

entitled to statutory immunity because it transferred funds to a non-joint tenant, Saratoga County

Support Collections Unit and/or the Saratoga County Sheriffs Office, neither of whom is a joint

tenant on checking account No. 447-0364806, maintained by the respondent. Charter One Bank

F.S.B., at its offices located 1818 5"" Avenue, City of Troy, County of Rensselaer, New York, and

the Petitioner has incurred significant damage by the loss of her monies, fees charged by the bank

as a result of the execution, attorneys fees incurred in the pursuit of her monies and the court costs

in bringing this special proceeding.
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C O N C L U S I O N

The Court should properly determine that Petitioner opened an account of convenience at

Charter One Bank F.S.B. and she had no intention of conferring a present interest or gift to her son

Charles E. Collins, III. As such, the Court should order the return of her monies from the

Respondents and damages to reimburse the Petitioner for her lost interst income, fees charged by the

bank, attorneys fees incurred in connection with the recovery of her monies and court costs and

d i s b u r s e m e n t s .

Dated: January 9, 2002
Delmar, New York

Respectfully submitted,

E L I N O R S . K I N G

By her Attorney,

Daniel A. Ehring, Esq. ^
P.O. Box 1457
Albany, New York 12201-1457
(518)865-0540

D:\LA WU. A WU-ITMCin! 76.00 l\MemofLaw.wpd

- 1 4 -


