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Flnance
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hav6 this day

SERVED

LINDSAY EASON
of New York

I NOT SERVEDt, \1[b\to r

OeputY Sheriff
5Hr""'oi the sheriff'New York County

od J"nn Street,2nd Floor

New York, NY 10038

Sheriff of the
BY

SHERIFF'S RETURN
CITY OF NEW YORK

couNTY OF NEW YOBK

FEE PAID:

Pursuant to the
returned
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EERTIFIGATE OF $ERVICE ON GORPORATION'ffi!ftffir3

Dtioket# 233271

Part Hea-ilfigDli6-Tl26l2o1io

'' .1

sherftf's cds6'# 1 002 1278

. ri-------r---.-

CH'ARLES E;'e0lrUlilf$lt t

J PI-AINTI FF/PFf ITIONER'

VS

,,$;lS trditGt 'ffiEEilNe.
D EFEN DANIi ReSPOt't D ENf

F

u!

pq'EiEs.ffiipflgn:

skln cmrritexion: [i'frHi(
Weightri2olb6,'

.'

Dated: Z6l2dl0

Seixr F,$itrale Approx,'Age:2t
Hair'Colbr:-BifiGK

Height: 5t4i'

A 119
OFFICE OF IHE.SHERIFF OFTHF.QIIJ 9F"NEW YORK
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Charles E. Collins' IIl

1'08 BruPswick Road

'd'/' TroY, New York 12L80
( s18 ) 274-0380

June 30' 2010

Mecklenburg County Sheriff 's office
Civil Division
832 East Fourth Street
Charlotte, North Carolina 28202

Re: Service of PaPers

Dear Sheriff:
Please find enclosed the following:

1. Bank Check in the amount of $50'00

2.originalsummonsforBradLeitchwithattached:
CerifiedCopyofordertoShowCasesignedbyludge
Hunmell

cerified copy emended verified complaint with Exhibits

3. CoPY of the above'

4. Self addressed stamped envelope'

Respectful}Y Yours'

.- ',1- / n
dharles r. Collins' III
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9 t't o 4.tm*Xo'h' f' 41u'/''ta

on: (Date) | f '3 daY of -e* afl Cnme)

'J

rn4,{iy-T:fffl,:1lr,1"ll,Hff,,gT^'j;*lf,T.%:Tffyent 
named above a copv of tfr" *l:::"tr|f;i"

j,"*,ffi;'*tc";nbtetft on tne li*ed date'and time llsted above'
e"aalbt'1,*

'i f fffi831fi?|,ffi'l^ffir" 
u:t'tr:'r1' u"'s l'rLsl' 

qsvru' 
r ,.rh:^q*LtTv.tr,*#fi$try leaYryl9.a LePy YvrLrr ' : - 

on'tlie date and,time.risted
tifodra'Udve at the address of
aboVe.''

" fr!;Udr.r,'uant was.not ierved tur tre follownE reason:

Daniel E. FltiFyr Jr.t
stlefiff":estrntyjhlC

ey;7'q,,k i; ''
DepuW Sheriff
Glkil"fi td tountv sheriffr offi ce

i
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STATE OF lVgW YORK
COUTUV OF RENSSELAER SUPRE}{E COURT
* ** * ** rt** * * ** ** ** * ******* *'*** ** * **** * *

charles E. Collins I r-rr I

Plaintiff '
- against -

Yodle, fnc., Scott Long and
Brad Leitch,

Defendants.

* *** **** ** * *** *** /r ****rF** ** ***** ***** *

STATE OF NEW YORK
COUNTY OF SARATOGA

Elinor s. King, being duly sworn, deposes and says that she

is over the age of 1-B years and is not a party to the act'ion and

resides at 108 Brunswick ROad, Eroy, New York L2t8A.

ThatonJuly!|20].0'Iservedacertifiedcopyofthe
annexed Sunmons, Order to Shaw Cause and .Amended Verif ied

complaint with Exhibits upon the New York state Department of

State, Corporations Department, 6th Floor, One Commerce Plaza' 99

State Street, Albany/ New York to be served upon the Yod1e' Inc'

MFIDAVIT OF SERVICE

Index No.: 23327I

)
) gs.:

Sworn to
lst day

before me Lhis
, 20to
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****************** ********************

Charles E. Collins ' III,.

Plaintiff,
AT''FTDAVTT OF

Index No.: 23327I

Brad Leitch
Suite 100
9140 ArrowPoint Boulevard
Charlotte, North Carolina 28273

scott Long
suite 401
50 West 23rd Street

'New York, New York 10010

STATE OF NEW YORN
COUNTY OF RENSSEI,AER

- agal-nst -
Yodle, Ine., Scott Long
Brad Leitch/

STATE OF NEW YORK
COUNTY OF SARATOGA

332

SUPRSI,IE COURT

****************** ********************

and

Defendants,

)

) ss.3

El_inor s. King, being duly sworn, deposes and says that she

is over the age of 18 years and iS not a party to the action and

resides at 10g Brunswick Roadt TToy, New York 12180.

That on July 11 , 2010, I served a true copy of the annexed

Amended Verified Complaint 2 with Exhibits by mailing the same i-n

a sealed envelope, with postage prepaid thereon, in a post-office

or offlcial depository of the U.S. Postal Service within the State

of New Yorkf upon the following:
Neil H, Rivehen
O'Connell and Aronowitz
54 State Street
Albany, New York 12207

YodLe r fnc.
suite 401
50 West 23rd Street
New York' New York 10010

KlmbedY L. Negus
Nottry Public, Ststo of New Yotl(

Ouillfisd in Seratoga County
No.01NE6?00863 1A

Cornmlcrion Expireo Februsry Si zOJg

E1inor S. King

to before
day of JUIY

me thisSworn
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STATE OF NEW YORK
COUNTY OF RE}ISSELAER

334

SUPREI'{E COURT
nmrs$rffgls$rK crsn,x

e0l0 SEp -S pti Zt ZZ

FRAHX J. HEfiOLA

AFFIDAVIT OF SERVICE

Index No.: 23327L

**********,*************x**************

Charles E. Collins, III'
Plaintiff,

, - against

Yodle, rnc., scott Long and
Brad Leitch,

Defendants.

**************************************

STATE OF NE!{ YORK )
COT'NTY OF SARATOGA ) ss.:

Elinor S. King, being duly sworn, deposes and says that she

is over the age of L9 years and is not a party to the action and

resides at 108 Brunswick Road, Troy, New York 121-80.

That, on Septenber 8r 2010, I served a true copy of the

annexed Verified Answwer by mailing the salne in a sealed envelope,

with postage prepaid thereon, j.n a post-office or official
depository of the U.S. Postal Service within the State of New

York, upon the following:

Neil H. Rivchen
o'ConneII and Aronowitz
54 State Street
Albany, New York L2207

Sworn to before me this
KlmberlY L. Neguc

NotarY hlbllc, State of New Yort
Ou6llfisd in Saratoga county

No;01NE6200863 rQ
Commflrlon Expires February 9' 2ol2

, 201"0
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Charles 8,, Collins, f If
_108 Brunswict n"uO --Troy, New York rzrgo(s18) 274-0380

February 12, 2OLlNeil H. Rivchin
o'Connell and Aronowitz54 state street
Albany, New York 12207

Re: Collins v. yodle, et alIndex No.: 23327I --'

Dear Mr. Rivchin:

rhis t."::1_:.: I-.""po:::_:", your letter of February B , 2orrwhere you stat?_{?,: are noi^g"ilg t6 comprv ,iti,1;;;;;*"ds of mysecond set of -intdrnogatories, ?; you dia-witn=-ln"-'IirJi u"., andthat r have 10 days t5 ."*piy'wirh'y""i*ii"covery demands.
previously, you asked me to make you a spttlement offer.
gased upon your clients refusal to answer ar-r of my questionsin mv first. ;:l :l int.ii"s."1,orieg,1n"ii'rerosir to-.nj* any ormy guest,i.prfii rl *y second Jet ot interroga,tori.es, the f,ac.t r?:11:y" .h? inrorirati"" *ili show that you' cf,ients are involvedtn enterprise ."plllption by op.ritinq-"'JJil-gp"IJirli] .n_. rheyY:f: illegally taping my p-hone conveisations in violation of borhstate and federar. wiietapiing., ky:-, 

-iii"g"rry-:-ntei;;;GA 
my e_mails, i116ga11y operateh-a rn_irror image-of my websitb, illega11ycharged mv credit card ano otne;-;Ji;;J Is stated in nwcomplaint. Further, thgy had no inteniion-or-i"rJirii ri p.r cri-ckcosts and increas-l.ng the number of cllc:tcsl r received] i b".li."o*,Yodle was also contiolling.the numnei-ot-.ii"L" r received and arIof my "so caIled" advertiJing do11.r= *Jo" going to yodle. rn

"ltg5t, they wefg charging me-$60.00 to m-nage my account with themwhile my advertising aoliars wetre atrso goi.ng tolthem and.theynever informed me of thi-s.

r beli-eve the second set of interrogatories would support mystatements above and shed light on.other-possible i11egaIactivities of your clients aia trreir tleeling of thousands ofother business6s of ur-illions of dollars.
My settlement offer is good until Tuesday, February 25, zoLr
1. The defendahts ,pay me five mitlion iloJ_lars

.($S,000,000.00) up front.plus thqy pay any taxes I maybe required to pay on this money.*

Z. They pay me one thousand five hundred doflars



334-b

($11500.00) per week for life with a guarantee of 20

F#;.-riti6 is-to-ne backed up by a bond guaranteej-ng
paynent.

fhat d,efendants be responsible for all of my future-
attorney fees in the eirent they-bring 3.lawsuit agailst
me in the futuir. - -fttis is payible to the attorney of rry

choice.

Thatanysettlementagreementistobenolongerthat3
pages' courr-et-i""ir--Ji-:r" 12 and the langt'1ge,1"-!: l:
itiaii forward. I reserve my right to object to any or
its terms andlor add mY orrn'

3.

4.

Charles E.

7009 0820 0000 9L?2 0L78

RespectfullY YourE',

Collins t



Collins v. Greenberg - WestlawNext

WestlawNext"

Page 1 of 1

334-c

9.:#::#pf{fiffSceH'lts$g,%f?BB , ss7us ss4 : r2ss.ct 116

, 14 S.Ct.116
i Flgtutn to llEt supreme court of tle United States

Charles E. COLLINS, IlI, petitioner,

v.

Sol GREENBERG. et al,

No. os-uo. i Oct. 7, aooa.

Case below, 32 Fod.Appx.3.

Oplnlon
Petition for writ of certiorari to the United States Court of Appeals for the Second Circuit

denied.

Parallel Cltatlons

123S.Ct, 116 (Mem), 154 L.Ed.2d 142,71 USLW3240,71 USLW3206,71 USLW

s1 16

End of Document o 201 1 Thorfi$on Rsut6rs. Nc' claim to original U.s. Gnvgrnnrent Wortg,

prsrsr6nc6* i My conacts r ootting siartsd i uorp i srgn on 
r;4* ,***** *or***

Ws$awNcrit. O 2011 Thomlon RoutBB i Privacy i Acebsrttlity i Contaol LJs : 1-soO-REF-ATry (1.800-733-2g89) ; lftprovr W.rlllwN.xl clT:,r

hf+nc.//q nevf urpctl qur nnn /T)ncrrmpnt/Ilh?pOhahQc?a 1 1rl001 dfinnAhS4fl)dLdlView/F'rrllTp. 4162ffi1
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i"X?1',1"YSg!lRfu v$k r Qff giq, s€gqft,9)($9p[, i 742 N,y.s 2d 6, 2 oab,o)

; 769 N.E.2d gSB
i Rsturn lo llst cfhe ilsdfBr{ccfhe court Epf,t'sflh of New york is referenced in tre New york

supplement and North Eastern Reporter in a table captioned'Applieations for Leave to
Appeal - Criminal'.)

Court of Appeals of New York

People

v,

Charles E. Colline, III

March o6, eool

288 A.D.zd 756,733 N.Y.S.2d 289

App.Div. 3, Albany 1 1 /2912001

Oplnion

Rosenblatt, J.

Denied.

Parallel Clta$ons

97 N,Y.2d 752,769 N,E.2d 358

End of DOCUment O 2o'l 1 Thom8on Rsut rs. No olaim to orlglnal U.S. covsmment Work6.

P, Bterencss j t'rty contacrs i c€tino Sbrtod i ue tp i sign ort

WoEthwNoxt. O 201 I Thomlon Reutrrs i Privacy i Accossibitity i oonhct Us i 1-B00.REF.Afil (1.800-799.2889) I lmprov6 Werthwilert

People v. Uoll.ins - WesflawNext

Westtawf$xt-

Page 1 of 1

ffi ***t" *

https://a.next.westlaw.comlDocumentAd1dd9c70d96b1.Ld983e7e9deff98dc6f /iewlFullTe... 3l26l20lt



Collins v. Greenberg - WestlawNext

WesttawNext"

Y:-:t 
He?dnotTl2l

334-e

Colllns v. Greenberg
unrted shtes court or App@ts, sccond ctrcutr. rtoro*9? H$iBEI;$roo*. .

This case was not selected for publication ih the Federal Reporter.
United States Court ofAppeals,

Semnd Circuit.

Page 1 of3

REI.ATED TOPICS

CMI Fights

Rightr Protsct6d and Dlsorlmlnation
Prohlblted

Prkon Officlals PlacBmort ol lnmatG

Charles E. COLLINS, III, Plaintiff-Appellant,

v.

Sol GREENBERG, James Nixon and Christopher D. Horn, Defendants-

Appellees.

DocketNo, ot-7789, Feb. aa, zooe.

State prisoner filed S 1983 actlon alleging that county attorneys had maliciously
prosecuted and falsely imprisoned him. The united states District court for the Northern
Dlstrict of New York, Thomas J. McAvoy, J,, dismissed complaint sua sponte, and
prisoner appealed. The Court of Appeals held that (1) county attorneys were entitled to
absolute immunity from liabillty under 5 1983, and (2) prisone/s guilt precluded claims
tor malicious prosecution snd false imprisonment.

Affirmed.

Change Visw

I Clvll Rlghb $tp Attomey Gensral end Pro$ecuting Attorneys

County attorneys wero entitled to absolute immunity from liability under S

1983 in prisoner's suit seeking damages lor malicious prosecution and lalse
imprisonment.42 U.S.C.A. S 1983.

e Civll Flghts {Sry' Cdmind Prosecutions

Civll Rights &s Prisons

State prisoner could not assert $ 1 983 claim against oounty attornoys for
malicious prosecution and false imprisonment, where he was convicted by
jury of charges and sontencod to t€rm of imprisonment, and conviction had

not yet been overturnod on appeal. 42 U.S.C.A, $ 1983.

t3 Appeal from the United States District Court for the Northern District oJ New york,

McAvoy, J.

Attomeys and Law Flrms

Charles E. Collins, lll, Troy, NY, pro se.

Roche, Corrigan, Mc0oy, & Bush; Robert P. Roch6, on the Brief, for Sol Greenberg,

Jamos Nixon, and Chri$topher D. Hom, for Appellees.

Present VAN GRAAFEII-A,ND, KATZMANN, Circuit Judges, and KORMAN, District

Judge.

Oplnlon

SUMMARY OFDER

ON CONSIDERATION WHEREOF, IT IS HEREBY ORDERED, ADJUDGED AND
DECREED that fte judgment of the District Court ls AFFIRMED.

hftns'/le nevf wectlarv cnm/T)nr.rrmcnt/TTROOQRnaTOcell dQeolffa0f"{?h6c?h0A/iew/trrrllTe.rt 416Dffi 1



Collins v. Greenbers - WestlawNext Page 2 of3

334-f
Charles E. Collins, lll, pro se, and fee-paid, appeals from the dishict court,s sua sponte
dismissal of his 5 1983 complaint as frivolous. In september 2000, collins filed a $ 1983
complaint against sol Greenberg, the Albany county District Attorney, and James Nixon
and Christopher D. Horn, both Albany County Assistant District Attorneys. ln his
complaint, Collins alleged that the defendants had maliciously prosecuted him and
falsely imprisoned him despite having been divested of jurisdiction over his case by
virtue of the fact that ho was denied his right to counsel at various preliminary stages of
his criminal case. Specifically, Collins claimed that he was *4 not informed by the
presiding judge that he had a right to have counsel present at his arraignment and
during the grand jury presentation, and that the defendants were aware that collins hao
not been informed of this right. According to the complaint, collins was convicted of
criminal mischief in the second degree, and sentenced to one and a third to four vears
imprisonment. 1

Collins sought (1) $40,000,000 in damages from Horn and Greenberg, and $S,000,000
in damages from Nixon; (2) punirive damages to be determined by a jury; (3) additional
damages for each day he would continue to spend in custody; and (4) treble damages
under the Racketeer Influenced Corrupt Organizations Act,

By order filed September 25, 2OOO, the district court sua sponte dismissed Collins,s
complaint as frivolous based upon the absolute prosecutorial immunity enjoyed by the
defendants. The court further noted that to the extont Collins sought damages for
malicious prosecution and false arrest, his claims were barred absent an allegation that
the criminal proceedings terminated in his favor. The court directed collins to file an
amended complaint within thirty days of the court's order naming defendants which are
not immune from suit.

1 This Court revisws a sua sponte dismissal of a complaint pursuant to S 19i 5(e)(2)
de novo. See Giano v. Goord,250 F.3d j46, 14S-S0 (2d Cir.2001). In this case, the
court properly determined that the prosecutors actions were entitled to absolute
immunity. lt is well-settled that prosecutors enioy absolute immunity from liability under $
1983 in suits seeking damages for acts carried out in their prosecutorial capacities- see
Itnblerv. Pachtman,424U.S.409,431,96 S.Ct.984,47 L,Ed.2d 12S (1976). Moreover,
Collins's claims involving malicious prosecution and false arrest and lmprisonment
require a showing of a favorable disposition, which Collins cannot establish. Ses
Tavarez v. Reno, 54 F.3d 109, 1 10 (2d Cir.l 995) (retying on Heck v. Humphrey, 512
U.S. 477 , 486, 114 S.Ct. 2364, 129 L.Ed.2d 38A (1994), for the proposition that in a S

1983 claim for malicious prosecution, the plaintiff must allege favorable disposition of
the charges because a conviction is presumptive evidence that cause existed for the
prosecution),

2 Specifically, Collins concedes that he was convicted by a jury of the charges, and
sentenced to a term of imprisonment, In fact, his appellate brief appears to indicate thar
his direct appeal is currently pending in the New York State Courts. Even applying a
liberal construction to Collins's filings in opposition to the defendants' motion for
summary judgment, Collins did not state facts sufficient to revive the claims dismissed
by the district court. Therefore, at this time, Collins is unable to meet the requisite
showing to proceed with his claims as contained in his complaint.

Lastly, given the district court's explicit warnings that failure to file an amended

complaint could result in dismissal oJ his suit, the district court's April order dismissing
the complaint for failure to amend was proper. As discussed above, as drafted, the
original complaint was frivolous, and, therefore, in the absence of an amended
complaint, the district court did not err in dismissing the entire matter.

For the reasons discussed, the judgment of the district court is hereby AFFIRMED,

Parallel Gitatlons

2002 wL 2s7344 (C.A.2 (N,Y.))

Footnotes

httnc'//a newf rrrcqflarrr nntn/Dnnrrtnpnf /ITROOQRnq?Qnq1 l rlOnnl SFcOf??hKn?hflA/ienr/trrrllTcwf 4l6Dn1 1



Collins v. Greenberg - WestlawNext Page 3 of3

334-g
The conviction stemmed from an incident where Collins sprayed the New

York Court of Appeals with chicken manure in an apparent attempt to make

a political statement.

End Of DOCUmgnt ,.O 201 I Thom$on ReutBfs. No clajm to origjnal Ll.Sj. Goven[ror]t Vvod(s.

I'relerences ' lvly Con,acG Cetltnll Sbrted : HEJp : Sign Ot{

;s fi r,roxeov ,uure *s
WsstlawNext.',ti20lllhomsonReuterstPrivaoyiAccdssibililyrCont.rof t.,$:1-800-REF'ATTY(1-S00,733-2889) :ldproveWestlawNext

httns://a.next.westlaw.comlDocument/I780098ca79caIld9ac1ffa9f33b6c3b0/ViewlFullText... 4161201,1



Peoplo v. Uollms - WestlawNext
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Page I of I
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:"TtJ,'^$gg'$R&,v".*krffi,gA4,seBqBy,$EFIt,r,,
t 76e N.r.zH'!!ilot" 

tr"ot"r

I Rourn io lltt ohe ilt&loftf be court 6pf,$pbtrs of New york is referenced in the New york
Supplement and North Eastem Reporter in a table captioned 'Applications for Leave to

Appeal - Criminal'.)
Court of Appeals of New York

People
v.

Charles E. Collins, III

Marcb o6, aooz

288 A.D.2d 756, 733 N.Y.S.2d 289

App.Div, 3, Albany 1 1 12912|.101

Oplnion

Rosenblatt, J.

Denied.

Parallel Cltatlons

97 N.Y.2d 752,769 N.E.2d 358

End of DoCumcnt Cr 2011 Thom8on Rsutss. No claim lo orlgkul U.S. Govemmont Works.
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RELATED TOPICS

Malicious Mischiel

Naturs and El€mBnts of Olfensos

DefeMant Chalged OtfenJe ol Criminal
Mischiof

Presence of Accused or Counsel

Grand Jury Witness ol Illghl

Larmny

Woighi and Sutficiency

Evld€nce ot Def6ndantis R€cent 6nd
Unexplained Posse6slon ot Stolen
Property

:"?g:.Y,ff1F"1*Y8||:,9l1f;i,?l#Ffig[R,u^F"r*tf"fl ,Novem-ber2s,2ooi 288A.D2d7s6 7ssNy.s2d2se
733 N.y.S.zd 289

Supreme Court, Appellate Division, Third Departnen! New york.

The PEOPLE ofthe State ofNewyork, Respondent,

v.

Charles E. COLLINS III, Appeilant.

Nov,29,2ooj.

Following jury trial, delendant was convicted in the suprome court, Arbany county,
Lamont, J., of criminal mischief in the second degree. Defendant appealed. The
Supreme Court, Appeltate Division, Spain, J., held that: (1) defendant knowingly and
intelligently waived his right to counsel at araignment and before grand jury; (2)

defendant caused 'damage" by spraying front of courthouse with watery substance
containing chicken excrement; and (3) criminal mischief statute was not
unconstitutlonelly vague facially or as applied.

Aftlrmed.

t"
r West Headnotes (7)

Change View

Criminal Law @m Validity and Sufficiency, particular Cases
Defendant who unequivocally stated "l will represent myself,', after being
informod at arraignment of his right to counsel and nature ol charges against
him, effectively waived his right to counsel at arraignment, particularly where
defendant was very knowledgeable about his rights, as demonstrated in Dart
by his past dealings in court. U.S.C.A. Const.Amend. 6.

Grand Jury fu PresenceofAccusedorCounsel
Defendant efiectively waived his right to counsel before grand jury where he
invoked his right to testify while acting pro se and, prior to testifying, wa$
apprised on grand jury record of his right to counsel and expressly waived
that right, along with executing written waiver of immunity after waiver was
explained. McKinney's CPL S$ 190.45, subds. 1 , z, 190.s2, subd. 1 .

2 Ceses that cite this headnote

3 Malicious Mischief & Nature and Elements ot Offenses
Using power sprayer to spread a watery substance containing chicken l

excrement on front of courthouse caused "darnage' sufficient to sustain :

conviction of criminal mischief; putrid stench from substance rendered 
i

building unusable lor days, lasted for months, destroyed courthouse banner, 
I

and roquired extensive cleaning that damaged courthouse steps. McKinney's :

Penal Law $ 145.10. I

i

i

!4
j

i

i

Maliclous Mfschiel @P Nature and Elements of Offenses
'Damages," for purposes of charge of criminal mischief, refers to injury or
harm to property which reduces its value or usefulness. McKinnev,s penal

Law $ 145.10,

3 Cases that cite this headnote

httos://a.next.westlaw.com/Link/Document/FullText?findTvne=Y&serNrrm=2Onl49?974 7D6Dm 1
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i s MaliciousMischier @ Nature*o.,.tr*3.*t
i ln criminal mischief prosecution, monetary value of labor expended by public

I employees in cleaning c*ticken excrement from front of courthouse could be

I included in determining whether detendant caused $1S00 in damages.
i McKinney's Penal Law S 145.10.

Page 2 of.4

Malioious Mischief W* *;ir; 
""0 

ui","rri""ioor.r..
Criminal mischief statute did not tail to provide notice of what consfitutes
"damage'to property, elther facially or as applied to defendant who sprayed
front of courthouse with chicken excrement, rendering building unusable for
days end unpleasant for prolonged period of time. McKinney,s penal Law g

145.'10.

Con6titutional Law @ Vagueness in General
On challenge to statute as unconstitutionally vague, statute is presumed valid.

1 Cases that cite this headnote

Attorneys and Law Flrms

*29o Paul J. Connolly, Albany, for appellant.

Paul A. Clyne, District Attorney (Bradley A, Sherman of counsel), Albany, for
resoondent.

Bofore: CARDONA, P.J., PETERS, SPAIN, CARPINELLO and MUGGL|N, JJ.

Opinion

*756 SPAIN, J.

Appeal lrom a judgment of the Supreme Court (Lamont, J.), rendered February 1 g,

2000 in Albany County, upon a verdict convicting defendant of the crime of criminal
mischiel in the second degree.

Following a jury trial at which defendant was represented by *Zsr counsel, he was

convicted of criminal mischief in the second degree for his premeditated use of a power

sprayer to spread a watery substance containing chicken excrement on the front of the
Court of Appeals Hall in the City of Albany. The incident occurred during the early
morning hours of January 26, 1 998 and was recorded on videotape. Defendant was

sentenced to a term oJ imprisonment ol 1 % lo 4 years and ordered to pay restitution of
$6,026.78. Defendant appeals, raising numerous claims, none of which has merit.

1 First, the record belies delendanfs claim that he did not effectively waive the right
to counsel at his arraignment in Albany City Court. The transcript of the colloquy
between detendant and the court cleady rcfrects, inter alia, that dBfendant was advised
of the natur€ of the charges against him and his right to an attorney, and that he
declined assistance from the Public Defender's ffice, unequivocally stating, "l will

represent myself.'Thereafter, County Court conducted an evidentiary hearing on
defendant's pro se motion to dismiss the indictment, and correctly concluded that City
Court had apprised defendant of his right to counsel and properly permitted defendant
to proceed pro se. The testimony and evidence at the hearing fully support the

conclusion that defendant was vory knowledgeable about his rights as a delendant in a
criminal proceeding and had knowingly and intelligently waived the right to counsel at
the arraignment (see, Peoplev. Vivenzio,62 N.Y.2d 775,776,477 N,Y.S.2d 318,465
N.E.2d 1254: see also, CPL 1e0.10[3], [al,15'; People v. Snith,92 N.Y.zd 516, S20,

6S3 N.Y.S.2d 164,705 N.E.2d 1205), a finding basod, in part, on City Court,s past

dealings with this defendant wherein he demonstrated sophistication and e).tensive

substantive knowledge in criminal matters (see, Peoplq v. Smith, supra, at b20, 6Ba

N.Y.S.2d 164,705 N.E.2d 1205; Peoplev,Vivenzio,supra,ar776,477 N.Y.S.2d318,
465 N.E.2d 1254: see also, People v. Tottorici,249 A.D.2d 588, 671 N.y.S.2d 162, affd.

to

t7
:

i
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92 N.Y.2d 757,686 N.y.S.2d 346, 709 N.E,2d 87, ceft, denied S2B U.S, 934. 120 S.C1

94, 145 L.Ed.2d 80).

Page 3 of4

2 second, defendant invoked his right to testify before the Grand Jury (see, cpL
1 90.50[5] ), aaing pro se, and the Grand Jury minutes reflect ihat prior to testifying,
defendant was apprised of his right to counsel (GPL 190.52[1j ), expressly waived that
right under oath and, after tho waiver of immunity was explained, defendant reviewed
and then executed a written waiver of immunity (CPL 190.45[1] ) and then swore to it
before the Grand Jury (Cpt i S0.45[2]; see, people v. Stewart, 92 N.y.2d 965, 683
N.Y.S.2d 7fi,7A6 N.E.2d 239), Defendanfs contentions to the contrary
notwithstanding, the evidence submitted *291 atthe hearing before County Court,
including the Grand Jury minutes, established that defendant effectively waived his right
to counsel (CPL 190.52[1] ) and executed a valid waiver of immunity (CPL 19o.aot2l[a];
190.45[1], *z'g l2J), which was submined to the crand Jury (CpL 190.SOt5l tbl ).

3 Nelit, we reject defendant's claim that the evidence was legally insutficient to
establish that he caused "damage[ ]' to the Court of Appeals property within the
meaning of Penal Law $ 145.10. Viewing the evidence in the light most favorable to the
People (see, People v. Confes, 60 N.y.2d 620, 621,467 N.y.S.2d 949, 4S4 N.E.2d
932), we have no difficulty in concluding thatthe Peopls proved beyond a reasonable
doubt that defendant indeod intentionally ,,damage[d],, this property (penal Law S

145. 1 0). The testimony of Court of Appeals' employees established that the putrid
stench from the sprayed substance lasted for months, required e'.tensive cleaning and
destroyed the Court's commemorative banner. Their testimony also demonstrated that
the substance penetrated the building's facade, that the front door of the building was
not usable for days after the assault and that the washing process in the freezing
temperatures caused structural damage to the steps of the building.

4 5 While no statutory definition of .damages,, 
is provided, it is commonly

recognized that the term contemplates "injury or harm to property that lowers its value or' involves loss of efficiency" and that only "slighf damage must be proved (Donnino,
Practice Commentary, McKinney's Cons. Laws of N.y., Book 39, penal Law g .145.00,

at 103; cti, People v. Hitts, 95 N.Y.2d 947, 722 N.y.S.2d 460,745 N.E.2d 979; Mattet of
Jam6s Willian H., 92 A.D.2d 992, 303 N.y.S.2d B2Oi compare, people v. McDonatd, 68
N.Y.2d 1 , J 3-14, S0S N.Y.S.2d 824, 496 N.E.2d 844). Likewise, we find no error in
Supreme Court's charge to the jury, inter alia, that ',damages, means injury or harm to
property which reduces its value or useJulness (100 Misc.2d 303. 304-905. 704
N.Y.S.2d 791).

Further, the proof adduced at trial sufficiently established that the amount of "damages"
to this proporty greatly exceeded the statutory threshold of $i,S0O (penal Law $

145.10), including the cost to rent and purchase equipment, the cost to replace the
destroyed banner and the cost of labor to complete the prolonged and extonsive
cleaning process (see, Peapte v. Bleaktey, 69 N.y.2d 490, 495, 51s N.y,S.2d 761 , sog
N.E,2d 672). The testimony of the building manager adequately established the
monetary value of the labor expended by the Court oi Appeals' employees to restore the
building, and we discern no error in the inclusion of this cost in the calculation otthe
amount of the damages to the building. To the enent that defendant challenges the
verdict as contrary to the weight of the evidence, we conclude that, based on the
overwhelming eraiJence adduced at trial, a ditferent verdict would have been
unreasonable, and reiect this claim outright (see, id., at 49s. S1S N.y.S.2d 761 , 509
N.E.2d 672).

6 7 *759 With regard to defendant's contention that penal Law $ 14S. i 0 is
unconstitutionally vague in failing to provide notice that conduct such as his constitutes
"damag[ing]" property, the statute is presumed to be valid and defendant has not met
the heavy burden of demonstrating its unconstitutionality, either facially or as applied
(see, Peaple v. Bright, 71 N.Y.zd 376, 382, s26 N.Y.S.2d 66, S20 N.E.2d j sss). In our
view, Penal Law S 145.'l 0 provides ample notice to a person of ordinary intelligence that
conduct such as covering a public building and its banner with excrement rendering the
building unusable tot *292 days, and impairing its use for a prolonged period of time,
"damages" the property and is prohibited, and the statute is not written so as ro

encourage arbitrary and discriminatory enlorcement (see, People v. Shack, 86 N.y.2d

httrra'llA ncvf rrrecflqrxz nnm/T inlrlT)nnrrmpnf /FrrllTcvf9find'Frrno-V.P'carNTrrfr-tnn1 AO7,O'7A 
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529, 53S, 634 N,Y.S.2d 660, 658 N.E.2d 706; cf., Peaple v. Dietze,75 N,Y.2d 47, 50,

550 N.Y.S.2d 595, 549 N.E.2d 1166; People v. Bright, supra; see also, Kolender v,

Lawson,461 U.S. 352,357,103 S.Ct. 1855, 75 L.Ed.2d 903).

We have examined detendant's remaining arguments and determine that they lack

merit.

ORDERED that the judgment is affirmed.

CARDONA, P.J,, PETERS, CARPINELLO and MUGGLIN, JJ., concuT.

Parallel Citations

288 A.D.2d 756, 2001 N.Y. Slip Op. 09621
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Court ofAppeals ofNew york.

'fhe PEOPLE of the State of Newyork ex rel. Charles E. COLLINS.
IIf, Appellant,

Kenneth S. PERLMAN, as Superintendent of Carnp Georgetown
Correctional Facility, Respondent.

Oct.24,2ooo.

Oplnlon
*999 *',1141 On the Court's own motion, appeal dismissed, without costs, upon the
ground that no substantial consttutional question is direcfly involved. Motion for l6ave to
appeal denied, Motlon ior poor person relief dismissed as academic,

Parallel Cltatlons

95 N.Y,2d 899, 739 N.E.2d 1141

End of Documgnt G1 2oi 'l Thornson Reul€rs, No olalm to original U.S. Government Woits.
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S,t:fl:"Y,fflmJgjb RJliqgtR"g,o"fns^ruflsr'oool 1B3 Misc.2d 3o3 : 704 N.y.s,2d 7s1

Zoq N.Y.S.zd 79r
Suprene Court, Albany County, Nen'Yor.k.

The PEOPLE of the State of Newyork. plaintiff.

v.

Charies E. COLLINS III. Defendant.

Jan. 27, zooo.

Defendant was charged by indictment with second-degree criminal mischief, based on
allegation that he sprayed liquid chicken feces on front exterior of the New York State
Court of Appeals. The Supreme Court, Albany County, Dan Lamont, J., held that (.1) act
alleged amounted to damage to property, within scope of ofiense charged, and (2)

amount of clean-up costs could be properly considered by jury in determining amount of
damage to property,

Ordered accordingly.

RELATED TOPICS

Maliclous Mischiet

Nature and Elcmente ot Oflong6E

Detendant Charged OlJense ol Grlnrinal
l\rischiot

Wes-t Headnotes (zf 
;n;r;;r;;

1 Malicious Mischief @s* Nature and Elements of Offenses
Act of spraying property with liquid chicken feces or other putrid substance
requiring cleaning of property so sprayed, and reducing usefulness of
property so sprayed or causing loss of efficiency of property so sprayed,
amounted to "damage to property,'within scope of offense of second-degree
criminal mischief, McKinney's Penal Law S 145.00,

1 Cases that cite this headnote

2 Malicious Mischief &Sr 1"trr. and Elements of Offenses
Amount of clean-up costs could be properly considered by jury, in prosecution

. for second-degree criminal mischie{, in determining amount of damage to
property occasioned by act of spraying property with liquid chicken feces or
other putrid substance requlring cleaning of property so sprayed. McKinney,s
Penal Law S 145.00.

Attorneys and Law Firms

H79l *3Og Sol Greenberg, District Attorney of Albany County (Christopher Horn, of
counsel), for plaintiff.

Lewis B. Oliver, Jr., Albany, for defendant.

Opinion

DAN LAMONT, J.

At about 5:45 a.m. on the 26th day of January, 1998, defendant Charles E. Collins, lll
ailegedly committed the crime of Criminal Mischiol in the Second Degree when he

sprayed liquid chicken feces on the front eliterior of the New York State Court of
Appeals. The Indictment alleges that the defendant charles E. collins lll with intent to
demage the property of another person, and having no right to do so nor any
reasonable ground to believe that he had such right, did damage the New york *gO4

State Court of Appeals and one cloth tapestry by means of spraying a substance on the

httns://a.next.westlaw.comff)ocrrment/[8c32h 6ded9R)11 dQRecRf?? \)\)e?6dfA/iprw/trrrllTe ?D6/)fi11
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exterior of the building and the tapestry and that the amount of the damage caused by
the defendant to said property was in excess of $1,S00.

BACKGROUND
During the jury trial in December 1999, the detendant testified in his own behalf and
contended during his testimony and through opening and closing arguments by his legal
counsel: (1)thatdefendantwassimplydemanstrating hisdisapproval of theFamily
Court and the Court of Appeals and had no intenl to damage the Court of Appeals; and
(2) that defendanl did not damage the Court of Appeals or the tapestry.

The evidence adduced at trial indicated that the e)derior marble facade of the New *Z9z
York State Court of Appeals was not physically damaged, i.e., that no chips, cracxs,
structural harm, nor permanent stains were caused. The stench of the chicken feces
resulted in the closure of the front entrance to the Court of Aooeals for several business
days, and necessitated a herculean clean-up effort in sub-freezing temperatures which
consisted of using a pressure washer with water and detergent to wash the exterior
marble walls and columns. The purple and gold approximately 6,x 22,banner
proclaiming the 150th anniversary of the Court of Appeals was removed and a new
banner was thereafter purchased and hung.

Drscussro|
The New York Criminal Jury lnstructions fof Criminal Mischief in the Second Degree do
not specifically define the word "damage." The Criminal Jury Instructions state that "the

amount of damage to property is determined by the cost of repair or the replacement of
property whichever is less." (1 CJIINV PL 145.10, at 145-101S [2d ed.l.) Therefore, this

Court was required to: (1) define for the jury the term 'damage property"-specifically,

whether'damage" includes spraying propsrty with a putrid substance which must
necessarily be cleaned up; and (2) instruct the jury as to whether the .amount 

of
damage" to property includes necessary c/ean-up casts.

1 2 Random House Webster's College Dictionary: Second Edition, published in

1997, contains the following definition of 'damage", to wit: "lnjury or harm that roduces
value, or usefulness, etc.'Denzer and McQuillan, in their "Practice Commentary" to
Penal Law $ 1 45.00, McKinney's Consolidated Laws of New york, Book 39, at g7B

(1967) stated: ' 'damage' implies an injury or *3O5 harm to property that lowers its value

or involves loss of efficiency." Accordingly, this Court held and determined that if
spraying liquid chicken feces on the Court of Appeals reduced its usefulness or involved

loss of effciency, that would be sufficient for a jury to {ind damage. This Court further
determined that the amount of clean-up costs could be properly considered by the jury

in determining the amount of damage to property,

CHARGE TO THE JURY
In accordance with the foregoing, this Court on December 23, 1999 charged the jury as
follows:

The First count is Criminal MischieJ in the Second Degree.

Under our law, a person is guilty of Criminal Mischief in the Second Degree when with

intent to damage property of another person, and having no right to do so nor any

reasonable ground to believe that he has such right, that person damages property of
another person in an amount exceeding one thousand five hundred dollars
($1,500.00).

The term "intenf'as used in this definition has its own special meaning in our law. I

. will now give you the meaning of that term.

INTENT means a conscious objective or purpose. Thus, a person intends to damage
property of another person when his conscious objective or purpose is to damage
property of another person.

The term "damage" does not have its own special meaning in our law, and therefore

has its ordinary meaning, Random House Webster's College Dictionary: Second

Edition, published in 1997, contains the following detinition of DAMAGE, to wit: "lniury

or harm that reduces value, or usefulness ...'Thus, damage to property means injury

Page 2 of 3
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or harm t0 real or personal property that reduces the value or usefulness ol such
properly. Damage to property includes injury or harm to real or personal property that
lowers its value or involves loss of efficioncy.

The "AMOUNT OF DAMAGE' to property is determined by the cost of repair of
property or the cost or replacemont of propsrty, whichever is less. *793 The cast of
repak of property include, the cost of any necessary clean-up oporations or
pr@edures reasonably necessary in ordet to r^storc the property to its prior condition,
(emphasis added)

EPILOGUE
After approximately one hour and thirty minutes of deliberadons, *306 the jury rendered
a verdict finding defondant guilty as charged of the crime of Criminal Mischief in the
Second Degree, a class D felony.

Parallel Cltatlons

183 Misc.2d 303, 2000 N.Y, Slip Op, 20070
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Collins v. Carella nr4 f,r V e ai r
supremecourt.AppettateDiviston.rhtrdoepartmunr,ruew$o9tfi!"ti3$f#3rott i81 A.D,3d1117 916N.Y.s.2d532

Supreme Court, Appellate Division, Third Department, New York.
I of I reeults Soarch tsrm

In the Matter of Charles E, COLLINS III, Appellant,

v.

Arlene M. CARELLA,, Respondent, et al., Respondent.

(And Another Related Proceeding.)

Feb. t7, zott.

Attorneys and l-aw Firms

Charles E. Collins lll, Troy, appollant pro se.

Arlene M; Carella, Glenmont, respondent pro se.

Before: PETERS, J.P., SPAIN, ROSE, KAVANAGH, EGAN JR., JJ.

Opinion

*533 ROSE, J.

Appeals (1) from an order of the Family Court of Saratoga County (Pritzker, J.), entered

November 9, 2009, which dismissed petitioner's application, in a proceeding pursuant to

Family Ct. Act article 4, to, among other things, vacate prior ordero of child support, and

(2) from an order of said court (Hall, J.), entered March 5, 2010, which dismissed

petitioner's application, in a proceeding pursuant to Family Ct, Act article 4, to vacat€ a

prior order for the entry of a money judgment.

Petitioner and respondent Arlene M. Carella were divorced in 1981 and, since then, they

have been ongaged in e).tensive Family Court litigation concerning, among other things,

child support. In the tvvo proceedings on appeal, petitioner seeks to vacate accrued child

support arroars by challenging the validity of underlylng orders entered September I,
1 989 and Dscembel 29, 1 994, and an order directing the entry of a money judgment

entered February 9, 1 995.

Petitioner cannot now chall€nge the 1989 order, having lailed to take a timely appeal

(see Mafter of Carella v, Collins, 22a A.D.2d725,726,644 N.Y.S.2d 68 [1996], appeal

dismissed, Iv. denied 89 N.Y.2d 854, 653 N,Y.S.2d 274, 675 N.E.zd 1226 [1996];

Carella v. King, 158 A.D.2d 567, 569, 603 N,Y.S.2d 219 [1993] ). His challenge to the

1994 order is also precluded, as we have previously reviewed that order on appeal and

atfirmed it(Matterof Carcllav. Collins,228 A,D.2dal726,6M N.Y,S.2d 68isee Matter

of carclla v. colllns, 272 A.D.2d 6rt5, il6-647, 707 N.Y.S.2d 526 [20d)] ). Petitioner's

argumont that the 1995 order is invalid because it was based upon an April 1987

support order that we allegedly overturned is likewise without merit. We did not overturn

the support obligations imposed by the 1 987 ordor, but merely vacated a subsequent

finding that his violation of that order was wiltful (see Matter of Careila v. Collins, 144

A.D.2d78,83-84,536 N.Y.S.2d 1020 [1989] ). Petitioner's remaining arguments,

including his contention that his former appellato counsel was in€tfective, have been

considered and found to be without merit.

ORDERED that the orders are affirmed, without costs.

PETERS, J.P., SPAIN, KAVANAGH and EGAN JR., JJ., concur.

Parallel Citations

81 A.D.3d 1117,2011 N.Y, Slip Op,01092
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In the Matter of Charles E. COLLINS III, Appellant,
v,

Arlene Collins CARELI-A' Respondent. (Proceeding No. r.)
ln the Matter of Elinor S. KING, Appellant,

v.

Arlene Collins CARELLA et al., Respondents. (proceeding No. a.)

June rB, 1998.

Petitions were filed seeking vacatur oJ order of Family Gourt granting possession of
house to former wife. Petitions were denied by the Family Court, Seratoga County,
Kramer, J., and potitioners appealed, The Supreme Court, Appellate Division,
Yesawich, J., held that: (1 ) order not in excess of the jurisdiction ol the Family Court,
and (2) order did not implnge on ownership rlghts of third parties in the house.

Affirmed,

r West Headnotes (2)

Ghange View

Divorce &P Jurisd'ct'on and venue

Where issue of support was oxpressly reforred to Family Gourt in parties'

emended separation agreemont, that court was empowered to decide matters

relatod to possession of property that were directly pertinent to issue of
support; thus, since award to former wife ol possession of house, voluntarily
purchased by husband for wife and children after divorce, until all children

reached 21 or were emancipated was part and parcel of the necessary

support of the family, it was not in excess of th€ iurisdiction of the Family

Court,

3 Cases that cite this headnote

2 Divorce &*P Judgment or Decroe

Order granting to former wife possession of house which husband had
purchased for family, but which was currently owned in part by third persons,

did not impinge on ownership rights; order provided that if wife and children
were dispossessed from the property, husband should provide alternate

housing.

:

:

i

il
!

:

I

i

Attorneys and Law Firms

*696 Charles E. Colllns, lll, Troy, in person.

Elinor S. King, Troy, in person.

Nicholas D, Morsillo, Schenectady, for respondents.

Before WHITE, J.P., and YESAWICH, PETERS, SPAIN and cRAFFEO, JJ.

Opinlon

*850 YESAWICH, Justice.
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fupeals (1 ) from an order of the Family Court of Saratoga County (Kramer, J.), entered

May 6, 1997, which, in a proceeding pursuant to Family Court Act article 4, granted

respondent's motion to dismiss the petition in proceeding No. 1, (2) from an order of

said court, entersd August 27 . 1997 , which, in a proceeding pursuant to Family Court
Act article 4, denied petitioner's motion lor reconsideration in proceeding No. 1, and (3)

from an order of said court, entered September 26, 1 997, which, in a proceeding

pursuant to Family Court Act article 4, granted respondent Arlene Collins Carella's

motion to dismiss the petition in proceeding No. 2.

*851 In these two proceedings, petitioners, Elinor S. King and Charles Collins lll, seek

vacatur of a Family Court order entered on April 22, 1 986 on the ground that the court
6xceeded its jurisdiction by awarding respondent Arlene Colllns Carella (hereinafter

respondent), #692 Collins'former wife, exclusive possession oJ a houss presently

owned by King and her husband (who is not a party to these proceedings). Previous

court decisions disclose that after Colllns and Carella divorced in 1981 , Colllns had

voluntarily undertaken to provide housing for Carella and their three children, and had
purchased the house with his mother and tather, jointly, for that purpose. Collins
thereafter deeded his one{hird interest in the house to King.

In its 1986 order deciding issues of child support, custody and visitation, Family Court

tound, inter alia, "[t]hat to allow [Collins] to exclusively occupy or to dispose oJ the
subiect premise, without providing a suitable substitute, would be adverse to the best

interests of the children". Accordingly, the court awarded Carella exclusive possession

of the house until all of the children of the marriage reach age 21 ot are emancipated, or

until she remarries or permits another aduh to occupy the premises on a permanent

basis (otherthan as a live-in babysitter or housekeeper). Ths order wont on to provide

that if Carella and the children were'dispossessed" from the premises, Collins was to

"provide adequate and suitable alternate housing * * * without delay". 1

1 Petitioners now contend, inter alia, that inasmuch as Family Court has no

iurisdiction to sffect a general properly distribution incident to a divorce (see, e.9.,

Matter of Virostek v. Wilkins, 63 A.D.2d 207, 2A8,406 N.Y.S,2d gOAi Matter of
Borkowski v. Borkowski,3S A.D.2d 752,753,330 N.Y.S.2d 106), and no jurisdiction

over property purchased after the parties' divorce and owned entirely or partially by third
parties (the Kings), these provisions are null and void and should be vacated pursuant

to CPLR 5015(a)(4). We disagree. Where, as here, the issue of support has been

expressly referred to Family Court (in this case, the reference was contained in the

parties'amended separation agreement, which was Incorporated into the divorce

decree), that court is empowered to decide matters related to the possession of property

i{ they are directly pertinent to the issue of support (see, Capelli v. Capel!i, 42 A.D.2d

S05, 906, 347 N.Y.S.2d 601; Matter of Davidow v, Davidaw, 97 Misc.2d 220,226,410
N.Y,S.2d 989), And, as Family Court noted in its bench decision granting respondent's

motions to dismiss the instant pethions, respondent was awarded possession of the

Vopetly *852 as "part and parcel of the necessary support of the family"; in formulating

the 1986 support order, the court "was merely saying thatthis housing should be part o{

the support obligation of Mr. Collins * t * based upon the need and the best interest of

the lamily and the children". Under the circumstances, we are not persuaded that Family

Court exceeded its jurisdiction such that vacatur would b6 warranted.

2 As for King's arguments that Family Court did not have iurisdiction over her

person or her property, this court has previously rejected these arguments (see, Carella

v. Collins, 228 4.D.2d725,728,644 N.Y.S.2d 68, appeal dismiss^d, lv. denied 89

N.Y.2d 854, 653 N,Y.S.2d 274,675 N,E.2d 1226) for the order, read as a whole, was

clearly intended only to impose upon Collins a duty to provide suitable lodging for his

dependents, not to impinge upon King's ownership rights. lt does not preclude her from

exercising those rights; indeed, it expressly recognizes the possibility that Carella and

the children may be dispossessed from the property, presumably by forces beyond

Collins'control, and requires that he take certain actions should that occur.

Petitioners' remaining arguments have been considered and found wanting,

ORDERED that the orders are affirmed, with costs,

Page 2 of.3
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WHITE, J.P., and PETERS, SPAIN and GRAFFEO, JJ,, concur,

Parallel Citations

251 A.D,2d 850, 1998 N.Y. Slip Op.06210

, Footnotes

In an attempt to regain possession of the property, the Kings have

commenced an ejectrnent proceeding, which apparently has not yet been

resolved.
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Supreme Court, Appellate Division, Third Departnent, NewYork.

In the Matter of Arlene M. CARELLA, Respondent,

v.

Charles E. COLLINS III, Appellant.
(And Another Related Proceeding.)

May4,2ooo.

ln post-divorce proceedings, former husband appealed from order ol the Family Court,

Saratoga County, Feldstein, J., granting some applications and denying other

applications concerning child support. The Supreme Court, Appellate Division, Rose, J,,

held that: (1) former husband was responsible for payment of children's past-due

medical bills to former wife; (2) former husband was responsible for paying portion of

former wife's past-due utility bills; (3) decision requiring former husband to provide

housing lor former wife and children was enforceable order; (4) former husband's

contention that order setting his child support retroactive to certain date was not lawful

or enforceable was barred by doctrine of res judicata; (5) interim provision of child

support order requiring former husband to provide housing to former wife and children

was appropriate; and (6) family court correctly recognized that it did not have jurisdiction

over former husband's allegations of criminal conduct against child support investigator.

Order affirmed.

i Wesl Headnotes (8)
:..... ......

Change View i

I Child Support fu O$er particular defenses or grounds for roduction of 
i

arrearages j

Former husband was responsible for payment to former wife for children's 
i

postdivorce, past-dus medical bills, though one order directed each party to 
:

pay one-half of past-due bills without stating to whom payment was to be j

made; previous order specifi€d that payment was to be made to former wife 
,

and that former wife was responsible for paying medical providers. 
i

i

2 Divorce #% Retroact've modification i

Former husband was responsible for paying portion o{ former wife's post- 
i

divorce, past-due utility bills, though his obligation to pey utility bills was 
i

vacated in subsequent post-divorce proceeding to modify such obligation; 
i

Appollete Division's finding concerning former husband's inability to pay utility i

eXpensesandlami|ycourt.ssubsequentredeterminationofhissupport

obligation were rotroactive only to time of filing of his petition to modify such 
i

obligation. McKinney's Family Court Act S 449, subd. 2. i

i

1 Cases thal cite this headnote i

3 Divorce Sry* Judgment or Decroe

Family court's post-divorce decision requiring former husband to provide

housing for former wife and parties' children until all children reached age 21

or were emancipated, was enforceable order, though court denominated

document as a "decision" on its first page and cover letter; document

unambiguously communicated court's disposition of matter and its

penuhimate paragraph stated'it is further ordered," implying that preceding
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determinations were also ordered, decision was filed with court's clerk, and

former husband did not appeal ord€r. McKinney's Family Court Act g 217,

subd. 2.

4 Child Support fu Res 'ud'cata

Former husband's contention that family court's post-divorce order setting his

child support obligation retroactive to certain date was,not a laMul or

enforceable order because it allegedly failed to comply with the Child Support

Standards Act was barred by doctrine of res judicata, where former husband
previously appealed child support order, and such order was upheld by

Appellate Division. McKinney's Family Court Act S 413.

2 Cases that cite this headnote

S Judgment Sry Matters which might have been litigaled

Judgment {b Matters actually litigatod and determined

Res judicata precludes not only those issues actually litigated previously, but

also those which might have been raised in a former action.

1 Cases thal cite this headnote

6 Chlld Suppo* Sr$' f-issns6 suspension or revocation

Family court correctly held that suspension of former husband's driver's

license could have been sustained if he had been given the prescribed

statutory notice of such suspension, where former husband violated prior child

support order. McKinney's Family Court Act S 454, subd. 2(e).

1 Cases that cite this headnote

7 Child Support fu Divorce, dissolution of marriage, or other proceeding

pending

Chlld Support fu Divorce, dissolution of marriage, or other proceeding

pending

Interim provision o{ post-divorce child support order, requiring former

husband, in addition to his child support obligation, to provide housing to

formor wife and children for two and one-half months, wes appropriate,

though former husband demonstrated change in circumstances warranting

modiffcation ot his chlld support obligation; shelter was important component

of child support, and former husband's general obligation to provide child

support was not terminated.

8 Divorce & Jurisd ct'on of Cause of Action

Farnily court correctly recognized $at it did not have jurisdiction over former

husband's allegations of criminal condud against child support investigator

who allegedly signed and filed a petition, which contained different amounts ol
child support and arrears than that of previous court order; family court found

that discrepancy in investigator's petition and court order was a clerical error,

and such grror was irrelevant because investigator's pethion was dismissed.

McKinney's Const. Art. 6, $ 1, cl, b; McKinney's Family Court Act $ 156;

McKinney's Judiciary Law S 753, subd. 2.

Attorneys and Law Flrms

*528 Charles E. Collins lll, Troy, appellant in person.

Before: CARDONA, P.J., CREW lll, PETERS, ROSE and LAHTINEN, JJ.

Opinlon

1645 RosE, J.
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Appeal from an order of the Family Court 0f Saratoga Coulty (Feldstein, J.), entered

December 15, 1998, which, inter alia, dismissed the application ol Charles E. Collins lll,
in a proceeding pursuant to Family Court Act article 4, to modify an order of child

suppon.

Family Court's order resolved six petitions and tlvo supplemental applications: one by

Arlene M. Carella (hereinafter petitioner), six by Charles E. Collins lll (hereinafter

respondent) and one by the Saratoga County Department of Social Services
(hereinafter DSS). Petitioner and respondent, who were married in 1975, are the

parents of three children, two of whom were under age 21 at the time of Family Court's

order, Since their divorce in 1981, the parties have engaged in e)tensive litigation

dealing with issues of custody, visitation, housing and support.l

After holding hearings, Family Court granted some applications and denied others

finding that, inter alia, respondent had willfully violated an order to pay the children's

past-due medical bills in the amount of $800, nonwillfully violated an order to pay a

portion of petitioner's utility bills, had violated no*646 court order in not paying a

$35,858 ludgment for support arrears, and was not required to supply housing to

petitioner after March 1 , 1 999, The court also rejected respondent's argument that

suspension o{ his driver's license was based on an invalid support order, but stayod the

suspension pending further fact finding concerning whether he was given the prescribed

prior notice. Respondent now appeals and we affirm.

1 2 Respondent's initial contention that no prior order had required him to make

payment for past-due medical bills to petitioner, rather than to the provider, has no

merit, Although the March 12, 1987 order directed each party to pay one half ol the past

-due bills without stating to whom the payment was to be made, the underlying March 5,

1987 decision clearly specified that payment was to be made to petitioner and that
petitioner was responsible to pay the providers. Similarly, respondent's argument that

vacatur of his obligation to pay petitioner's utility bills should have extended to all past-

due bills overlooks the fact that this court's finding concerning his inability to pay the

expenses listed in the March 12, 1987 order (Matter of Carella v. Collins, 144 A.D.zd78,

536 N.Y.S.2d 1020) and Family Court's subsequent redetermination of his support

obligation were retroactive only to Decembet 2, 1987, the tim€ of the filing of the petition

to modify that obligation (see, Family Ct. Act $ a49l2l; Matter of Simmons v. Hyland,235

A,D,2d 67,71, 663 N.Y.S.2d 434). Thus, survival of a portion of the arrears was

properly recognized by Family Court.

3 *529 Respondent next challenges Family Court's conclusion that an earlier

written decision, dated April 22, 1986, was an enforceable court order even though not

identjfied as such. This decision stated that respondent was obligated to provide

housing to pethioner and the parties' children until all the children were 21 years old or

emancipated. While it may have been inartful for the caurt to denominate the document

a 
-Decision" on its first page and in a cover l6tter, the document unambiguously

communicated the court's disposition oJ the matter and its penultimate paragraph stated

"it is further ordered", implying that the precoding determinations also were "ordered".

Also, since Family Court's original orders are filed with the court's clerk (see, Fanlily Ct.

Act g 217121), as was this decision, respondent's contention that this decision is not

enforceable as an order because it was never entered is meritless. Moreover, as

respondent did not appeal this order, he is bound by its directions.

4 5 Respondent also contends that Family Court's December 29, 1994 order,

which continued , inter alia, respondent's child support 164z obligation retroactive to

December 2, 19a7, is not a laMul or enforceable order because it fails to comply with

the Child Support Standards Act (Family Ct. Act $ 413) (hereinafter CSSA). We concur

in Family Court's determination that this issue is precluded under the doctrine of res

judicata because respondent previously appealed that order (Matter of Carella v,

Collins, 228 A.D.2d725,644 N.Y.S.2d 68, appeal dismissed, lv. denied 89 N.Y.2d 854,

653 N.Y.S,2d 274,675 N.E.2d 1226). Res judicata precludes not only those issues "

actually litigated previously, '"but also those which [might] have been'raised in the

former action * * * ' ' (Lake George Park Cotnmn. v. Salvador, 245 A.D.2d 605, 607, 664

N.Y,S.2d 847, lv. di'missed, lv. denied 91 N.Y.2d 939, 670 N,Y.S,2d 402, 693 N.E.2d

749, quoting Moss v. Medical Liab. Mut. tns. Co., 224 A.D.2d762,763,636 N.Y.S.2d

Page 3 of 5
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948, quoting Culver v. County of Rensselaer, 139 A.D.2d 853, 854-855, 527 N.Y.S.2d

874,lv. denied 72 N.Y.2d 807, 533 N.Y.S.2d 56, 529 N.E.2d 424', see, Parker v,

Blauvelt Volunteer Fire Co., 93 N.Y.2d 343, 348-349, 690 N.Y.S.2d 478,712 N.E,zd

647). Respondent cannot now attack the validity ot an order that this court has upheld.

6 Respondent further contends, tor the same reason, that the December 29, I 994

order cannot serve as the basis for suspension of his driver's license. Where a person is

brought before the court for failing to obey a laMul order of support, and the court finds

that the person has failed to comply with such order, the court may exercise any of the

powers of enforc€ment enumerated in Family Court Act $ 454. Suspension ol driving

privileges is one such power (Family Ct. Act $ 454[2][e] ). Thus, Family Court correctly

held that suspension of respondent's driver's license could be sustained if he had been

given the prescribed statutory notice because rospondent had violated the December

29, 1994 order.

7 Respondent also argues that since he demonstrated a change of circumstances.

warranting modification of the April 22, 1986 order requiring hirn to provide housing to

petitioner and his children separate from his general child support obligation, Family

Courtshould not have extended his housing obligation until March 1, 1999.2 In the

decision and order being appealed, Family Court stated that his obligation was being

continued for 2 % months "[i]n order to provide the petitioner with adeguate time to find

other suitable housing arrangements and to allow [the parties'youngest childl to

complete his high school credits'. This was an authorized and appropriate interim

provision s53O for the needs of th€ child because shelter is an important component of

child support and respondents general obligation to provide child support was not

terminated.

I *648 Respondent's final contention is that Family Court improperly refused to take

any action against Arlene Palumbo, the DSS support investigator, for signing and filing a
petition stating thatthe decision and order ofApril'15, 1987 required respondentto pay

$120 per week in child support and $30 per week in arrears. Although the specified

decision and order contained difterent amounts of support and arrears, an order of

September 8, | 989 required respondent to pay th€ amounts stated in Palumbo's

petition, At its hearings, Family Court found this discrepancy to be a clerical error and

ruled that it was irrelovant because Palumbo's petition had been dismissed.

As a court of record, Family Court may exercise its contempt power to punish a deceitful

statement in appropriate circumstances (se€, N.Y. Const., art, Vl, $ ltbl; Family Ct. Act

S 156; Judiciary Law S 753[4[2] ). Here, the court clearly found no basis to do so and

correctly recognized that it had no jurisdiction over allegations of criminal conduct (see,

N.Y. Const,, art. Vl, $ 13). Instead, the coun properly referred respondent to law

enforcement officials and the District Attorney. Thus, again respondent has {ailed to

demonstrate any grounds lor us to disturb the rulings of Family court.

ORDERED that the order is affirmed, without costs.

CARDONA, P.J,, CREW lll, PETERS and LAHTINEN, JJ., concur.

Parallel Citations

272 A.D.2d 645, 2000 N,Y, Slip Op. 04362

Footnotes

1 The record |."r"r"n""a ,|o prior orders. Th" p.rti", have also U""n b"tor"
this court on five prior occasions (Matter of Collins v. Carella, 251 A.D.2d

850, 676 N,Y.S.2d 6gq Mafter of Carella v. Collins, 228 A.D.zd725,644
N.Y.S.2d 68, appeal dismissed, lv. denied 89 N,Y.2d 854, 653 N,Y.S.2d

27 4, 675 N.E.zd 1 226; Matter of Carella v. Collins, 204 A.D.2d 831, 6 1 4

N,Y,S.2d 329, appeals dismissed, Iv. dismissed 84 N,Y.2d 850, 61 7

N.Y.S.2d 139, 641 N.E.2d 160; Carellav. King, 198 A.D.2d 567, 603

N.Y.S,2d 219i Mattet of Carclla v. Collins, 144 A.D.2d 78. 536 N.Y.S.2d

1 020).
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2 Although this date passed over a year ago, the issue is not moot because

respondent claims that he would be entitled to rent for the time he provided

housing if he were not required to do so,

End Of DOCUment ,.O 201 1 Thomson R6uters. No claim to original L].S. Governmert lvolks,

Preleronces i My Contacts i Getting Started I Help i Sign Otf

{ffi tn*,*n ou*uo
WestlawNext.O2oll ThomsonReulor6 i Privaoy: Aodsslbility: Conl8ctljs: 1-8oo-REF-ATTY(1-800-733-2889) i lmprovow€stlawNen 't':.!



Carella v. Collins - WestlawNext

Westl,awl',I€rtf

Page 1 of 1

334-aa

8ffi "ooY$f f'q!tVgtkim,31,,4,1,99ttroufi sloJl*o;ssqN.y.s.2d245rab,e)
680 N.E.zd 619

Return !o llst Gtre il04ttl6$fhe Court 8Pfrfllbflll of New york is referenced in the New york

Supplement antl North Eastern Reporter in a Table of Decisions Without Published
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Court of Appeals of New York

ln Matter of Arlene M. Carella

v.

Charlss B. f,olling, III, Elinor S. King

NO. sZ i March ao, 1997

Opinion
89 n.y.2d 854, 653 n.y.s.2d 274,675 n.e.zd 122.

Denied,

Parallel Cltetlons

89 N.Y,2d 1030,680 N.E.2d 61e
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Court ofAppeals ofNew Yorlc

In the Matter of Arlene M. CARELLA, Respondent,

v.

Charles E. COLLINS,III, et al., Appellants.

Nov. 26, 1996.

Oplnlon
Reported below: 228 A. D. 2d 725, 644 N.Y,S. 2d 68.

On the Courfs own motion, appeats by appellants Colllns and King dismissed, without

costs, upon the ground that no substantial constitutionel question is direcfy involved.

Motions br leavo to appeal by appellants Collins and King denied,

Parallel Gltations

89 N.Y.zd 854, 675 N.E.zd 1226
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228 A.D.zd725 644 N.Y.s.2d 68

Supreme Court, Appellate Division, Third Departnrent, New York.

In the Matter of Allene M. CARELLA, Respondeut,

v.

Charles E, COLLINS IlI, Appellant.

Elinor S. King, Appellant.

June 6, 1996.

Former wife petitioned to compel payment of child support and arrears pursuant to

previous Family Court directives. Former husband cross-petitionod Jor custody of

children. Supervisor of county support collection unit filed additional petition on behall ol

wife alleging violation by husband of support order. Husband petitioned to have wife

held in contempt for frustrating his right to visitation. The Family Court of Saratoga

County, Austin, J., awarded child support arrears to wife, continued custody of children

in wife, and dismissed petitions of husband and county support collection unit. Husband

appealed. In addition, husband's mother sought review ol Family Court's order insofar

as it afiected her property and financial interests. On consolidated appeal, the Supreme

Court, Appellate Division, Yesawich, J., held that: (1) husband was not entitled to credit

against child support arrears for amounts expended to provide his former wife and

children with housing; (2) monetary awards against husband for child suPport arrears

and counsel fees did not constitute 'punishment" so as to trigger husband's right to jury

trial; (3) findings of Family Court with respect to its denial of husband's petition for

custody and its determination that husband wilfully violated previous support orders had

ample basis in fact; and (4) order of Family Court denying husband credit against child

support arrears for mortgage payments made on residence of wife and children, of

which residence husband's mother was part owner, did not affect ownership rights of

husband's mother.

Affirmed.

*"i r""J"",;""F

Change View

1 Chlld Support & Weignt and sufficiency

Former husband was not entitled to credit against child support arrears for

amounts expended to provide his former wife and children with housing;

husband failed to submit any proof of amounts Purportedly spent for such

purpose, husband's failure to make mortgage payments on home occupied by

wife and children for approximately a year resulted in commencement of

foreclosure proceedings, and order establishing husband's child support

obligation demonstrated Family Court's awareness of housing situation and

clearly evinced court's intention to require thal husband make weekly child

support payments in addition to amounts advanced to supply wife and

children with shelter.

2 Chlld Support fu Rev'ew

Contention of former husband that Family Court erred in calculating his child

support obligations in that it failed to consider value of housing he provided to

former wifs and children as imputed income to former wife was not properly

bofore Appellate Division, where such contention was essentially challenge to

underlying order of Family Court Jrom which no appoal was taken.

RELATED TOPICS

Entorcemsnt
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Right to Trial by Jury

Child Arcoss Fighls
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2 Cases that cito this hoadnote

3 Jury S* Domestic Relations Cases

Monetary awards against former husband for child support arrears and

counsel fees did not constitute "punishment" so as to trigger husband's righl

to iury trial, and sectjon of Family Court Act governing procedure in support
procoedings was thus not unconstitutional for failing to afford jury trial with

respect to such awards; awards at issue were remedial rather than punitive,

intended to compensate former wife and children for actual losses brought

about by former husband's conduct, and were akin to civil contempt fines or
penalties. McKinney's Family Court Act $g 435(a), 454, subds. 2(a), B.

4 Child Custody &* Weigfrt and Sufficiency

Child Support &s We'ght and sufficiency

Findings of Family Court with respect to its denial of lormer husband's petition

for custody and its determination that husband wilfully violated previous

support orders had ample basis in fact and were neither improper nor

unwarranted; husband had continuously placed his own interests above those

of children, had failed to visit children or pay support because he believed he

was being denied constitutional right to public trial, had paid substantial sums

and expended large amounts of time pursuing spurious legal claims while

ignoring his support obligations and refraining from seeking gainful

employment, and failed to provide any proof substantiating his allegations of
abuse and neglect by lormer wif€.

chlld Support StF Val'd'ty

Constitutional Law &w Child custody, visitation, and support

For purpose of determining constitutionality of provisions of Family Court Act

governing effective dates of orders of support and continuing jurisdiction of

Family Court over support proceedings, to eNitent such provisions can be

interpreted as treating recipient and payor of child support differently, those

parties are not similarly situated, in that recipient has custody of children and

concomitant need to obtain funds for their support, while payor does not.

U.S.C.A. Const.Amend. 14; McKinney's Family Court Act Sg 449, 451 .

Divorce fu Rights and liabilities as to property in general

Order of Family Court donying formor husband credit against child support

arrears for mortgage paymonts made on residence of former wife and

children, of which residence husband's mother was part owner, did not atfect

ownership rlghts of husband's mother, despite Family Court's grant of sole

possession o{ such house to former wife; no order of Family Court concerning

husband's duties to provide wife with housing awarded title of house at issu6,

or absolute right to occupy such house, to wife in derogation of husband's

mother's rights of ownership, but rather explicitly recognized possibility that

wife and children might be dispossessed and provided that should that occur

husband was to turnish them with suiable ahernate housino.

'| Cases that cite this headnote

Attorneys and Law Firms

Charles E. Collins lll, Troy, appellant in person, and Cynthia Feathers, Saratoga

Spdngs, for Charles E. Collins lll, appellant.

Elinor S. King, Troy, for appellant in person.

Nicholas D. Morsillo, Schenectady, for respondent.

Before CREW, J.P., and WHITE, YESAWICH, PETERS and SPAIN, JJ.
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Opinion

YESAWICH, Justice,

Appeals (1) from an order of the Family Gourt of Saratoga County (Austin, J.), entered

December 29, 1994, which, inter alia, granted petitioner's application, in a proceeding

pursuant to Family Court Act articles 4 and 6, to direct respondent to pay for support of

his children, (2) from the judgment entersd thereon, and (3) from an order of said court,

entered April 12, 1995, which directed respondent to pay petitioner's counsel fees.

The current round of litigation betvveen these parties, who were divorced in 1981, was

begun with a petition charging that respondent had violated previous Family Court

directives, including an order entered September 8, 1989 which mandated that he pay

$120 per week in child support for the parties' children and $30 per week for arrears.

Respondent then cross-petitioned lor, inter alia, custody of the children, and the

Supervisor of the Support Collection Unit of Saratoga County filed an additional petition,

on behatf of petitioner, alleging that respondent violated a support order. Respondent

then filed a second application, seeking to have petitioner held in contempt for

frustrating his right to visitation.

A hearing was hold at which €vidence was received with respect to the issues raised in

these tour petitions, after which respondent was found to have wilfully violated the terms

of Family Court's prior orders, and petitioner was awarded $35,859 in arrearages, as

accrued from September 1989 through December 29, 1994 (the date ofthe court's

order), along with counsel fees. Custody was continued in petitioner, with lespondent to

have visitation 'subject to the wishes of the children', the youngest of whom was then

14 years old. The Suppon Collection Unit's petition was dismissed as procedurally

defective, and respondent's application to hold petitioner in contempt was dismissed for

lack of prooJ. Respondent appeals. ln addition, respondent's mother, Elinor King, who

currently owns the residence where petitioner and the children have been living since

1984 (hereinafter the house), seeks review of Family Court's order of December 29,

1994 insofar as it atfects her property and financial interests. Though King was not a

party to tho undorlying action, her motion to file a briet and to consolidate the appeals

was granted.

We affirm. Many of respondent's arguments on appeal have been raised previously, and

been rejected, or are aimed at the propriety of earlier Family Court orders, the time to

appeal from which has long since expired (see, e.9., Carella v. King, 198 A.D.2d 567,

569, 603 N.Y,S.2d 219i Matter of Carella v. Collins, 144 A,.D.zd 78, 82, 536 N,Y.S.2d

1020). To the €xtent that respondent's objections to the orders and judgment at hand

are germane and timely, they are groundless.

1 Family Court's finding that respondent is not entitled to a credit against his child

support arrears for amounts he has expended to provide petitioner and the children with

housing was not improper. As the court noted, respondent failed to submit any proof of

the amounts he purportedly spent for this purpose; indeed, petitioner testified that

respondent's failure to make mortgage payments tor approximately a year resulted in

the commencement of a foreclosure proceeding, and that it was King who eventually

satjsfied the debt. Moreover, the Septembor 8, 1989 order establishing respondent's

child *71 support obligation demonstrates that Family Court was fully aware of the

housing situation. Although that order does not explicitly direct that respondent continue

to provide housing for his children, read as a whole it clearly evinces the court's intent to

require that he make weekly child support payments of $120, in addition to any other

amounts he might advance to supply petltioner and the children with shelter.

2 Respondent's related contention-that Family Court erred, when calculating his

child support obligations, in failing to consider the value of the housing he has provided

as imputed income to petitioner-is not properly before us, as it is essentially a challenge

to the underlying order, dated September 8, 1 989, from which no appeal was taken

(see, Carella v. King, supra, at 569, 603 N.Y.S.2d 219t Matler of Baral v. Barol,95

A.D.2d 923, 925,464 N.Y.S,2d 564).

Page 3 of5

frr.. 
^ 

t^1^1A1r lnn.^n1-n4a' tA- -,,1 1-/.t7i^---l"r:--ltrF 1laalanl 1



Carella v. Collins - WestlawNext

3 3 A-af
Respondent's claim that he was entitled to a jury tial on the violation petitions, and the

complementary suggestion that Family Court Act $ 435(a) is unconstitutional for failing

to afiord one, are also meritless. To support his argument in this regard, respondent

attempts to characterize the potential money judgments that can arise from a finding of

violation (see, Family Ct Act $ 454I4Ial; [3] ) as "fines', and urges that these Jines,

along with the other statutory remedies and sanctions-including incarceration, probation

and the opportunity to invoke certain enforcement mechanisms (such as sequestration

of assets and income execution)-constitute sufficiently serious "punishment'' as to trigger

the right to a jury trial. The monetary awards at issue (for support arrears and counsel

fees) are not punitive in nature, however, but are remedial, intended to compensate a

petitioner and the subject children for actual losses brought about by the violator's

conduct. Being akin to civil contempt fines or penalties, they are not considered

punishment tor the purpose of determining whether a iury trial must be permitted (see,

Matter of Departmeti of Hous, Preservation & Dev. of City of N.Y. v. Deka Realty Corp.,

208 A.D.2d 37. 49, 620 N.Y.S.2d 837).

4 Nor are Family Court's findings and conclusions with respect to the issues of

custody, visitation and respondent's wiltful violation of the prior support orders improper

or unwarranted. The record evidence establishes, intet alia, that respondent has

continuously placed his own interests above those of his children, by, for example,

leaving the State for several years and failing to visit the children or pay any support

during that time, because h6 believed that he was being denied his constitutional right to

a public trial. In addition, respondent paid substantial sums, and expended large

amounts oltime, pursuing his spurious legal claims, while ignoring his support

obligations and refraining from looking for gainlul employment that would enable him to

meet those obligations. These facts, coupled with the lack of any proof substantiating

respondent's allegations of abuse and neglect by petitioner, provide ample basis for

Family Court's denial of his petition for custody, as well as its determination that he

wilfully violated the support orders (see, Mattet ol Pirie v. L-aw, 92 A.D.2d 701 ,702,460
N.Y.S.2d 395). Furthermore, the visitation provisions are not inappropriate given the

children's ages, their wishes, and their prior and continuing interaction with respondent.

5 Having been afforded a public hearing, respondent's insistence upon his

entitlement to one is moot. His claims that several of the applicable statutory provisions

are unconstitutional have either been previously rejected by this court (see, Maner of
Carelta v. Coltins, 1M A.D.2d 78, 82, 536 N,Y.S.2d rc2}, supra) or are plainly

meritless. To the extent that Family Court Act $$ 449 and 451 can be interpreted as

treating the recipient and the payor of support differently, it suffices to note that those

parties are not similarly situated, as the recipient has custody of the children and a

concomitant need to obtain funds for their support, while the payor does not.

6 As for King's arguments, she maintains that Family Court erred in granting

petitioner sole possession of the house, and ordering respondent to pay the mortgage

and other expenses associated with that dwelling, in contravention o{ her rights as a*72
part owner thereof. The instant order, however, does not affect King's ownership interest

in any respect, but merely declines to provide respondent with a credit for the mortgage

payments he ostensibly made. Moreover, examination of the earlier Family Court orders

that established and continued respondent's duties to lurnish petitioner with housing

reveals that petitioner has not al any time been awarded title to, or an absolute right to

occupy, the premises in derogation of King's rights of ownership; rather, those orders

explicitly recognized the possibility that petitioner and the children might be

"dispossessed' and provided that, should that occur, respondent was to furnish them

with'suitable alternate housing'. Hence, King has at all times been free to exert her

ownership interest. Respondent's remaining contentions have been considered and are

without merit.

ORDERED that the orders and judgment are affirmed, without costs.

CRFW, J.P,, and WHITE, PETERS and SPAIN, JJ., concur.
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NOS. 2g2,SSD9 i Feb16, 1995

App.Div.3, Dec. 14, 1994
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GMNTED OR DENIED..

Appeal dismlssed.
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Third Deparbnent, New Yorlc

In the Matter of Arlene C. CARETLA Respondent,

v.

Charles E. COLLINS III, Appellant.

Mey r2,t994.

Atlomeys and Law Firms

Charlcs E, Colllnr lll, in pro. per,

The Morsillo Law Firm (Nicholas D. Morsillo, of counsel), Schenectady, for respondent.

Opinlon

MIKOLL, Jusilce Presiding.

Appeal from an order of Family Court of Saratoga County (A,ustin, J.), entered

Septombor 24, 1992, which, in a proceeding pursuant to Femily Court Act afticle 4, lntel
a,la dismissed respond€nt's cross applicstion for various relief under the Family Coun
Act.

The order appealod from, enterod Septembor 24, 1992, is e nonfinal order and is thue

not appealable to this court (see, Family Ct. Act $ 1112i Mattet of Zavistowski v.

Zdvistot^tski,54 A.D.2d 986, 389 N.V,S.2d 21).

ORDERED thet the appeal is dismlssed, without costs.

MERCURE, CREW, WHITE and YESAWICH, JJ., concur,
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Supreme Court, Appellate Division, Third Department NewYork.

Arlene M. CARELLA, Respondent,

v.

Everett G. KING et al., Defendants,

and

Charles E. Collins III, APPellant.

Nov.4, 1993.

Ex-wifo brought aclion seeking monetary damages from ex-husband, and two others

alleging conspiracy to deprlvo her ol use and occupancy ol hgr home, Ths Supremo

Court, Saratoga County, Kenlry, J., denied ex-husband's mouon for protoctfue order to

prevent his deposition. Ex-husband appealed. fhe Supreme Court, Appellate Division,

Mikoll, J.P., held that denial ot protective order was not an abuse ol discretion'

Affirmsd.

i Wect HEadnoles (3)

i chanoe View

i

i r PrEtrlal Procedure fip Objections and Protectivo Ordsrs

i Protectiv€ order will issue only if factual showing is made of prejudice'

ennoyance or privilege, McKinney's CPLR 3103(a).

2 Cases that cite this headnote

2 Pretrlal Prooedure i4l Disoretion of Court

Scope and supervision of discovery is generally whhin sound discretion of

court where action is pending.

4 Cases that cite this hesdnote

3 protrlal Procedure {tw ptot"*' 
" 

Orders Be{ore Examination

Supreme Court's denial of dofendant's motlon for protective order to prevont

his deposition wa6 not an abuse of discretion, ahhough defondant contended

it would be inconvenient for him to travel from Florida, where he now resided'

to N6w York for oral examination, that he was at a disadvantage because he

did not have attorney, and that plaintiffs request fcr discovery was attempt to

get him into lurisdiction to efiect his anest pursuant to Family Court order.

McKlnney's CPLR 3103(a).

i + Cases that che this headnoto

Attomeys and Law Flrms

Charles E. Collins lll, pro se.

lfiihotas D. Morsillo (Brian E. Logan, of counsel), Schenectady, for respondsnt.

Bebrs MIKOLL, J.P., and YESAWICH, MERCURE, CREW and MAHONEY, JJ.

Oplnlon

*567 MIKOLL, Justice Presiding.
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Appeal from an order of the Supreme Court (Keniry, J.), entered July 29, 1992 in

Saratoga County, which, inter alia, denied a motion by defendant Charles E. Collins lll

for a protective order.

Plaintiff commenced an action in July 1991 seeking monetary damages from her former

husband, defendant Charles E. Collins lll, and defendants Everett G. King and Elinor

King, *568 Collins is Elinor King's son. Plaintiff contends that defendants conspired to

deprive her of the use and occupancy of her home, now owned exclusively by the

Kings. Collins had possessed a one-third interest in the home which he transferred to

Elinor King in November 1986. Plaintift had been awarded exclusive possession of the

home by order of Family Court dated April 22, 1986. Collins and the Kings answered

pfaintiffs action by interposing deJenses, including Collins' assertion that the April22,

1986 order of Family Court awarding exclusive possession of the house to plaintiff was

overturned by this court (see, Maner of Carella v. Collins, 144 A.D.2d 78, 80, 536

N.Y.S.2d 1020) and, therefore, the lawsuit was baseless. Plaintiff moved to strike the

Kings'affirmative defenses and to orally depose Collins and Everett King. The Kings

responded and cross-moved to consolidate this action with an HPAPL article 15 action

they had commenced for possession of the house in Supreme Court and ior a protectiv€

order preventing the deposition o{ Everett King. Collins cross-moved for a protective

order pursuant to CPLR 3103(a) preventing plaintiff from deposing him.

On July 29, 1992, Supreme Court denied Collins' motion tor a protective order, denied

plaintift's motion to dismiss the aftirmative *220 defenses and denied the Kings' motion

for consolidation. Collins has appealed.

Initially, we note that this appeal brings on for review only that portion of the July 29,

1986 order of Supreme Court as to which Collins was aggrieved, namely, the denial of

his motion for a protective order (see, CPLR 551 1; Bajchandra Corp. v. Title Guar. Co,,

163A.D.2d 765,768, s58 N,Y.S.2d 1001).

1 2 CPLR 3103(a) provides that a protective order may issue to prevent

"unreasonable annoyance, expense, embarrassment, disadvantage, or other prejudice".

A protective order will issue only if a factual showing is made of prejudice, annoyance or

privilege (see, Brignolav. Lee, 192 A.D.zd 1008,597 N.Y.S.2d 250). The scope and

supervision of discovery is generally within the sound discretion of the court where the

action is pending (Brossoit v. O'Brien, 169 A.D.2d 1019, 1020, 565 N,Y.S.2d 299),

3 Collins contends that it would be inconvenient for him to travel lrom Florida, where

he now resides, to New York for oral examination, that he is at a disadvantage bocause

he does not have an attorney and that plaintifi's request for discovery is an attempt to

get him into the iurisdiction to affect his arrest pursuant to a Saratoga County Family

Court order of January 28, 1988. We concur with Supreme Court that Collins' *569

articulated reasons are insufficient for a protective order. We find no abuse of discretion

in Supreme Court's denial of a protective order.

Collins also indicates in his notice ol appeal that he appeals from "each and every

intermediate order made herein including but not limited to the * n * April 22, 1986

[Saratoga County Family Court order] and * * * September 8, 1989 lsaratoga County

Family Court orderl". Neither oJ these orders is properly before us. The record bears no

evidence that an appeal was ever taken from either order. The time to appeal support

orders is 30 days (Family Ct Act 5 1 1 1 3), which time has long ago elapsed,

ORDERED that the order is affirmed, without costs.

YESAWICH, MERCURE, CREW and MAHONEY, JJ., concur.
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Court of Appeale of NewYork

In the Matter of Arlene Collins CARELLA' Respondent,

v,

Charles E. COLLINS, III, Appellant.

Nov, e4, 1992.
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Supreme Court, Appellate Division, Third Departnent, New York.

In the Matter of Arlene C. CARELLA, Respondent,

v,

Charles E. COLLINS, III, Appellant,

and

Albert M. Rosenblatt, as Chief Administrative Judge of the Unified
Court System ofthe State ofNew York, Intervenor-Respondent.

Jan. 16, 1989.

Petition was filed to have support obligor committed to jail bas6d on his failure to comply
with support orders of the Family Court, James, J. The Family Court, Simone, J.,

ontered finding of contempt and dismissed custodial parent's challenge to lurisdiction of
h€aring examiner as having no merit, and custodial parent appealed. The Supreme

Court, Appellat€ Division, Mikoll, J., held that: (1) statuto permifting refenal of family
court matters to hearing examiners did not violate State Constitution as unlavyful

delegation of family court's pbwers to nonjudicial, unelected employees, but (2) support

obligor did not'willfully" fail to pay support, and accordingly could not be held in

contempt.

Reversed and remanded.

Casey, J.P., concurred in part and dissented in part and filed opinion.

,i
i West Headnotes (5) 

:

r Chanoe View i

;

:i r Child Support &p Estoppet and waiver 
i

i Divorced spouse waived right to challenge support obligation imposed by 
;

i court, by waiting more than 30 days after support order was entered until 
I: contempt proceedings were filed against him for failing to pay support. 
i

i McKinney's Family Court Act $ 1 1 13. 
l

:

i 
, Cases that cite this headnote i

i

i-;
; Z Constitutional k* &** To executive in goneral 

i

Divorce SF Constitutional and statutory provisions 
i

i Statute permitting roferral of family court matters to hearing examiner did not i

I violate State Constitution as unlawful delegation o{ family court's powers to 
ii nonjudicial, elscted employees, where statuto expressly reserved in family

I court judges the final authority to review hearing examiners'determinations. 
,I McKinney's Const. Aft. 6, S 30; McKinney's Family Court Act $ 439, :

:

i 3 Cases that cite this headnote
:.

g Dlvorce {hs Referees and proceedings in general

Family court had authority to refer support and contempt proceeding to

hoaring examiner in other county, where hearing examiner in county where

court sat was disqualified from hearing case because he had been support

obligo/s attorney in other family court proceedings, McKinney's Family Court

Acr $ a39(0,

t Cases that cito this hoadnote
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;;;;;; w* o..n,"* ";;;;,,.,'Support obligor did not "willfully" fail to comply with family court,s support
orders, and accordingly could not be held in contempt, given obligofs prior
partial payments ol support up until date that he lost job and subsequent
attempts to have support payments modified.

1 Cases that cit6 this headnote

Dlvorce Sosn Degree of proof

Support obligor could be committed to prison for violating family court,s
support orders only upon clear and convincing evidence that violations wero
'willful.",

j 2 Cases that cite this headnote

Attorneys and Law Firms

*1021 *8O Nicholas D, Morsillo, Schenectady, for respondent.

Michael Colodner, New York City (Paticia P. Sattorfield, of counsel), for intervenor-

respondent.

Frost & Donohue, Troy (Jerome K. Frost, of counsel), for appellant.

Before CASEY, J.P., and MIKOLL, YESAWICH, LEVINE and HARVEY. JJ.

Opinion

MIKOLL, Justice.

Petitioner and respondent were married June 28, 1 975. They had thre€ children during

their marriage. Under the terms of a 1 980 separation agrsement, as amended in 1981 ,

rospondent was to pay $1 05 per week for three years for maintenance and child
support. After three years, the parties were to review their circumstances and, in the
event they were unable to reach an agreement, they could seek to have Family Court

determine the amount of support. The partiss were divorced on July 27 , i 991 . The

divorce iudgment incorporated but did not merge the separation agreement.

Various court proceedings were had which changed the maintenance and support

. payments on the basis of changed circumstances. On April 22,1986, Saratoga County
Family Court awarded exclusive possession ol the marital residence to petitioner and

ruled that the issues of support and maintenance were to be heard by a Family Court
Hearing Examiner in Schenectady County.

Following a series of hearings, the Hearing Examiner, in a decision dated March 12,

1 987, found that respondent was to pay approximately $1 ,500 per month for support.

On April 15, 1987, in a decision adopting the Hearing Examiner's report, Saratoga

County Family Court held that respondent was in contempt for failure to make certaln
payments under the Hearing Examiner's decision and ssntenced respondent to 1 5

weekends in the Saratoga County Jail. However, this sentence was suspended upon
the condition that thore be full compliance with the order.

Subsequently petitioner filed violation potitions and respondent fil6d a modification
petition alleging, intet alia, his inability to comply with the support order. In September

1987,*81 the Hearing Examiner tound that respondent's noncompliance was wiltful and
recommended incarceration. Petitioner sought to have respondent committed to jail
pursuant to Family Court's order of April 15, 1 987. By way of answer and cross petition,

respondent asserted ths defenses that the Hearing Examiner was without iurisdiction to
entertrain the issues and that he was financially unable to comply with the orders sought
to be enforced.

On January 25, 1988, following a hearing on this matter, Family Court issued a decision
and order holding that respondent had willfully violated its order of support of April 1s,
'1987 and directed his commitmont to th€ Saratoga County Jall for 1 5 woekends. The

hftns://a.next.westleul com/T)ncrrme.nt/IOR1f5qffdq?51 1 dQa4RQee6)Af1f 6e1elView/FrrllTe.x ?D.6Dffi1
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court dismissed respondent's challeng€ to the jurisdiction of the Hearing Examiner as
having no merit. Respondent rhen flled a notice of appeal regarding Family court's April
15, 1987 order directing certain support payments and the January 25, 1988 order
directing respondent's commitment. This court subsequently granted the state,s chieJ
Administrative Judge (hereinafter intervenoo permission to intervene and a stav of
respondent's sentence pending this appeal.

1 Respondent's argument that the order directing support payments should be
modified to a point where he will be financially ntaz2 able to comply must be rejected
as untimely. The order appealed from directing support payments was dated April 15,
1987. lt appears that more than 30 days passed since the entry of this order and before
the filing of the notice of appeal. An appeal lrom such order must be taken no later than
30 days from the 6ntry and service thereof (Family Ct. Act g 1 1 1 O).

However, the appeal from the order dated January 25, 1 988 sentencing respond€nt to
15 weekends in jail is timely. Although respondent has waived his right to attack the
suppoft obligations imposed under the April I 5, 1 987 order, his appeal from the
commitment order may be pursued on the ground that he is financially unable to comply
with his support obligations (Family Ct. Act S 4SS).

Initially, we find unpersuasive intervenor's claims that respondent has waived his right to
challenge the support order of the Hearing Examiner by failing to comply with the
requirements of Family Court Act $ a39(e) in that respondent did not submit written
objections to such order to Family Court within g0 days of erltry of the Hearing
Examiner's *82 ordet. Respondent is not precluded from appealing the propriety of such
order by failing to submit such objections. The content of the Hearing Examiner's order
is not an issue here. The issue is whether the Hearing Examiner lacked the iurisdiction
to h6ar this case. Respondent timely appealed lrom an order of Family court entered
January 25, 1988 dismissing this issue. Therefore, the constitutionelity of the Hearing
Examiner's order is properly before this court.

2 We find without merit respondent's contention that Family Court Act S 439 is
unconstitutional insofar as it authorizes the transfer o{ Family Court,s powers from
consthutionally elected Judges to nonjudicial, unelected employees of the Unified Coun
System. N.Y. Constitution, article Vl, $ 30 vests broad power in the Legislature to make
proceduraf rufes for ths courts (Cohn v, Borchard Affiliations, 25 N.y,2d 237,247,308
N.Y,S.2d 633, 250 N.E.2d 690). The Legistature, in enacting Famity Court Acr $ 439,
has recognized the need to "le]xpand the powers of hearing examiners in child support
cases and require the use of such hearing examiners to expedite child support
determinations" (Executive Department mem., 1985 McKinney,s Sessions Laws of N.y.,
at3162; see, G/ass v. Thompson, Sl A.D.2d 69, 979 N.y.S.2d 4A7).

Even if the authority vested in Family Court Hearing Examiners could be shown to
infringe in some way upon the province of Family Court Judges, any such infringement
would not be an unconstitutional grant of authority because the final authority to review
determinations made by Hearing Examiners is reserved for Family Court Judges (cL,

Chase v. Scalici, 97 A.D.2d 25,468 N.Y.S.2d 36s). Acrordingly, respondent has failed
to meet the "heavy burden of demonstrating the statute's unconstitutionality" (Babigian
v. WachtleL 69 N.Y.2d 1 01 2, 1 0 1 3-1 01 4, 51 7 N.Y.S.2d 905, s1 1 N.E.2d 49).

3 We also find no merit to respondent's argument that the Hearing Examiner in
schenectady county improperly and without authorization determined issues pending in
Saratoga County Family Court, The Hearing Examiner in Saratoga County was
disqualified from hearing this case because he had been respondent's attorney in other
Saratoga County Family Court proceedings before his appointment as a Hearing
Examiner, Family Coufi Act $ 439(D provides, inter alia, that .one 

or more counties may
agree to share the services of a full-time hearing examiner or a hearing examiner may
be appointed to serve within one or more counties on a part.time basis',_ Saratoga
County Family Court referred the issues oi support and maintenance to the Hearing
Examiner in Schenectady *ag County by order dated April 22, 1986, Accordingly, the
Salatoga County Family Court had the authority to make the referral and the Hearing
Examiner in schenectady county had jurisdiction to determine the support issues raiseo
in the Saratoga County Family Gourt proceedings.

htfns'//e neyf wesflarv nnrn/T)nnrrrncnf/T0Rlf<OffdOr{'l lrlQaZQOaoAlAiliAal aA.riarrr/Frrll'Pav 2lJA/,rn1 1
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4 There is merit, however, to respondent's contention that he has shown hls

financial inability to comply with the terms *1023 ot lhe support order and thus should
be relieved of the commitment order, Family Court Act $ 455(2) provides that a court, "if
satisfied by competent proof that the respondent is Jinancially unable to comply with [a
supportl order may, upon a showing of good cause until further order of the court,
modify such order and relieve the respondent from the commitment order". iamily
Court's conclusions appear to be based on few facts in the record, namely, that
respondent made arrangements to have a certain job interview postponed until court
action rogarding support payments was completed; that respondent was coincidentally
fired after an income execution on his salary was filed; that respondent has not Deen
able to obtain more lucrative employment; and that respondent took a field trip to the
Bahamas after selling his business. On the other hand, the record discloses numerous
attempts to successfully comply with the order of support, including borrowing money or,
in the alternative, to have the support order modified so as to render compliance
practicable. Family Court's emphasis on respondenfs alleged access to funds is not well
founded in this rocord. There was much testimony concerning the financial status of
respondent's mother from which the court could have assumsd that funds were
available to him, including the fact that respondent had resided with his mother rent free
Jrom 1981 and that she appears willing to offer financial assistance to him. However, the
mother's financial status cannot be said to be respondent's status.

5 In the cese at bar, the record does not demonstrate a failure to make support
payments accompanied by an absence of any attempt to modify the order of support,
nor does it demonstrate the failure to use any part of respondont's wages to make
support payments while regularly employed so as to constitute prima facie evidence of
Wiltfulness (see, Family Ct Act $ 454[g][a]; see also, Matter of Sands y, Sands, 10S
A.D.2d 788, 481 N.y.S.2d 427, appeal dismlssed 64 N.y.2d 767, 485 N.y,s.zd 988,
475 N.E.2d 455). Respondont made pariial support payments and, at the same time,
made several attempts to have the support order modified, To deprive a *84 person of
liberty by commitment to prison, the willful violation of a prior court order must be
established by clear and convincing evidence (Matter of cox v. cax, 193 A.D.2d s2B.
520 N.Y.S.2d 200,, Bulow v. Bulow, 121 A.D.2d 4ZO,5O3 N.y.S.2d 1 21). Such evidence
is not presented here. The commitment of respondent is not warranted on this record.

YESAWICH and HARVEY, JJ., concur.

CASEY, J.P., concurs in part and dissents in part in an opinion.

LEVINE, J., not taking part.

Appeal from order entered April 15, 1987 dismissed, without costs.

Order entered January 25, 1 988 reversed, on the law, without costs, and maner
remitted to the Family court of saratoga county for a new trial on the issue of
respondent's support obligations.

CASEY, Justice Presiding (concurring in part and dissenting in part).
In my view, there is sufficient evidence in the record to support Family Gourt's finding
that respondent is capable of carrying out the provisions of the prior order and that he
failed to do so while he was employed, while he was receiving unemployment insurance
benefits and after he was reemployed. As noted by Family Court, respondent is required
to use his assets and earning powers to maintain the marital standard of living (seq
Hickland v. Hickland, 99 N.Y.2d 1 , 392 N.y,S.2d 475, 346 N.E.2d 240, cen denied 4Zg
U.S. 941 , 97 S.Ct. 357, S0 L.Ed,2d 310). Accordingly, I would affirm the order entered
January 25, 1 988.
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Bill $trrtus: Urtpai<l

i![?.19,19,19!r,il9,1"91,9J8-?f,?J,[Iri99l jiJry,-io''lill,t9?il,ilqid

ActuiiIhivoite

Proce$sor:
Original Processor Tt'irlrc lD:

Bilfing Date: Jun 28, 291 O

hletlrotl:

i 2010-n6,28 fl3:36 ,Alvl

i""-""
I 201 D-07-04 09:25 Ah4
I
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I
l
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Bitling History > Invoice Details: 964205856

Transaction Log

Date

201046-28 09:36

AM

207O47-0409:25

AM

Description

Billing client : Make Dlvorce

Easy

Billing client: Make Divorce

Easy

Processor Response

Code

349

Processor Trans.

td

Do Not
294498665363L7

nonor

Do Not
2945369t8920t4

Fl0nor

Bill Status: Unpaid

Actual Invoice

Processor:
Original Processor Trans ID:
Billing Date: fua 28, 2OLO

Method:

ld ltem Description Amount Billed

9647A5857 Monthly Management Fee Monthly Management Fee s69.00

954205858 Monthly Product Fee Monthly Product Fee 50.00

AmountTotal: S 69.00
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Billing History

Review your past invoices. Unpaid bills will be siguified in red'

Date Type Description

Recuring Bill fot 05/2812010
to 06127/24L0

Billing initial budget for move
to Live.

Billed Initial setup.

Billed Initial setup.

Billed Initial sefup.

Billed Initial sefup.

Biled Initiai serup.

Billed Initial setup.

Billed lnitial setup.

Billed Initial setup.

payment processor 
"#,ilit Status

06128/2010

aspstzoLofi:lt'

o4tiotzoLo!i::-

a4NstzonS::l-

A4l08l20LO None

04108/20L0 None

04|08PAL0 None

0410812AL0 None

0410812010 None

041081?,f70 None

040BWI0 None

Recurring Bill for 04/30/20L0 29432g858744'4
to 05127/?.010

$69.00 Unpaid

$819.00 Paid

26416796635918 $750'00 Paid

26404233332474 $69,00 Paid

$69.00 Void

$69.00 Void

$69.00 Void

$69.00 Void

$69.00 Void

$69.00 Void

$69.00 Void

A L2O



Date

4/29/2A70
4/30/2070

s/1./2010

s/2/20fi
s/3/2070
5/4/2070
s/s/20L0
s/6/zola
s/7/zoto
s/8lzoto
s/e/2070

s/Lolzora
s/1,1/2070

s/r2/20fi
s/L3/2010
s/14/2010
s/fi/2a70
slL6/2010
s/L712010

s/18/2a70
s/L9/2070
sl20/2a1o
s/21/2010
sl22/2010
s/23/201a
s/24/2070
s/2s/207a
s/2612070

s/27 /2010
s/28/2070
sl29lz0ro
s/30/2070
s/31/20fi

6/1,/2010

6/2/z}to
6/3l2o1o
6l4lzaro
6/s/2070
6/6/2070
6/7l2oL0
6/812070

6/el2oro
6/7012010

6/trlz0t0

Google

So.oo

s8.02

$o.oo

5o.oo

$1s.18

>b,tz
50.00

51e.84
s0.00

$8,12

$o.oo

50.00

s0.00

$1o.72

$r-2.G0

s1s.74
$4.48

5o.oo

511.s5

so.o0

50.00

se.70

$o.oo

so.o0

50.00

$o.oo

$o.oo
ss.e5
)b.Iu
50.00
so.oo

so.oo

$o.oo

$o.oo

50.00

$o.oo

51.8.44

$o.oo

$s.12
50.00

so.oo

$zz,aa
5o.oo

$0.00

Yahoo

so.oo

$o.oo

$o.oo

So,oo

$s.zs
50,00

s0.oo

s3.32

$o.oo
50,00

50.00

s0,00

50.00

$o.oo

5o.oo

50.00
$o.oo

$o,oo

so.o0

510.so

fi.qo
$o.oo

$o.oo
)II,ZO

So.oo

5o.oo

5o.oo
50.00

so.oo

5o.oo
54.62

So.oo

5o.oo

so.o0

$o.oo
$o.oo

$o.oo

$o.oo

5o,oo
5o.oo

5o.oo

50.00

5o.oo

50.00

Superpages MSN

so.oo so.oo

50,00 50.00

$o.oo 50.00

$o.oo $o.oo

$0.00 so.oo

$o.oo So.oo

$o.oo $o,oo

$o.oo $o.oo

$o.oo 5o.oo

$o.oo 50.oo

$o.oo so.oo

$o.oo $o.oo

$o.oo 50.oo

$o.oo So.oo

So.oo $o.oo

50.oo So.oo

$o.oo 50,oo

$o.oo so.oo

so.oo 50.oo

$o.oo 5o.oo

$o.oo so.oo

so.oo so.oo

$o.oo 5o.oo

$o.oo 50.oo

So.oo $o.oo

so.oo $o.oo

so.oo so.oo

so.oo 50.oo

$o.oo So.oo

$o.oo So.oo

$o,oo $o.oo

50.oo So.oo

so.oo so,oo

50.00 50.oo

50.oo 50.oo

50,oo 5o.oo

s0,00 $0.00

5o.oo $o.oo

$o,oo $o.oo

50.oo 5o.oo

$0.00 $o.oo

5o.oo 5o.oo

5o.oo so.oo

$o.oo $o.oo
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Yodle Local

$o.oo

50.00

s0.00

5o.oo

$o.oo

$0.00

50.00

50.00

$o.oo

s0.00

s0.00

50.00

$o.oo

$o.oo

so.oo

50.00

so.o0

s0.00

50.00

$0.00

$o.oo

$o.oo

so.0o

50.00

50.00

50.00

$o.oo

$o.oo

5o.oo
l^ ^^)U.UU

50.00

50.00

50,00

50.00

s0.00

$o.oo

5o.oo

$o.oo

50.00

50.00

So.oo

$o.oo

$o.oo

50.00

L2L

Google Local Yahoo LEL

$o.oo 5o.oo

5o.oo 5o.oo

$o.oo $o.oo

$o.oo 5o.oo

$o,oo 5o.oo

$o.oo $o'oo

$o,oo $o.oo

5o.oo $0.00

$o.oo 5o.oo

$o.oo $o.oo

$o.oo $o.oo

$o.oo $o.oo

$o.oo $o,oo

$o.oo so.oo

$o.oo 5o.oo

$o.oo So.oo

$o.oo 5o,oo

so.oo 5o,oo

So.oo 5o.oo' $o.oo So,oo

so.oo 5o.oo

$o.oo 5o.oo

5o.oo 5o'oo

$o.oo $o.oo

$o.oo $o.oo

$o.oo 5o.oo

50.00 $o.oo

$o.oo $o.oo

$0.00 5o.oo

so,oo 5o.oo

so.oo 5o.oo

$o.oo $o.oo

$o.oo so.oo

So.oo 5o.oo

$o.oo $o.oo

$o.oo 5o.oo

$o.oo $o.oo

5o.oo 5o.oo

5o.oo 5o.oo

$o,oo $o.oo

so,oo 5o.oo

$o.oo $o.oo

$o,oo 5o.oo

so.oo 5o.oo

Citysearch

So.oo

$o.oo

50.00

5o.oo

50.00

so.oo

$o.oo

50.00

s0.00

5o.oo

$o.oo

$o.oo

so.oo

5o.oo

5o.oo

$o.oo

$o.oo

50.00

50.00

s0.00

50.00

$o.oo

50.00
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STATE OF NEW YORK
SUPREME COURT - COUNTY OF RENSSELAER

CHARLES E. COLLINS III.

Plaintffi
'against' 

Index No, z3iz\L
RJI No. 41,-041-057 6-2010

Assigned Judge:
Hon. Christian F. Hummel

YODLE, INC., SCOTT LONG, and BRAD LEITCH,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS' CROSS-
MOTION AND IN OPPOSITION TO PLAINTIFF'S MOTION TO

COMPEL

O'CoNNntt AJ.rD ARoNowITZ
Attorneys for D efendants
54 State Street
Albany, NY t2207-2501
(srg) 462-s601

NBu, H. RrvculN, Ese,
Of Counsel

Dated: April 11,207I
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PRELIMINARY STATEMENT

On April g, 2010, plaintiff Charles Collins ("Collins or "Plaintiff') entered into a

contract (the ,'Contract) with Defendant Yodle, Inc. ("Yodle") whereby Yodle would

perform local online advertising services aimed at helping Plaintiff to increase the

number of telephone calls and e-mails to his divorce paper preparation business' Less

than three weeks later, after signing the three-month contract with Yodle - and after

Yodle spent time and resources preparing an advertising campaign for him pursuant to it

- collins sought via email on April 30, 2010 to cancel the contract due to unexpected

automobile expenses'

When yodle, as was its right, refused to accept PlaintifPs unilateral attempt to

cancel the contract, he began a campaign in terrorem aimed at Yodle and two of its

employees (individual defendants Scott Long and Brad Leitch) deriding Yodle's

extremely successful business as a "scam." Specifically, in the same way he has

victimized others in the past, Plaintiff abused the legal process here by bringing a

frivolous lawsuit to punish Defendants for not acceding to his demands, complete with

onerous discovery demands seeking irrelevant materials from Yodle' Although he has

been unable to point to any alleged damages beyond the contractual fees he paid to

Yodle, he has twice refused a fullrefund of the $1,638.00 he paid to Yodle' lnstead, he

has demanded from Defendants' among other conditions, a lump sum payment of

$5,000,000.00 and a lifetime annual annuity of $78'000'
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This summary judgment motion (including the opposition to Plaintiffls Motion to

Compel discovery) seeks to put an end to this unfortunate matter. As set forth herein,

plaintiff fails to allege a single claim which can survive summary judgment. Yodle

fulfilled all of its contractual obligations to Plaintiff and did not "scam" him in any way.

The individual defendants, likewise, did not misrepresent anything about Yodle's .

services in their dealings with Plaintiff. Plaintiffs Complaint should be dismissed and

his Motion to Compel discovery should be denied. Moreover, Plaintiff should.be

sanctioned for his abuse of the legal system by being ordered to pay Defendants' costs

and attorneys' fees.

2
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STATEMENT OF FACTS

Since 2005, Defendant Yodle, Inc. has been in the business of designing and

implementing comprehensive internet advertising campaigns for its clients. Yodle was

honored by Inc. 500 Magazine as being the 35th fastest growing private business in 2010

out of 5,000 ranked businesses with a growth of nearly 6,0A00/0 over the past three yea.rs.

(Gordon Aff.1T3).

Yodle's team consists of approximately 425 employees. Yodle is headquartered

in New York City and has regional offices in Boston, MA; Philadelphia, PA;

Charlottesville, VA; Charlotte, NC; and Scottsdale, AZ. (Gordon Aff. Jf 3).

IIow Yodle's Internet Advertising Campaign Operates

Yodle utilizes short-term, primarily three-month, contracts with its clients and

maintains a base of several thousand clients who retain Yodle's services to help them

increase their business and customer base. (Gordon Atr 11 3). If a client wishes to

continue advertising with Yodle after the initial three months, Yodle does not require the

client to sign a new contract; the client simply goes on a month-to-month status. (Gordon

Aff. ,tT 8). Yodle has a significant financial incentive to produce quality results for clients

and to distinguish itself from its competitors, so that the clients will continue to retain

Yodle beyond the initial tlree months. (Gordon Aff. 118).

The goal of Yodle's advertising campaign is to increase the percentage of direct

telephone and e-mail contacts its clients receive from internet searchers (i.e., converting

clicks ("Clicks") on the client's internet ad into calls to the client). (Gordon Atr tl 8).
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yodle seeks to accomplish this goal by selecting dozens of keywordsr and

repeatedly reevaruating those kepvords to generate "quarity'' clicks (i.e', clicks that

convert into calls or e-mails directly to the client); by targeting the advertising to

designated geographical areas in order to generate quality Clicks ("geotargeting"); by

bidding on and determining how much to bid on clicks to optimally position the client's

advertising at or close to the top of popular search engines' such as Google' Yahoo' Bing'

AoL, and, Ask.com to generate quality Clicks; and by providing a reliable tracking system

to allow the client, at any time, to evaluate the success of the advertising campaign' the

keywords,andthecustomercontacts,sothatthecustomerisabletoprovideYodlewith

timelyfeedbackwhichwillallowYodletofinetunethecomponentsoftheadvertising

campaigntoimprovetheclient,sClickconversionresults.(GordonAff.fl9)'

Toprovidethefuackingfeature,inPlaintiffscase'Yodlecreatedadynamic

mirror image of the client's website, which is identical to the client's except that the

mirror website displays a tracking telephone number similar to the client's and a lead

form that, when submitted, routes to the client's e-mail address' Yodle and the client are

able to distinguish which customers contact the client as a result of Yodle,s advertising

campaign because the calls or e-mails will register through the tracking system' while

still going directly to the client, and the information is stored in the client's Yodle

account, which is only accessible with the client's password' (Gordon Aff' fl 9)'

I A ,.keyword" is the word, phrase or gfoup of words typed into an internet search engine (e'g' ' Google) by

an individual performing an internet search'. In general' internet advertising is triggered to appear in

response to an indiviir?f;, internet search basedupon the kelygrd entered by that individual' For

example, the entry "f 
th" ilW"iJ, "Alturry di;;;;" ;tt"*eys" will trigger ads to appear from advertisers

who have paid for tl""latif upp"* *tt"n such keywords are used in a search'
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yodle also employs a proprietary software program, which it uses to evaluate the

most cost-effective position for a client's ads to appear on search pages to generate

quality Clicks for the client. (Gordon Aff. 119).

yodle,s goal is not simply to flood its client's ad with Clicks, because increased

Clicks do not necessarily translate into increased calls. When a potential customer clicks

on an ad and views the advertiser's website, he may decide not to contact the advertiser

either because the service turned out not to be what he was looking for, or the advertiser

is not geographically suitable. (Leitch Atr fl 8). With that in mind, Yodle's goal for

each of its clients is to increase the number of searchers who take that important next

step: to telephone or e-mail the client directly. (Leitch Aff. 1T 8). Yodle refers to this as

,,Conversion Rate." (Leitch Aff. fl 8). The intent of Yodle's advertising service is to

increase the client's Click Conversion Rate. (Leitch Aff. '1T8).

With each client, Yodle charges a monthly fixed Management Fee and a monthly

fixed Advertising Budget Fee, both of which are non-refundable, and payable in advance,

each month during the term of the advertising campaign and are charged against the

client's credit card. (Exh. "A" ti5)'

Yodle uses the Advertising Budget Fee to bid on Clicks on search engines for the

client and debits the Advertising Budget account, for each Click, an amount that reflects

the value added of all the features and services of its comprehensive advertising

campaign, the significant financial investrnent in establishing the client's campaign, as

well as profit. (Gordon Aff. flfl 8-10). Any money remaining in a client's Advertising

Budget account at the end of a month is rolled-over to the next month until it is used up

or until the end of the term of the advertising campaign. (Gordon Aff. 1T 6; and the
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"Description of Advertising Budget Fee" and fl 5 of Exh. "A"). If the amount in the

Advertising Budget account to be rolled-over into the next month exceeds the amount of

the monthly Advertising Budget Fee, Yodle does not charge the client an Advertising

Budget Fee until the client's next billing cycle and only then if the balance in the

Advertising Budget account drops below the monthly Advertising Budget Fee amount'

(Gordon Aff. fl 6).

If the client has a balance in his Advertising Budget account when the advertising

campaign ends, Yodle places the client in "Save Mode." (Gordon Aff. 11 7). Under this

condition, Yodle will continue to advertise for the client for an additional 30 days to

spend down the balance remaining in the client's Advertising Budget account, and Yodle

does not charge the client any additional Management or Advertising Budget Fee.

(Gordon Aff. fl 7).

Yodle's Advertisine Contract with Plaintiff

On April 6, 2010, Defendant Bradley Leitch, an Account Director in Yodle's

Charlotte, North Carolina regional office, and a resident of North Carolina, solicited

Plaintiff by telephone to engage Yodle to develop an online advertising campaign for

Plaintiff s uncontested divorce document preparation business known as Make Divorce

Easy. (Leitch Aff. ,lf 5). Leitch had trwo additional telephone conversations with Plaintiff

on April 8, 2010 before Plaintiff agreed to engage Yodle. Yodle recorded all three of

these phone conversations. (Leitch Aff. 114; Exhs. "8," "C," and "D").

During these telephone conversations, Plaintiff informed Leitch that he had been

conducting his uncontested divorce documentation business in Troy, New York for about

ten years and, until September 2009, had been only advertising in Pennysavers and daily
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newspapers' (Exh. "8," P' 6; Exh' "B-1"'9:16 min')'

BeginninginSeptember200g,PlaintiffbeganonlineadvertisingwithGoogle

Adwords. Plaintiff s son-in-law designed and set up his campaign' employing only the

keywords 
,,New York State, Divorce, Uncontested" (Exh' "c," P'12; Exh' "c-1"'25:09

min.).

PlaintiffconfessedtoLeitchthathehadbeendisappointedwiththeresuitsofhis

Google advertising. Although Google generated some 497 Clicks on his ad from

September 2009 to April 2010 (Exh. ..L,, 
11 50), only 1 to 2o/o were converting into calls

(Leitch Aff. fl 8; Exh' "B," P' 2;Exh' "8-1"' 1:54 min'):

C [Coliins]: Yeah, I'm spending about 100 bucks a month'

**.d.**

C: So at this point I'm about breaking even' Spending

$tOO t'',r"Lad3-4 off of it, so you know' I've made

a little bit but it's not -

B[BradLeitch]:Yeah'it'snot-wellthefirstissuethatwe
figured out, the previous time we talked' is that your

click to call ratio is waY off-

(Exh. "C," P. 5; Exh' "C'7," 10:48 min')'

*t !FtF*

B:Sorightnow,that'stheseparatepartofit'iswe're
;"ift a lot and getting very little calls' and that's

what I want to ttiutt sure is increased' Does that

make sense to You though?

C: YeP, go ahead'

(Exh. "C," P. 10; "C-1," 22:13 min')'
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Plaintiff indicated to Leitch that, doing his own advertising for the eight months

using Google AdWords, he generated only three or four customers (Leitch Aff. fl 8; Exh.

"D," p. 2;Exh. "D-1," 2:47 min.).

Leitch asked Plaintiff to describe the physical location of his customers. When

Plaintiff informed him that a couple were from Brooklyn and Queens, Leitch suggested

that Plaintiff s ads might not be targeting the right geographic area. (Exh."C," p. 7; Exh.

"C-T," 14:17 min.).

Likewise, Leitch suggested to Plaintiff that he may be targeting the wrong

audience altogether. When Plaintiff informed Leitch that the keyword searches he was

bidding on were "New York State, Divorce, Uncontested," Leitch surmised that

Plaintiffs keywords were not sufficiently focused, so that Plaintiffwas getting plenty of

Clicks from searchers looking for an attorney, but when the searchers saw from his

website that he was not an attorney and limited his business to preparing uncontested

divorce documents, the searcher would, instead, furn elsewhere, rather than contacting

Plaintiff:

B: And that's a wasted click, right?

C: Right.

(Exh. "C,"p. 13; Exh. C-l,26:01min.).

*****
B: So you're going to be in a pool full of lawyers

bidding on these expensive lawyer keywords, which
may not be the best hits for you, that could be why
your click to call ratio is so low, because a lot of
people are clicking, thinking you're a lawyer and
they get to your website, and see you're not, and
click back out.
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Rieht.

*!brtrk*

So that could be one area where we're going wrong
as far as the keywords themselves . . we need to
make sure we're targeting keywords by how likely
it is somebody's going to call us from that keyword,
and not just click on us.

Risht.C:

(Exh. "C," p.13; Exh. "C'1," 26:23 min.).

C:

B:

They're charging JI;*, I've had hundreds of
them [clicks]. I just don't know why - I'm talking
about actually responding.

Exactly, and that's what I'm hyrng to figure out - is
your ratio of clicks that are turning into phone calls.
So you're saylng -
It's very low, maybe lo/o or 2Yo.

That's not good . . .

(Exh. "B," p. 2; Exh. "B-1," 1:40 min.).

**,t*:1.

B: . . . Now what we want to make sure of again is to
make sure that you're getting that click to call
conversion. . .

(Exh. "8," p. 2;Exh. "B-1," 2:16 min.).

Leitch, fuither informed Plaintiff that Yodle would be placing his ads on other

search engines besides Google, such as Yahoo and Bing. These other search engines

would be cheaper than Google because there are less advertisers bidding on these search

engines. Most of his ads would be on Google, though, because "...that's lGooglel where

most people are searching." (Leitch Atr fl 38; Exh. "C," p. 11; Exh. "C-1," 23:16 min.).
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plaintiff acknowledged that the higher his advertising position appeafed on a

search Pa1e,the more he would have to pay per Click:

C: . ' ' I know it's the more you pay the higher ranking

you get.

(Exh. "C," P.14;Exh' "C-1," 27:36 min')'

Leitch never represented in his phone conversations with Plaintiff that Yodle

wouldincreasethenumberofhisclicks,andPlaintiffacknowledgedthatthefocusof

his advertising campaign needed to be on increasing the percentage of clicks that would

convert to calls.

Furthermore,LeitchneverrepresentedtoPlaintiffintheirphoneconversations

that Yodle would charge Plaintiff on a per Click basis what Yodle would be paying the

search engines.

Leitch informed Plaintiff that Yodle's advertising would provide him with a

tracking system so that he could determine whether he was getting a good return on his

investment(Exh.,,C,,,P,9;Exh.,,C-I:,20:00min').Leitchexplainedthetracking

systemtoPlaintiff,specificallyinformingPlaintiffthatthesysternrecordedphonecalls

generated by Yodle's online advertising:

B: ' ' ' But this way' you can actually come in' all the

calls are recordid, that come in to you from.us' so

you know exactlywhat the calls are turning into as

well.

C: OkaY'

B: So you can actually go back in and play these calls

and see exactly 
-*ttittt 

calls are tuming into

customers and which ones are not'

C: Right'

10
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Now the major advantage of this, what this allows

us to do is essentially rank our keywords' So if you

go in and rate one of these calls as a good call, it's
going to feed back into our system and let us know,

ot, ii came from this keyword, so this keyword is a

good keyword to have.

Right.

Does that make sense?

Yeah.

***tF*

A good call would mean they call for the right

,"*onr, they're looking for divorce preparation,

they're looking for what you do. A bad call would

be i'm looking for a lawyer, or I'm looking for the

wrong type of service. Because that would mean,

our feywords are attacting the wrong type of
customers.

Right.

A good call doesn't mean they have to sign up with

you.

Right. OkaY.

****rk

. . . how are you recording the phone calls if they

call me?

How this works is you have your regular website,

which is on your business catds, we don't want to

mess with that. What we do is we develop what's

called a dynamic mirror of this, so it's just a carbon

copy of your website. On that carbon copy we put a

tracking phone number on it.

Risht.

So it's the same area code, it's just a different

number that they see and dial, but it routes directiy

C:

B:

B:

C:

C:

C:

C:

B:

B:

C:

B:

11
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into your line like normal.

C: Oh okay. All right, so you can see whether or not -
okay, I see what you're saylng.

B: Yeah, so if they do a manual search on google and

they click on your sponsor iink ad, they're going to

go to your mirror image Page.

Okay.

But if they already know your name, they just

search makedivorceeasy, they're going to go to your

regular website, they're going to find your regular
phone number, the reason we do this is we don't
want to take credit for calls that are coming from
your other advertising sources.

I understand what you're saying now.

But as far as the calls and the e-mails, that's just

where vou can see all those . . .

(Exh. "C," p.19-21; Exh. "C-1," 38:08 min.).

On April 8, 2010, Plaintiff signed the three-month advertising Contract with

yodle. (Exh. "A"). Under the terms of the Conhact, Plaintiff agreed to pay Yodle a

fixed fee of $819 per month, with $69 allocated as a monthly Management Fee and $750

allocated as a monthly Advertising Budget Fee. Leitch waived Yodle's one-time Set-Up

Fee of $447. (Exh. "C," P.24,Exh"C-1," 48:08 min.)'

Under paragraph 5 of the Contract, Plaintiff agreed:

. . . Customer hereby authorizes Yodle to charge the credit

card or other payment method provided . . . . Amounts due

are automatically charged, in advance, and are not

refundable.

under paragraph5 of the contract, Yodle also informed Plaintiff that:

. . . Any balance of Customer's monthly advertising budget

C:

B:

C:

B:

l2
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at the end of the month, positive or negative, will be rolled

over to the next month . . .

The "Description of Charges" with respect to the monthly Advertising Budget Fee

on the cover page of the Contract similarly disclosed:

All billings are prepaid and automatically billed for the

month & arty balance at the end of the month will be

applied to the next month as "Roll-Over."

Under paragraph 9 of the Contract, entitled "Limitations" Plaintiff agreed, in part,

that:

Yodle will not be iiable to Customer . . . for any indirect,
special, incidental, consequential, punitive, or exemplary

damages of any kind, including cost of cover, lost revenues

or profits or loss of business or data, arising out of or

relating to the Agreement In any event Yodle's
maximum liability arising out of or relating to the

Agreement, whether the cause of action arises in contract,

tort, or otherwise, shall not exceed the amounts paid by
Customer to Yodle hereunder within the six (6) months
prior to the event giving rise to the claim.

And under pnagraph 10 of the Contract, entitled, "Termination; Cancellation," Plaintiff,

further agreed, in part, that:

If Customer breaches any provision of the Agreement . . .

Yodle may cancel the Services or terminate the Agreement

and/or pursue all other available remedies, including
recovery from Customer of Yodle's costs and attorneys

fees incurred in pursuing such remedies.

(Exh. "A").

After Plaintiff signed the Contract, Yodle charged Plaintiff s credit card for the

first month's Management Fee and Leitch agreed to defer charging his credit card until

after April 28, 2010 for the first month's Advertising Budget Fee, until just prior to
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Plaintiffs advertising going live. (Exh. "C," P.27;Exh'"C-1," 54:36 min')'

During the next week and a half, after Plaintiff signed the Contract, Scott Long, a

yodle Search Marketing Consultant in Yodle's Scottsdale, Aizona regional office' and a

resident of Aizona, stepped in to coordinate with the Yodle staff to set up the mirror

image of plaintiff s website and select the t4 service terms and the 64 geo'tatgeting

terms for PlaintifPs online advertising campaign. Consequently, at any given moment,

Yodle was bidding on 896 keywords (Long Aff. fl 3; see Exh. "1" attached to

Defendants' Exh. "E," which is an e-mail from Long to Plaintiff, dated April 8, 2010).

On April 30, 2010 at 12:26 a.m., Yodle charged Plaintiff s credit card for the first

month's $750 Advertising Budget Fee and went live online with PlaintifPs advertising'

Later that same day, Plaintiff e-mailed Leitch and Long that he had decided to cancel his

advertising Contract because:

Just got back and I am not going to be able to afford the

advirtising [sic] at this time. My car's catalictic [sic]
converter went and it costs almost $1,000 plus an oxygen

sensor went which cost $300 and need to have by [sic]
timing belt changed. I have bill for $2,500 to $3,000. I
cannot afford to have any other bills at this time.

(See Bv,h. "2" attached to Defendants' Exh. "E")'

Leitch and Long left numerous messages by voice mail and e-mail to Plaintiff,

asking him to discuss the cancellation issue with them over the phone, but Plaintiff

ignored those requests. (Long Aff.fl 8; Leitch Atr fl37).

On May 11, 2010, Long e-mailed Plaintiff and informed him:

. . . as we do have an agreement for an initial 3 months of
advertising at $750 per month and a $69 per month

management fee, we are unable to refund any monies

abeady place [sic] toward advertising . . ' Brad and I

T4
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would like to discuss these matters with you over the phone

when you're available.

(See Exh. "10" attached to Defendants' Exh. "8"). Plaintiff still refused to allow Long

and Leitch to talk to him by phone. (Long Aff. fl 8).

Yodle continued to conduct Plaintiffs advertising campaign, and during May,

2010, the first fulI month of the campaign, Yodle's advertising generated two customers

for Plaintiff worth $299 each. (Exh. "I," tT 19). Yodle charged PlaintifPs credit card in

late May for the June Management and Advertising Budget Fees, totaling $819. In iate

June and again, on July 4,2010, Yodle attempted to charge Plaintiffs credit card for the

July $69 Management Fee only (Exh. "N"), because the amount to be rolied over into

the next month ($1,025.70) exceeded the Advertising Budget Fee ($750). The charge

did not go through because Plaintiff had cancelled the credit card. Through July,

Plaintiff had paid Yodle a total of $1,638, consisting of the Management and Budget

Fees for the months of May and June, 2010 (Gordon Aff., fl 6; Exhibit "O").

ln early July 2010 Plaintiff, representing himself, commenced this lawsuit and

obtained a temporary restraining order from the Court ordering Yodle to stop Plaintiff s

advertising. (SeeExh."2I" attached to Defendants' Exh. "E").

Through July 2010, of the $1,500 that Plaintiff had paid Yodle in monthly

Advertising Budget Fees, Yodle had debited Plaintiffs Advertising Budget Account

$4'14.31, and had rolled-over Budget Account balances from May, to June, to July,

resulting in a balance of $1,025.70, which currently remains in PlaintifPs Advertising

Budget Account. (Gordon Aff., fl 7; Exhibit "O" ).
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Plaintiffs ComPlaint

Plaintiff brought this lawsuit representing himself. Far from a neophle in the

court system, Plaintiffis a seasonedpro se litigant who has, on his own and with the

limited assistance of attorneys, defended himself with respect to criminal charges and a

conviction for decorating the NYS Court of Appeals building with chicken feces, and

engaged in over 20 years of protracted litigation with his former wife over support and

housing issues. Plaintiff has represented himself in numerous proceedings related to

those two cases in Family Court, the New York State Supreme Court, the Appellate

Division - Third Department, the New York State Court of Appeals, the United States

Court of dppeals for the Second Circuit, and the United States Supreme Court. (Exhs.

,,Lrr and,,Mtt).

PlaintifPs Complaint seeks $300,000 in compensatory damages from each of the

Defendants, a fuIl refund of monies paid Yodle, punitive damages and treble damages.

His Complaint, generally, alleges that Yodle's advertising campaign amounted to a

"scam." (Exh. "8,"'lfti 7, and 56-59). The Complaint attempts to support the "scam"

claim with conclusory and false allegations that Defendants illegally set up a mirror

image of PlaintifPs website to intercept and read his e-mails and "possibly record his

telephone conversations" (Exh. "E," fl 6), that Yodle does little advertising and pockets

the monthly Advertising Budget Fees (Exh. "E," fl 7), that Yodle never spent the $750

monthly Advertising Budget Fee and never rolled it over (Exh. "E," fl 9), that Yodle

only advertised on Google and not on any other search engines (Exh. "8," fl 10[b]), that

Yodle had no authority to charge PlaintifPs credit card (Exh. "E," li l2), that Yodle

pocked "most" of the advertising dollars (Exh. "E," flfr27,30), and that Yodle's tracking
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system was an invasion of Plaintiff s privacy (Exh. "E," flfl 32,33)'

In Defendants' Response to Plaintiffs lnterrogatories/Demands for Production

of Documents dated October 18, 2010, Defendants provided Plaintiffwith evidence that

none of the "scam" claims in his Complaint were true (Exhibit "2" to Plaintiffs

Motion).

On January 8, 2011, Plaintiff served Defendants with Interrogatory Responses

that demonstrated that Plaintiff had no evidence to support any of the discernable legal

claims in his Complaint and that he had incurred no legal damages (Exhibit "I")'

plaintiffs January 8, 2011 Response to Defendants' Interrogatories, and his

letters to Defendants' attorney dated February 10, 2011 and February 12,2011 indicate

that the basis for his "scam" claim is that Yodle was illegally taping his telephone

conversations, illegally intercepting his e-mails, illegally operating a mirror image of his

website, illegally charging his credit card, failed to increase the number of Clicks on his

ad, and failed to lower his per Click costs. (Exh. "I," fl1T 1 1, 12; Exh. "K," see also Exh.

"10" to PlaintifPs Motion).

None of these claims, however, are borne out by the recorded telephone

conversations Plaintiff and Leitch had, or are supported by the provisions of the

Conhact.

Although Yodle believed that it had done nothing wrong and that Plaintiff had

breached the Contract, shortly after Plaintiff started his lawsuit, Yodle tried to resolve

plaintifPs claims by offering him a fuIl refund of the monies he had paid. (See

Attachments I and 2 to Exh. "J" and Rivchin Affrrm. '|l]li 5-9). Plaintiff rejected those

offers as being inadequate.
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When Defendants responded to Plaintiff s second set of Discovery Demands by

objecting to the 23 pages of Interrogatories, consisting of 44 questions with 147 subparts

and his Notice to Produce Documents, requesting production of some 42 documents (see

Exhs. "5" and "11" attached to Plaintiff s Motion), as being overly burdensome,

harassing, seeking proprietary, trade secret information, ffid being irrelevant to the

discernable claims in Plaintiff s Complaint (Rivchin Affirm. ll 13; see Exh. "9" attached

to Plaintiffs Motion), Plaintiff notified Defendants' attorney that he was increasing the

stakes (Exh. "K").

plaintiffs February 12, 2011 letter demanded from Defendants a lump sum

payment of $5,000,000.00 and a lifetime annual annuity of $78,000.00, together with

other conditions.

Plaintiff demanded these outrageous sums, despite his having provided in his

discovery responses no evidence to support any of the legal claims or damages he

alleges in his Complaint, despite the fact that his claims are wholly unsupported by the

telephone conversations that he had with Leitch prior to sigrring the Contract, and

despite the fact that they are contradicted by the terms of the Contract that he signed.

Plaintiff has moved to compel Defendants to respond to his Discovery Demands,

and Defendants have Cross-Moved for Summary Judgment dismissing Plaintiffs

Complaint, for attomeys' fees, and sanctions against Plaintiff, and in the alternative, for

an Order striking Plaintiff s second set of Discovery Demands, and opposing Plaintiff s

Motion.

18
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ARGUMENT

STANDARD OF RE\rIEW

The standard for summary judgment is well settled: A court may grant sunmary

judgment under CPLR g 3212 where there is no genuine issue of material fact and the

moving party is entitled to judgment as a matter of law.

The proponent of a srunmary judgment motion must make a prima facie showing

of entitlement to judgment as a matter of law, tendering sufficient evidence to

demonstrate the absence of any material issues of fact.

Once a prima facie showing has been made that no genuine issue of fact exists,

the burden shifts to the opposing party who "must produce evidentiary proof in

admissible form suffrcient to require atial of material questions of fact[.]". Zuckerman

v. City of New York, 49 N.Y.2d 557, 562 (1980). Mere conclusions or unsubstantiated

allegations are insufficient to raise a triable issue of fact. Frank Corp. v. Federal Ins'

Co.,70 N.Y.2d 966 (1988).

POINT I

PLAINTIFF IIAS FAILED TO PROVIDE ANY
ADMISSIBLE EVIDENCE THAT DEFENDANTS

BREACIIED ANY CONTRACTUAL OBLIGATION
TO IIIM

In order for Plaintiff to prove a cause of action for breach of contract, he must

offer admissible evidence of: (1) the formation of a contract between himself and the

Defendants, (2) thathe performed, (3) that the Defendants failed to perform, and (4) that

he suffered damages. Clearmont Property, LLC v. Eisner,58 A.D.3d 1052, 1055 (3d
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Dep't 2009). As set forth in detail below, Plaintiff cannot succeed on this claim because

(a) the Defendants performed all of its obligations under the Contract and (b) Plaintiff did

not fulfill his obligations.

In their Interrogatories to Plaintiff, Defendants asked in lnterrogatory No. 51 that

Plaintiff identify and detail any breach of contract claim he had against them, identiS'ing,

among other evidence, "the term or condition of the contract allegedly breached . '. the

breach ... what evidence you have ofthe alleged breach, and ... how the alleged breach

harmed you."

Rather than answer the Interrogatory as requested, Plaintiff instead merely

referred Defendants to the Complaint. ln other words, he did not identify what provision

of the Contract he was claiming Defendants breached, what evidence he had of the

breach, or in what way he had been harmed (Exhibit "I", '1T 51).2

Plaintiff s failure to answer the Interrogatory directly is not surprising because, as

set forth below, Defendants did not breach any provision of the Contract. To the

contrary, Yodle fulfilled -- successfully -- all of its obligations under the Contract.

After Plaintiff and Yodle entered into the Conkact on April 8, 2010, Yodle

proceeded to design the advertising campaigr for Plaintiff s Make Divorce Easy business

by selecting 14 keyword terms and 64 different geotargeting terms, designing and setting

2 Io u ,"p*ate answer in his interrogatory responses, Plaintiff claims that "Yodle breached the

contract by charging my credit card $750 before it was due ." To the extent Plaintiff relies upon this action

as part of his breach of contract claim, the evidence establishes that it is meritless. The $750 dollars

charged to Plaintiff was, in fact, due at the time he signed his Contract on April 8, 2010. Leitch, however,

let him hold off on paying. Specifically, Leitch said, "I could just today bill you the first month $69 the

management fee, and then once we launch, then I can bill the budget." In response, Collins said, "That's

fine." (Exhibit"C",page27; Exhibit "C-1",54:48 min.). Yodle launched the site on April30,2010 and

that is when Collins was charged.
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up the dynamic mirror image website, obtaining a tracking telephone number, setting up

a trackable lead form, setting up Plaintiffs password-only accessible Yodle account

page, and inputting Plaintiff s data into Yodle's software program'

On April 16,2010, Long left Plaintiff a voicemail informing him that Yodle had

completed everything it needed to do to go active with PlaintifPs Internet advertising

campaign (Long Aff. ,1T7); however, on April 30, 2010 (after Yodle had already charged

plaintiffs credit card for the first month's $750 Advertising Budget Fee, to which

Plaintiffhad agreed under the Contract to pay, in advance (Exhibit "A", 'Description of

charges - Monthly Advertising Budget'; '|li 5)), Plaintiff notifred Yodle by e-mail that he

had decided to cancel the Contract because he had incurred unexpected automobile repair

bills.

Just got back and am not going to be able to afford the

adviJising [sic] at this time. My car's catalictic [sic]
converter went and it costs almost $1,000 plus an oxygen

sensor went, which cost $300 and need to have by [sic]
timingbeltchanged.Ihavebillfor$2500to$3000.I

"uooot 
afford to have any other bills at this time. when I

am able to proceed, I will contact you'

(See Exh. "2" attached to Defendants' Exh' "E")'

plaintiff s cancellation notice was devoid of any claim that Yodle had breached

any obligation on its part under the contract, and, in fact, Plaintiffs cancellation

constituted an anticipatory breach of the lnternet advertising Contract by Plaintiff' AG

Properties of Kingston, LLC v. Besicorp - Empire Development Co', LLC,14 A'D'3d 971

(3d Dep't 2005).
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Yodle elected, as was its right, not to accept Plaintiff s cancellation and notified

plaintiff that Yodle intended to fulfill its part of the advertising campaign that it had

alreadY designed and imPlemented:

...Bradandlhavereceivedyourrequests,butas-wedo
r'uu"*ugl""-.ntforaninitial3monthsofadvertisingat
$750;*;""ift *a a $69 per month Pan'ue"m"nt 

fee' we

areunabletorefundanymoni"salreadyp.lace[sic]toward
ua,r.,ti'i"g' Additionily' th" next biil date is 512812010

*a-o* Jystem will move to bill your card' Brad and I

*orrrJilr.. to discuss these matters with you over the phone

when you are available' Thanks for your time'

Regards' Scott Long

(See Exh. "10" attached to Defendants' Exh' "E")'

Both Mr. Leitch and Mr. Long made many attempts to discuss the matter with

plaintiff by phone, but to no avail, because Plaintiff refused to retum their phone calls

andtheire-mailattemptstoarrangeforatelephoneconversationwithhim.

When Defendants denied his cancellation request, Plaintiff then began to refer to

the Yodle Internet advertising campaign as a "scam'" This occurred less than a week into

theadvertisingcampaign;Plaintiffsonlybasis,atthattime'forclaimingthathehad

besn ..scammed" was Yodle's refusal to accept his attempt to cancel and action of

charging his credit card for the agreed $750' He had no idea in early May 2010 how

many clicks Yodle would generate or how much of the Advertising Budget Account

would be applied or rotled over to the next month' His reasoning behind calling the

campaigna..Scam,,,atbest,appearstohavebeendoneinsupportofhisattempttoavoid

his conhactual obligations; at worst, it marked his first step in seeking to bring a frivolous

lawsuit against Yodle'
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Thereafter, Yodle continued to perform all of its advertising obligations. Among

other things, it provided Plaintiff with reports when his advertising generated calls and e-

mails, sent Plaintiffend of the month progress reports and continued to bid for Clicks for

plaintiff s ads in order to try to convert his Clicks into calls. (Leitch Aff., 'li 18). Indeed,

yodle continued to perform all of its contractual obligations until Plaintiff served Yodle

with the Temporary Restraining Order issued by the Court, which required Yodle to stop

Plaintiff s advertising

During the brief period of time that Yodle advertised for Plaintiff fiust over two

months), and despite PlaintifPs refusal to cooperate by not giving Yodle feedback to rate

and evaluate the Clicks Yodle was generating (which Plaintiff had agreed to do as part of

his obligation under the Advertising campaign (Exhibit "c", pp. 19-20; Exhibit "c-1",

38:30 min.)), Yodle's ads produced two new customers for Plaintiff, paylng him 5299

each. (Exhibit "I", 11 19) ("According to Yodle's tracking [Defendant's Discovery

Response Exhibit "C"], I received six calls in May which included four calls from the

same number. I did get2 divorces.").

In sum, Yodle did not breach any provision of the Contract. Plaintiff has not, and

cannot, produce any admissible evidence to the contrary. Moreover, he failed to fulfiIl

his obligations under the contract by refusing to comply with his financial obligations and

not giving Yodle feedback to rate and evaluate the Clicks generated for him. As such, the

Court should dismiss Plaintiff s breach of contract claim.
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POINT II

PLAINTIFF IIAS FAILED TO PROVIDE ANY
ADMIS SIBLE EVIDENCE TIIAT DEFENDAIITS

MADE F'RAUDULENT REPRESENTATIONS THAT
INDUCED IIIM TO ENTER INTO THE CONTRACT

WITH YODLE

Assuming that Plaintiff is attempting to plead a fraud cause of action against

Defendants when he alleges that Defendants "scammed" him, he must prove a knowing

misrepresentation or a material omission of fact by the Defendants and that (1) the

Defendants intended to defraud him thereby, (2) he justifiably relied upon the

representation, and (3) he suffered damage as a result of such reliance. Channel Master

corp. v. Aluminum Ltd. sales, Inc.,4 N.Y.2d 403,407 (1958); Juff"ry BB v. Cardinal

McCluskey school and Homefor children,257 A.D.zd21,23 (3d Dep',t 1999).

Plaintiff must prove fraud by clear and convincing evidence, not simply by a fair

preponderance of the evidence. Rudman v. Cowles Communications, Inc.,30 N.Y'2d 1,

l0 (1972). This means that the Plaintiffls admissible evidence must demonshate with a

"high degree of probability," not merely by the weight of the evidence, that Defendants

committed fraud against him. Young v. Knickerbocker Arena,281' A.D.2d 761'-764 (3d

Dep't 2001).

A. There Is No Admissible Evidence That Defendants Made Any
False Representations or Omissions of Material Fact

Plaintiffs claim of fraud (i.e., "scam") is based largely upon his conclusory

assertion that Yodle pocketed a portion of the fixed Advertising Budget Fee that it had

not spent that month in pursuing advertising for his business (Exhibit "8", flfl 7, 9,28,
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29). These allegations in Plaintiff s complaint have no factual basis whatsoever' First'

Defendants have provided probative evidence, both in their Motion papers' and

previously to Plaintiff in their discovery Responses, that Yodle did not ..pocket',

plaintiffs money, but rolled over whatever balance was in his Advertising Budget

Account from one month to the next during the term of his advertising campaign (Gordon

Aff., li 7 ; Exhibit "2", n24 to Plaintiffl s Motion')'

This policy and practice was clearly disclosed in the contract that Plaintiff signed'

both in the "Description" of the monthly Advertising Budget Fee on the first page of the

contract under "Description of charges" and in Paragraph 5 0f the contract "Terms and

conditions" undef "Pa1ment," Where the contract states that any unused balance of a

client,s Advertising Budget Account willbe"rolled over" to the next month'

Second,Defendantshaveprovidedproofthata$1,025.70AdvertisingBudget

Balance remained in Plaintiffs account and was not "pocketed" (Exhibit "o"; Exhibit

"2" to PlaintifP s Motion)'

Third, yodle,s chief Financial officer, Michael Gordon, explained in his

Affidavit that it is Yodle's policy to put a client in "save mode" and to spend down the

client,s Advertising Budget Account after the client's advertising campaign terminates'

In ,,save mode,,, yodle continues advertising for the client for 30 days after the client's

advertising contract terminates, and does not charge the client any additional monthly

ManagementorAdvertisingBudgetFee.(GordonAff',.1i7).IfYodlewasonly

interested in pocketed unused advertising fees, why would it continue to advertise for the

client (which reduces the amount of unused advertising fees) after the client's advertising

CamPaign terminates?
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Fourth, Plaintiffs "misconception" of how the Advertising Budget Account

operated was not based upon any misrepresentations that Defendants made to him. The

franscript and recordings of Mr. Leitch's April 6 and 8, 2010 telephone conversations

with Plaintiff unequivocally demonstrate that Plaintiff understood and acknowledged that

he would be paying Yodle a fixed monthly Management Fee and a fixed monthly

Advertising Budget Fee in exchange for Yodle's designing and undertaking a three-

month Internet advertising campaign for his business, and that one of the primary

objectives of the campaign was to attempt to generate increased direct telephone and e-

mail contacts for Plaintiff, not to just generate Clicks on his search engine ads. (Leitch

Aff.,,'1i32).

Plaintiff acknowledged that, while he was doing his own advertising on Google

AdWords from September 2009 to April 2010, he was getting hundreds of clicks, but

only lYo to 2o/o were tuming into calls, and of those calls, only 3 or 4 turned into

customers. (Leitch Aff., fl 8).

In response, Mr. Leitch explained to Plaintiff how Yodle would attempt to

increase his calls (i.e., Conversions) by selecting a larger number of more suitable

keywords, by increasing and focusing the geotargeting of his ads, by bidding for more

optimal positioning of his ads on different search engines (but, primarily on Google

where the most people search), and, with PlaintifPs feedback, by continuously evaluating

and re-evaluating the quality of his direct contacts. (Leitch Aff., 1T7' 38).

In his telephone conversation with Mr. Leitch, Plaintiff acknowledged that he

understood that Yodle was trying to increase the number of calls to his business and

minimize his price per lead (Exh. "C", p.10; Exh. "C-1" , 22:08 min.), not that it would
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increase the number of clicks or that it would reduce his cost per click below what he

had been paylng Google AdWords' 
3

Furthermore, at no time in his telephone conversations with Plaintiff did Mr'

Leitch make any representations that Yodle would simply pass through its search engine

costs to plaintiff. To the contrary, Mr. Leitch informed Plaintiff that Yodle was a Google

AdWords "reseller;" consequently, it stretches credulity that Plaintiff could have honestly

expected Yodle to provide him with a dynamic Intemet advertising campaign "at cost"'

and with no profit to Yodle. (Leitch Aff',1131)'

Ironicaiiy, plaintiff informed Mr. Leitch during the telephone call that he charges

his customers $299 to prepare uncontested divorce forms. These forms are available free

to anyone at the www.nycourts.gov/divorce website, as are many other related Supreme

and Family Court forms. Surely, Plaintiff does not believe that he is "scamming" his

customers when he charges them for something that costs him nothing and that his

customers could download, themselves, at no cost'

Moreover, contrary to Plaintiffs objection to Yodle's marking up its costs of

Clicks, there is nothing inherently fraudulent of even unexpected with a business marking

up its cost of labor, materials and overhead, and adding a profit margin in its charge for

its services. In fact, it's an expected cost of engaglng someone to perform a service'

As Mr. Gordon points out in his Affidavit (fl i0), anyone considering undertaking

a home improvement project faces the choice of whether to "do it yourself' or to hire a

3 Although Plaintiff seems to argue that Yodle did not increase his number of clicks, he knew well that

Yodle,s business model is not based upon maximizing clicks for its clients' websites' but' instead'

improving the "quality" of clicks so thaf they result in iustomers picking up the phone to call Yodle's

client. lndeed, Yodle's tag line - "clicks are Great' calls are Better" - appears on several of the

documents appended to Plaiitiff s Amended complaint. see, e.g., Exhs' 3' 9' 13 & 14 of Exhrbit "E"'
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contractor to perform the work. If a contractor does the work, everyone expects that he

will charge more than it would cost to "do it yourself' because everyone expects the

contractor to mark up his cost of labor and materials, and any appliances or fixtures he

supplies, and to add a profit factor to his final price'

plaintiff, himself, informed Mr. Leitch in his telephone conversation that he had

spent nearly ten years working in a retail business selling skis before going into his

present business. He was, undoubtedly, well aware that he and his employer were selling

their merchandise at a marked-up price over their cost in order to factor in overhead and

profit. (Exhibit "I", fl53).

Defendants' evidence submitted on this Motion proves that they did not make any

misrepresentations or material omissions to Plaintiff regarding the Internet advertising

campaign. Consequently, if Plaintiffs Complaint is attempting to allege fraud, Plaintiff s

recorded telephone conversations with Mr. Leitch and the evidence submitted by

Defendants demonstrate that Plaintiff has falsely alleged that Defendants made

misrepresentations or material omissions, without any evidence whatsoever to support

those allegations.

B. There Is No Admissible Evidence That Plaintiff Justifiably
Relied on Any Alleged Representation by Defendants when IIe
Entered Into the Internet Advertising contract with Yodle

It is also clear from Defendants' Affidavits and the recordings of the

conversations between Plaintiff and Mr. Leitch that Plaintiff did not justifiably rely on

any alleged misrepresentations or material omissions by Defendants regarding the fees to
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be charged, Yodle's spending on advertising, or the results Yodle would generate, as

Plaintiff falsely claims in his Complaint.

The recordings unequivocally prove that Plaintiff relied only on Yodle's

incontrovertible representation that, for the fixed sum of $819 a month for three months,

it would attempt to increase the Click Conversion Rate of Plaintiffs Intemet

advertisements. He knew there was no guarantee of any specific results, and the Contract

includes a disclaimer of warranties (Exhibit A, fl 8). Simply put, Plaintiff engaged Yodle

to attempt to increase his business, which Plaintiff acknowledged to Mr. Leitch in their

recorded telephone conversation:

COLLINS: I mean, I've got to do something. You
know. I'm willing to - I'll try different things to see ... get

something working. I just don't want to be stuck in
something for a year or something where I'm losing my
shirt. (Exhibit"C",p'22; Exhibit "C-1", 43:02 min.).

ln fact, in the abbreviated time Plaintiff allowed Yodle to run his advertising

Campaign, and without the benefit of PlaintifPs feedback of the quality of the calls

generated, Yodle increased Plaintiff s Click Conversion Rate by over 700io over what

Piaintiff, himself, was able to generate through his Google AdWords advertising. (Leitch

Aff., fl 26). Consequently, Yodle did succeed in satisfying Plaintiffs objective, and

Plaintiff even turned two of those calls into customers.

Because Plaintiff cannot establish that he relied upon any alleged

misrepresentation or material omission by Defendants, his fraud claim - to the extent one

exists - fails as a matter of law.
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c. In His Interrogatory Responses, Plaintiff Failed to Identify

Any Probative Evidence whatsoever To Support a Fraud

Cause of Action

Nowhere in Plaintiffs interrogatory responses does he provide any probative

evidence to support a fraud cause of action. First, Plaintiff provided no evidence that he

expected the fulI $750 to be spent on advertising each month' lnstead, he seemingly

relies only upon the fact that yodle charged him $750 to support his claim. For instance,

in Interrogatory No. 44, Defendants asked Plaintiff to:

Identify the document or communication you received from

the Defendants on which you based your "expectation"
.,that the full $750 was to be spent on advertising each

month," as alleged in u 29 of the Complaint'

PlaintifPs Answer was:

The Defendants were charging me $750 each month for

advertising. They took $750 on April 30, 2010 and again

on MaY 28,2010.

Obviously, claiming that Yodle collected $750 from him is not, in and of itself,

enough to support a claim that Yodle misrepresented to him that it would spend that

entire amount on advertising each month.

Likewise, Plaintiffs interrogatory responses provide no evidentiary support for

his claim that Yodle would pass through the costs of Clicks.

In Interrogatory No. 50, Defendants asked Plaintiff:

With respect to any fraud claim you make in your

complaint, identify, in detail: (a) the false representations

made to you; (b) the date(s) they were made; (c) the person

who made them; (d) how they were communicated to you

(in person or otherwise); (e) what evidence you have that

they were false; and (f) how theyharmed you.

Plaintiff s Answer was:
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According to the Google Billing Summary' the plaintiff fo1

the perioiof Septemb er 21,2009 to April 20, 20l0had 497

Clicks at a cost of $430'00 for an average cost of 84 cents

perclick...accordingtothedefendant'srecords,the
pruirrtirr was charged for the period of April 29, 20lo to

May3l,2010thesumof$203.68for2|Clicksforan
avetage of $9'70 Per Click'

PlaintiffestablishesonlythatbymeasuringYodle'sservicesonacostperClick

basis only, he paid a higher amount for Google Clicks through Yodle than he would have

if he had purchased services directly from Google. That fact, however' does not

somehow establish that Yodle fraudulently misrepresented, or omitted facts' regarding

the amount of the client's Advertising Budget Account it uses for clicks' Indeed' the

evidence establishes that he knew that his fees would go to items beyond clicks'

plaintiff admitted in his Lnterrogatory Response No. 72 that Mr' Leitch fully

disclosed to him on April 8, 2010, prior to his signing the contract' that Yodle's online

advertising services would include a mirror image of his website, a call tracking number'

recording phone calls made to the call hacking nurnber, forwarding e-mails to Plaintiff

submitted througlr the mirror website, and access to a tracking platform to determine his

retum on investment from Yodle's services (Exhibit"I",1l12).

Finally,inlnterrogatoryNo.36,DefendantsaskedPlaintiffwhetherhestill

believed, as he alleged in his complaint, that Yodle had not rolled-over Plaintiffs

Advertising Budget Account balance from month to month, in light of proof Defendants

had provided to him. In his Answer, Plaintiff ignored the question, and, instead, claimed

that Yodle's click charges were "inflated," apparently, leading him to conclude that

Yodle's business operations were fraudulent (Exhibit "I", fl36)' In other words' he does

not, and cannot, provide evidence that Yodle did not roll over his account balance'
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In sum, Plaintiffls Interrogatory Responses plainly demonstrate that he has no

factual basis whatsoever, nor any admissible evidence, to support a claim of fraud against

the Defendants.

D. Plaintiffs 66scam" Claim Is Refuted By His Own Documented
Admissions

ln Plaintiff s letters, dated February l0,20ll (Exhibit "10" to Plaintiffs Motion)

and February 72, 2011 (Exhibit "K") to Defendants' attorney, Mr. Rivchin, Plaintiff

stated:

... I believe the information will show that your clients are

involved in enterprise comrption by operating a scam
operation, that they were illegally taping my phone
conversations in violation of both state and federal
wiretapping laws, illegally intercepted my e-mails, illegally
operated a mirror image of my website, illegally charged
my credit card, and other actions as stated in my complaint.
Further, they had no intention of lowering my per click
costs and increasing the number of clicks I received.

As demonstrated in Sections A and B of this Point II above, the recordings of

Plaintiffs April 6 and 8, 2010 telephone conversations with Mr. Leitch prove beyond

question that Mr. Leitch informed and discussed with Plaintiff, in advance, each of the

items that Plaintiff subsequently claimed in his February 10 and 12,2071 letters was an

element of the alleged "scam."

(1) Plaintiff was informed and did not object to Yodle's recording telephone calls

coming through the tracking telephone number on the mirror website

(Exhibit "c",p.19; Exhibit "c-1", 38:08 min.).

(2) Plaintiffwas informed and did not object to Yodle's hacking e-mails coming

through the mirror website
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(Exhibit "C", pp. 19-20; Exhibit "C-1",37:04 min.).

(3) Plaintiff was informed and did not object to Yodle setting up a dynamic mirror

of his website for tracking purposes

(Exhibit " C", pp. 20-21; Exhibit "C-1", 39 :57 min.).

(4) Plaintiff understood and acknowledged that Yodle's advertising campaign

would not lower his per Click cost, but would in fact increase it

(Exhibit "C", pp. l4-t5; Exhibit "C-1", 27:36 min.).

(5) Plaintiff understood and acknowledged that the goal of Yodle's advertising

campaign was to attempt to increase the percentage of Clicks that converted into calls and

not necessarily increase the Clicks

(Exhibit " C", p. 1 0; Exhibit "C-1", 22:13 min.).

(6) Plaintiff understood and agreed that Yodle would charge his credit card, in

advance, for the fees associated with the advertising campaign

(Exhibit "A", fl 5).

It is obvious that, by Plaintiffs own admission, his claim that Defendants were

conducting a scam business operation was, itself, a sham and was based totally on false

allegations intended to force Defendants to accede to Plaintiff s outrageous, multi-million

dollar settlement demand.

E. Plaintiff Cannot State a Viable Fraud Claim Where the
Alleged Claim Arises Out of a Breach of Contract

New York courts have consistentlv adhered to the:

well-established principle that a simple breach of
contract is not to be considered a tort unless a legal duty
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independentofthecontractitselfhasbeenviolated...This
i"gut Juty must spring from circumstances extraneous- to'

arra ,,ot constituting elements of' the Contract' although it

-uy U" connected *itn *a dependent upon the Contract'

Clark-Fitzpatrick, Inc' v' Long Island, kR Co'' 70 N'Y'2d

zgz, iggitg;8T; see also Siott v' KevCorp' 24'7 A'D'zd

lZz, liS 1)a O"p't 1998)' where the Court concluded that

,,a breach of conLact claim cannot be converted into a tort

actionabsentaviolationofalegaldutyindependentofthat
created bY the Contract'"

PlaintiffsclaimthatYodle,sbusinessoperationswereascamarisewhollyoutof

his conclusory - and false - claims that Yodle agreed in its Contract that it would

increase his clicks, reduce his cost per click, spend $750 per month on advertising' and

charge him no more per click than the search engines were charging Yodle' and that

Yodle breached that Contract (Exhibit "I"' fl11)'

Moreover, if Plaintiffs "scam" claim is discemed from the vague allegations in

his Complaint that Defendants failed to perform promises of future acts' New York courts

have consistently held that such allegations cannot constitute fraud ("A failure to so

perform is merely a breach of contract, which must be enforced by an action on that

contract.,,) Niagara Falls lnater Board.v. city of Niagara Falls' 64 A'D'3d 1142 (4th

Dep't 2009).

BasedupontheDefendants'AffidavitsandevidencesubmittedonthisMotion'

and Defendants, own Interrogatory Responses and the plaintiff s acknowredgments and

admissions in his recorded telephone conversations, Plaintiff s perceived fraud cause of

action should be dismissed as it is simply a breach of contract claim recharacterized as a

fraud action.
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POINT III

PLAINTIFF HAS FAILED TO PROVIDE AI{Y
ADMISSIBLE EVIDENCE OF ANY OTHER LEGAL

CLAIM AGAINST DEFENDANTS

As a result of the vagueness of Plaintiff s Complaint in identiffing specifically the

causes of action for which he was claiming he was entitled to recover against the

Defendants, and because Plaintiff stated in his ad damnum clause that he was seeking

,,treble damages under the Racketeering Influence and Comrption Act, or any other state

or federal law," Defendants asked in their lnterrogatories for Plaintiff to identi$ what

legal claims he was.asserting in his Complaint.

PlaintifPs Responses, as shown below, were evasive and failed to provide

Defendants with any information whatsoever on which they could reasonably discern the

legal obligations that Plaintiff believed he was owed and that Defendants breached, other

than, possibly, contract or fraud. With regard to Defendant's Interrogatory Request for

plaintiff to specifically identifu the common-law causes of action and legal claims on

which his Complaint was based, his Answer was simply: "Complaint and causes of action

in the Complaint speak for themselves" (Exhibit "I", fl45).

With regard to Defendants' further Interrogatory requesting Plaintiff to

specifically identify any State and Federal statutory causes of action and legal claims on

which his Complaint was based, and Defendants' lnterrogatory requesting Plaintiff to

identiff the basis for his RICO claim, he simply responded to each Interrogatory:

"Continuing to invest igate" (Exhibit "l", n1W6, 47 ).
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Defendants, further, asked in their Interrogatories for Plaintiff to explain how he

determined and calculated his damage claim of $300,000, and rather than providing an

explanation, he simply answered, "General damages do not need to be itemized" (Exhibit

"l',1W9)'

His Complaint and lnterrogatory answers refer to alleged acts of "wire fraud"

(Exhibit "E",'11 14) and violations of various Penal Law articles ($$ 190.60, 190.65 and

a60) (Exhibit "I" fl48). Each of these alleged violations of law are criminal acts for

which Plaintiff cannot seek civil relief.

As part of his attempt to "throw in everything but the kitchen sink," Plaintiff

likewise refers to an alleged "invasion of privacy'' by Yodle in connection with Yodle

having fulfilled its conhactual duty to track emails and calls arising from the advertising

campaign. (Exhibit "E", fll| 32 & 49). 'New York does not recognize a common law

right of privacy." Messenger ex rel. Messenger v. Gruhner & Jahr Printing &

Publishing, 94 N.Y.2d,436, 44t (2000). The elements of a cause of action for violation

of the statutory right to privacy are: (1) the use of a person's name, portrait, picture or

voice, (2) within the State of New York, (3) for advertising purposes or the purposes of

trade and (4) without written consent. Civil Rights Law $$ 50 & 51; see also Molina v.

Phoenix Sound lnc.,297 A.D.2d 595 (lst Dept.2002). The allegations tied to Plaintiff s

privacy allegations do not state such a statutory claim. To the extent the Complaint can

be read to assert a privacy claim, it should be dismissed.

As to Plaintiffs conclusory statement in his Complaint that he is entitled to

recover treble damages based upon Defendant's violation of RICO, he has wholly failed

to satisfu the "heightened" pleading requirements that the Courts have uniformly imposed
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upon a RICO claim. See Besicorp Ltd. v. Kahn, 290 A.D.2d 147, 151 (3d Dep't 2002),

where the Court observed that the proof required to state a cause of action under RICO is

'heightened" "... because such assertion has been found to be an unusually potent

weapon - the litigafion equivalent to a thermonuclear device."

Plaintiff has failed to identifu, clearly plead, or provide any probative factual

evidence of any common-law or statutory cause of action for which Defendants may be

liable. He has, further, failed to plead with any "heightened" detail or to identify any

elements of his RICO claim that fall within the scope of 18 U.S.C. $ 1962. His vague

and conclusory claims of "scam" as demonstrated in Point II above, lack any true factual

basis, while the recordings of his telephone conversations with Mr. Leitch demonstrate

the falsity of the substantive allegations in his Complaint.

Based upon the foregoing, Plaintiff s Complaint should be dismissed.
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POINT IV

IF'TIIE COURT SHOULD DENY DEFENDANTS'
MOTION TO DISMISS PLAINTIFF'S COMPLAINT,
ANY POTENTIAL RECOVERY IS NONETTIELESS

LIMITED TO $1,638

In his Complaint, among other requests for relief, Plaintiff seeks compensatory

damages of $300,000 from each of the three Defendants, punitive damages, and treble

damages. Defendants wholeheartedly deny that Plaintiff is entitled to any recovery. In

the event, however, that Plaintiff is entitled to any award against the Defendants, his

recovery should be limited to the $1,638 that he paid Yodle (Exhibit "I", fl40).

Recognizing the inherent cost of litigation, Yodle offered Plaintiff, on two

separate occasions, shortly after he corlmenced this action, a full refund of his money.

Plaintiff eventually responded by demanding from Defendants a lump sum pavment of

$5.000.000.00 and a lifetime annual annuitv of $78.000, among other conditions, to

discontinue this lawsuit. It seems as if Plaintiff views this lawsuit as a chance to win the

lottery.

A. Plaintiff Has No Proof of Damages Beyond the Money IIe Paid
Yodle

The damages recoverable for breach of contract are limited to the loss of the

bargain (American List Corp. v. U.S. News and World Report, Inc.,75 N.Y.2d 38, 42

tl9S9l) and for fraud, are limited to PlaintifPs out-of-pocket losses (Llama Holding Co.

v. Smith Barney Inc., 88 N.Y.2d 413, 421 [1996]). In either case, Plaintiff s claim of

having suffered any loss beyond what he paid Yodle is purely speculative and, therefore,

not recoverable. Kenford Co., Inc. v. County of Erie, 73 N.Y.2d 312, 319 (1989).
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Moreover, in his Interrogatory Answers, Plaintiff admits that he is not seeking "special"

damages, but only "general" damages (Exhibit "l",n49)'

In response to Defendant's Interrogatory Request for Plaintiff to set forth, in

detail, how he was damaged, Plaintiff claims that he allegedly suffered, as damages, (1)

the decrease in the number of Clicks to his website; (2) being charged $274'00 for

something he could have done for $20; (3) interference with his e-mails; and (a) telling

clients that their calls might be recorded (Exhibit "I",n42)'

In the recordings of his phone conversations with Mr. Leitch, however, Plaintiff

acknowledges that the number of Clicks has no correlation whatsoever to the number of

calls he would receive or to the number of customers who might have hired him. ln fact,

even with the fewer clicks generaied by Yodle in its brief advertising campaign for

plaintiff, two customers retained Plaintiff, compared to the three or four who Plaintiff

admitted retained him out of the "hundreds" of Clicks that he paid for under his Google

AdWords advertising (see Point II above). Therefore, Plaintiffs claim that reduced

Clicks injured him is entirely speculative.

Next, Plaintiffs claim that he was damaged by being overcharged would,

effectively, be fully satisfied by Yodle's offer to fully refund the money he paid, an offer

Plaintiff considered woefully inadequate.

Finally, plaintifPs damage claim based upon Yodle's allegedly "interfering" with

his e-mails and allegedly telling clients their calls might be recorded - which PlaintifPs

recorded telephone conversations clearly demonstrate he was aware was fundamental to

yodle's tracking system and to which he agreed - similarly are wholly speculative and

lack any probative evidence that they caused Plaintiff any financial loss.
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B. Plaintiff Contractually Waived Any Right To Recover

Damages Beyond the Money He Paid Yodle

Parties to a contract may limit the damages recoverabie in the event of a breach

and the Courts will enforce such provisions, including provisions whereby the party

waives his right to recover consequential damages. Metropolitan Life Ins. Co. v. Nable

Lowndes Int., Inc.,84 N.Y.2d 430,436 (1994)'

Paragraph 9 of the Contract states, in part:

9. Limitations. Yodle will not be liable to customer ...
for any indirect, special, incidental, consequential, punitive
or exemplary damages of any kind, including cost of cover,

lost revenues or profits or loss of business or data, arising

out of or relating to the Agreement ' ' ' in any event, Yodle's
maximum liability arising out of or relating to the

Agreement, whether the cause of action arises out of
contract, tort, or otherwise, shall not exceed the amounts
paid by customer to Yodle hereunder within the six (6)

months prior to the event giving rise to the claim. (Exhibit
..A",,119).

Barring grossly negligent conduct, limitations of liability, such as that contained

in Paragraph 9 of the Contract, are enforceable and binding upon the parties. Rector v.

Calamus Group, Inc.,17 A.D.3d 960 (3d Dep't 2005).

There is no proof that Defendants were grossly negligent, or even negligent.

such, if the Court determines that Plaintiffs Complaint should not be dismissed,

provable damages, if any, should be limited to $1,638.

C. Ptaintiff Is Not Entitled To Recover Punitive I)amages

Punitive damages are not recoverable in actions for ordinary breach of contract,

unless the breach also involves a fraud "evincing a 'high degree of moral turpitude' and

demonstrating 'such wanton dishonesty as to imply a criminal indifference to civil

As

his
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obligation ..."'and if the conduct was "'aimed at the general public."' Rocanova v'

Equitable Life Assurance Society of the tl^S., 83 N.Y.2d 603,613 (1994).

Similarly, pr:nitive damages are not recoverable in an ordinary fraud case. Reinah

Development Corp. v. Kaaterskil Hotel Corp',59 N'Y.2d 482,487 (19S3)' Only where

the conduct has been shown to have been "malicious, vindictive or reckless" migfit

punitive damages be available in a fraud case. Reinah, supra at 488'

As demonstrated in Points I and II above, and in the Defendants' Affidavits and

evidence submitted on this Motion, even if Plaintiff were to show that Defendants

breached some duty that they owed to him, there is no admissible evidence that their

actions af,ose to the degree of moral turpitude or vindictiveness, or were aimed at the

genqral public, to any extent sufficient to support an award of punitive damages'

Based upon the foregoing, Plaintiffs recovery' if any, should be limited to

$1,638.
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POINT V

PLAINTIFF'S COMPLAINT SIIOULD BE

UTSUTSSND AS TO DEFENDANTS SCOTT LONG

AN' BRAD LEITCH BECAUSE TIIE COURT

canNoTEXERCISEPERSONALJURISDICTION
OVER TIIEM

A.TheComplaintShouldbeDismissedasAgainstDefendant
ScottLongBecausePlaintiffNeverServedllimwithProcess
and, in any Eveng the Court Cannot Exercise Personal

Jurisdiction Over IIim

1. Plaintiff Did Not Effect Proper Service Upon Long

CPLR $ 308 requires that service be attempted by personal delivery of the

sufiunons 
..to the person to be served" (CPLR $ 308(2)), or by delivery "to a person of

suitable age and discretion at the fperson's] actual place of business' dwelling place or

usual place of abode." (GPLR $ 30s(2). where service under CPLR $ 308(1) or

$308(2)cannotbemadewith..duediligence,,'analternativemethodofservice_known

commonly as "nail and mail service" - may be effected "by affixing the summons to the

door of either the [person's] actual place of business, dwelling place or usual place of

abode within the state of the person to be served and by either mailing the summons to

such person at his or her last known residence or by mailing the summons by first class

mail to the person . . . athis or her actual place of business'" (CPLR $ 308(4) (emphasis

added).

As set forth in his Affidavit, at the time Plaintiff commenced this lawsuit in June

2010, Long "was a resident of Phoenix, Aizona and was employed as a search

Marketing consultant for Yodle, Inc. out of its scottsdale Arizona regional office'"
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(Long Aff. tT 2). He was not, at any time in 2010, a resident of New York state' (Long

Aff. 1T 2). Indeed, Plaintiff knew that Long worked in Arizona' All of the emails that

praintiff attached to his compraint risted Long's telephone number as 480-455-6025;480

is an Arizona area code. (Long Aff. ,lT 4). For service to be valid, plaintiff would have

first been required to attempt personal service upon Long with "due diligence'" If he

were unable to serye him personalry, he would have been entitled to seek "nail and mail

service,, by serving Long at his home, or place of business, in Arizona.

Plaintiff made no effort to serve Long personally and, therefore, had no authority

to attempt..nail and mail service." Even if he had made such efforts, his seeming attempt

to serve Long at Yodle's New York office is ineffective.

In response to Item No. 3'l of Defendant's Notice to Produce Documents

requesting evidence of service of the pleadings upon the Defendants and copies of any

Affidavits of Service, plaintiff produced, as to Long, an affidavit by a Deputy Sheriff of

the City of New York stating:

IX]PersonalserviceuponCorporation,Partrrershipor
Governmental Subdivision

by delivering to and leaving with Blair Huntley, a true copy thereof' said

person stated that she was AGENT DESIGNATED FOR SERVICE, an

agent authorized to accept service oflegal process. (Exhibit "J")

The Sheriff s Service of Process Intake form, moreover, states under the heading "Person

to be Served": "Yodle, Inc., whoever accepts service for them" (Exhibit "J")'

First, the documents indicate that the Deputy made service only on Yodle as a

corporation. They fail to indicate an attempt to serve Long. Second, Plaintiff cannot

serve Long at yodle's New york office because that is not his "a@d, place of business;"
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Scottsdale, Aizona is his actual place of business. To the extent that Plaintiff somehow

tries to claim that all Yodle employees may be served at Yodle's New York headquarters,

his own actions in serving Defendant Brad Leitch in North Carolina defeats such

argument. As such, because Plaintiff never served Long with process, the Complaint

should be dismissed as against him.

2. The New York Courts Cannot Exercise Personal Jurisdiction
Over Long

Even if Plaintiff had effected proper service upon Long, the Complaint should

nonetheless be dismissed as against him because he is not subject to personal jurisdiction

in New York. Under New York's long-arm statute, "a court may exercise personal

jurisdiction over any non-domiciliary ... who ... transacts any business within ttre state ..."

(CPLR $ 302(a), regardless of whether that nondomiciliary has actually set foot in New

York State. See, e.9., Fischbarg v. Doucet,9 N.Y.3d 375, 380 (2007); Kreutter v.

McFadden Oil Corp.,71 N.Y.2d 460, 467 (2008). Whether a defendant has hansacted

business within New York is determined under the totality of the circumstances, and rests

on whether the defendant, by some act or acts, has "purposefully avail[ed] itself of the

privilege of conducting activities within [New York]." Ehrenfeld v. Bin Mahfouz, 9

N.Y.3d 501, 508 (2007). "Purposeful activities are those with which a defendant,

through volitional acts, 'avails itself of the privileges of conducting activities within the

forum State, thus invoking the benefits and protections of its laws."' Fischbarg,9 N.Y.3d

at 380 (quoting McKee Elec. Co. v. Rauland-Borg Corp.,20 N.Y.2d 377,382 (1967).

"[It is the quality of the defendants' New York contacts that is the primary
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consideration" Fischbarg,9 N.Y.3d at 380.

"Telephone calls and written communications generally are held not to

provide a sufficient basis for personal jurisdiction under the long-arm statute."

Liberatore v. Calvino,293 A.D.zd 2I7,219 (2d Dep't 2002). See also W'ilhelmshaven

Acquisition Corp. v. Asher,810 F. Supp. 108, 112 (S.D.N.Y. 1993) (telephone and mail

contacts are jurisdictionally insufficient unless the defendant "projected" himself by those

means into New York in such a manner that he purposefully availed himself of the

benefits and protections of its laws); Warck-Meister v. Diana Lowenstein Fine Arts, 7

A.D.3d 351,352 (lst Dep't 2004) (various telephone, fax and e-mail communications

upon which plaintiffrelied, purportedly concerning defendants' exhibition and sale of her

art, were not adequate transactional predicates for an assertion of jurisdiction under

CPLR $ 302(a)(1)); Granat v. Bochner,268 A.D.2d 365, 365 (lst Dep't 2000) (the court

properly dismissed the complaint based on plaintiffs failure to establish that defendants

transacted business within the State, subjecting them to jurisdiction under CPLR

302(a)(1), since sending faxes and making phone calls to this State are not, without more,

activities tantamount to "transacting business" within the meaning of the long-arm

statute).

In the instant case, all of the communications between Long and Plaintiff were

made by Long from Arizona via email or voicemail. Most importantly, none of those

communications were made in such a manner that Long purposely "projected" himself

into New York. Long never transacted business from Plaintffi to the contrary, Yodle

assigned him the duty of working on PlaintifP s account after Plaintiff had already signed
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a contract with Yodle. (Long Aff. 11 3). After having been assigned the account, Long',s

communications with plaintiff consisted only of the following: (1) an email on April 8,

2010 whereby Long introduced himself and asked Plaintiff to contact him to discuss his

advertising campaign; (2) a voicemail message to Plaintiff on April 16,2010letting him

known that his advertising campaign was set up and rcady to go; (3) a voicemail message

to Plaintiff on May 4,2010 in response to Plaintiff s email seeking to cancel his Conhact;

(4) an email to Plaintiff on May 11, 2010 noting that Yodle could not refund his

payments or cancel his advertising campaign due to his contractual commitrnent and

requesting that Plaintiff call him; and (5) an email on May 13, 2010 asking Plaintiff to

call him so that they could speak by telephone' (Long Aff. flfl 7, 8)' These actions do not

amount to a purposeful invocation of the privileges of conducting business in New York

such that Long can be dragged into court 2,500 miles from home' The complaint should

be dismissed as against Long for lack of personal jurisdiction.

B. The complaint should be Dismissed as to Defendant Brad

Leitch Because the court cannot Exercise Personal

Jurisdiction Over IIim

Leitch serves as an Account Director in Yodle's charlotte, North carolina

regional office. A11 of his contacts with collins took place while he was in his North

carolina office. (Leitch Aff., fl 4). Far from actively seeking New York clients' Leitch

initiarly contacted plaintiff from a read that he had been given that Plaintiff had been

advertising his divorce service on the Google internet search engine' (Leitch Aff', fl 5)'

Under such circumstances, despite the fact that Leitch engaged in sales negotiations with

a New york resident, three telephone conversations and three emails are insufficient to

subject Leitch, a North Carolina resident, to the jurisdiction of the New York courts' See'
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e.g., Executive Life Ltd. v. Silverman, 68 A.D.3d 715,717 (2d Dep't 2009) ("Although

negotiations may have taken place by telephone, fax, and email, and the defendant

allegedly faxed the agreement to Executive's office in New York, the defendant's actions

did not amount to a purposeful invocation of the privileges of conducting business in

New York.") Because the New York courts may not properly exercise jurisdiction over

Leitch in this case, the Complaint should be dismissed as against him in its entirety.
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POINT VI

DEFENDANT YODLE IS ENTITLED TO
JUDGMENT AGAINST PLAINTIFF FOR $819 AND

DEFENDAI{TS ARE ENTITLED TO JUDGMENT
AGAINST PLAINTIFF FOR TIIEIR REASONABLE
ATTORNEYS' FEES AND SANCTIONS AGAINST

PLAINTIF'F

Defendants set forth two Counterclaims against Plaintiff in their Answer.

The first counterclaim (Exhibit "F", flfl 64-73) alleged that Plaintiff breached the

three month Advertising Contract by attempting to cancel it within the first week after the

advertising went active and failed to pay Piaintiff the $819.00 it agreed to pay for the

third month of the Contract. The count also requests reasonable attorneys' fees.

The second Counterclaim (Exhibit "F", fl 74) requests sanctions and

reimbursement for the attorneys' fees and costs incurred by Defendants in defending

Plaintiff s frivolous lawsuit.

A. Yodle is Entitled to Recover $819 From Plaintiff and

Attorney's Fees for Plaintiff s Breach of Contract

plaintiff agreed to pay Yodle $819 a month for three months in exchange for

yodle,s designing and undertaking an lnternet advertising campaign for Plaintiff s Make

Divorce Easy business (Exhibit "A")'

As set forth in the Affidavits of Brad Leitch, Scott Long, and Michael Gordon,

and the exhibits that have been submitted by Defendants, Yodle designed the advertising

campaign, Mr. Long notified Plaintiff on April 16,2010 that the campaign was ready to

go active (Long Affidavit, fl 7), and the campaign would have proceeded according to all

the conditions Mr. Leitch explained to Plaintiff and that Plaintiff agreed to, until Plaintiff
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attempted to.cancel on April 30,2010, because he had incurred unexpected automobile

repair expenses.

Yodle continued to fuIfilI its obligations under the Contract by providing the

advertising services, and while Plaintiff ignored his obligation to provide Yodle with

feedback on his direct customer contacts that would enable Yodle to evaluate and adjust

keywords and geotargeting for PlaintifPs advertising, and that would permit Yodle to

evaluate and adjust its bids for Clicks and search engine locations for Plaintiffs ads

(Leitch Affidavit, n n). Yodle continued advertising Plaintiffs business and actually

generated two customers for Plaintiff until served with a Court Order, requiring Yodle to

stop Plaintiff s advertising.

As demonstrated in Points I, II and III above, Plaintiffls claims against

Defendants are frivolous and have no factual basis. The recorded telephone

conversations between Plaintiff and Mr. Leitch unequivocally demonstrate that the

substantive allegations in Plaintiffs Complaint were false and, thus, unquestionably,

demonstrate that Plaintiff brought this lawsuit knowing that he had no factual or legal

basis to do so.

Yodle is, therefore, entitled to the $819 Plaintifffailed to pay:

Thus, where compensation is specified in the contract and
such contract is breached prior to its performance, the
nonbreaching party may recover the sums fixed or
ascertained by the contract. The value to the plaintiff of an
executory contract under which he is to receive a certain
compensation for doing of an act is ordinarily the amount
of such compensation ... for the Defendant's wrongful
repudiation of the contract." Hirschfeld v. IC Securities,
Inc.,132 A.D.2d 332,336 (1st Dep't 1987).
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Furthermore, Plaintiff agreed to pay Yodle's attorney's fees if he breached the

Contract. Paragraphs 7 and 10 of the Contract provide, in pertinent part:

7. Indemnification. Customer agrees to indemniff,
defend and hold harmless Yodle . ' ' from and against any

and all claims, actions, demands, costs, losses liabilities,
penalties, damages and expenses (including reasonable

iegal and accounting fees ... arising or resulting from " '
Customer's ... breach (or alleged breach) of Customer's

representations and warranties hereunder ...

10. Termination; Cancellation ... If Customer breaches

any provision of the Agreement ..., If such breach cannot

be cured or is not cured within the cure period, if any,

Yodle may cancel the Service(s) or terminate the

Agreement and/or pursue all other available remedies,

including recovery from customer of Yodle's costs and

attomeys fees incurred in pursuing such remedies " '

As set forth in Mr. Rivchin's Affirmation, Defendants have incurred thousands of

dollars in attomeys' fees and costs in defending this spurious lawsuit, and, thus, should

be reimbursed their attorneys' fees.

B. Defendants Are Entitled to sanctions and Attorneyst Fees and

Costs Against Plaintiff

pursuant to Subpart 130-1 of the N.Y.S. Rules of Court, the Court has the

discretion to award a litigant "reimbursement for actual expenses reasonably incurred and

reasonable attomeys' fees resulting from frivolous conduct." 22 N.Y.C.R'R' $ 130-

1.1(a).

The Rules define "frivolous conduct" as:

(1) it is completely without merit in law and cannot be

supported by a reasonable argument for an extension,

modification, or reversal of existing law;

(2) it is undertaken primarily to delay or prolong the

resolution of the litigation, or to harass or maliciously
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injure another; or

(3) it asserts material factual statements that are false'

22 N.Y.C.R.R. $ 130-1.1(c).

It has been clearly demonstrated and documented by Defendants in their Motion

papers that Plaintiff (1) brought this lawsuit relying only on the blatantly false allegations

in his Complaint, (2) persisted in seeking a legally unjustifiable recovery, even after

receiving Defendants' sworn discovery Responses demonshating that the allegations and

suppositions set forth in his Complaint were mistaken, (3) initiated and continued the

lawsuit with the admitted intention of forcing Defendants to incur substantial legal fees

and litigation expenses if they refused to accede to his outrageous financial demands, and

(4) refused to accept Defendants' offer to completely refund his money. This conduct,

unquestionably, constitutes frivolous conduct and manipulation of the legal system for

improper personal gain.

Although the Courts are inclined to give pro se litigants wider latitude than they

would members of the Bar, Plaintiff should not be gtven such deference. Plaintiff has a

documented long history of using the Courts and the legal system as a sword to gain a

non-legal advantage, where he has no actual or legal factual basis to do so. (Exhs. "L"

and "M").

Based upon the foregoing, Defendants submit that they are entitled to recover

from Plaintiff $819, and reimbursement of their costs and attorneys' fees incurred in

defending this lawsuit. Defendants respectfully submit that the Court should also

consider further sanctions against the Plaintiff.
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POINT VII

PLAINTIFF'S MOTION TO COMPEL SHOULD BE
DENIED AND DEFENDANTS' CROSS-MOTION TO

VACATE PLAINTIFF'S SECOND SET OF'
INTERROGATORIES AND DEMAND TO

PRODUCE DOCUMENTS SHOULD BE GRANTED

Defendants had great difficulty attempting to respond to Plaintiffs first set of

Interrogatories / Demands for Production of Documents because Plaintiff s Complaint

failed to identifu in detail his legal theories and his causes of action, and because, as

demonstrated in Point II above, the factual allegations on which Plaintiff based his

conclusion that Yodle's advertising campaign was a "scam" were, in fact, false.

Defendants' Affidavits and the telephone recordings prove that Plaintiff had no

legitimate legal claim against Defendants, ffid Plaintiffs Answers to Defendants'

Interrogatories manifestly demonstrated that PlaintifPs lawsuit had no factual or legal

basis and was brought to harass Defendant for the sole purpose of squeezing an

ouhageous settlernent out of Yodle.

Plaintiff s Motion to Compel and his second set of Interrogatories and Notice to

Produce Documents were simply a next step in his scheme to force a settlement.

In his letters to Defendants' attorney, dated February lA,2011 (Exhibit "10" to

PlaintifPs Motion) and February 12, 2011 (Exhibit "K"), Plaintiff asserted that the

information sought by his second set of lnterrogatories would prove that Defendants were

involved in a scam operation by showing:

... that they were illegally taping my phone conversations
in violation of both state and federal wiretapping laws,
illegally intercepted my e-mails, illegally operated a mirror
image of my website, illegally charged my credit card and
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other actions as stated in my complaint. Further, they had

no intention of lowering my per click costs and increasing

the number of clicks I received'

In Sections A, B, C, and D of Point II above, Defendants showed that lr4r' Leitch

disclosed and discussed in detail with Plaintiff, in advance of his signing the Contract,

that, as a feature of Yodle's tracking system, Yodle would create a mirror image of

plaintifps website, record phone calls coming to Plaintiff through the tracking phone

nurnber displayed on the mirror website, and hack e-mails coming from lead forms

submitted througtr the mirror website. Those sections of this Memorandum of Law, and

the telephone recordings, also, demonstrate that Mr. Letich explained to Plaintiff that, in

order for yodle to attempt to increase the Conversion Rate of the Clicks on his Internet

ads, Yodle would have to bid more per Click to gain a mofe optimal position for

PlaintifPs ads on the search engine results pages'

Furthermore, Plaintiff was aware on April 8, 2010, well prior to the date the

advertising campaign went active,that,by the terms of his Contract, he authorized Yodle

to automatically charge his credit card, in advance, for all monthly fees'

Contrary to plaintiff s statement in his February 10 letter that the questions in his

Second Set of Interrogatories "are very relevant to the issues raised in my complaint," he,

in fact, knew that the allegations on which he was basing his "scam" claim were false

(see sections A, B, C and D of Point II above)'

One must ask himself:

1. Why would Plaintiff serve Defendants with a

second set of Interrogatories containing 44 separate

questions wlth 147 subparts, knowing fulI well that his

"scam" claim had no factual basis?
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2.WhywouldPlaintiffconsideritacceptabletorefuse
ro answer ih. Uutk of Defendants' only interrogatories and

arbitrarily object to 9 legitimate questions seeking evidence

of Plaintiffs damages as being proprietary and trade

secrets, when he considered it unacceptable for Defendants

to raise the same objection to disclosure of Yodle's cost of
operations and services?

3. Why, right on the heels of his second set of
discovery demands, would Plaintiff demand a "settlement"

from Defendants for a $5,000,000'00 lump sum payment

and a lifetime annual annuity of $78,000.00 when he had

admitted in his lnterrogatory Answers that he was claiming

only general, and not special damages (Exhibit "1",n 49),

when he admitted that his only out-of-pocket cost was

$1,638 (Exhibit "I", fl a0) and when Defendants had proven

to him that Yodle had rolled over and had not "pocketed"

the money in his advertising budget account (see Exhibit
638" of Plaintiffs Motion and fl 24 of Exhibit '(2" of
PlaintifPs Motion)?a

The only plausible answer was that Plaintiff was misusing the legal system, the

cost of litigation, and the threat of embarrassing and harassing Yodle by seeking

discovery of proprietary and trade secret business information, as well as other

burdensome and irrelevant disclosures in order to squeeze an exorbitant settlement from

Defendants.

By harassing Defendants with spurious discovery demands, Plaintiff was making

good on his threat to Michael Deluca ( Exhib,it "J", Attachment #1, Transcript #2,p. 4 )

4 
The Defendants provided plaintiff with a copy of his Advertising Budget accorutt set forth as Exhibit "8"

to his Motion papers when Defendants responded to lnterrogatory No. 17 of PlaintifPs fust set of

Interrogatorie.,.- Thi, account demonstrated io Plaintiff that his ads appeared on other search engines in

addition to Google. The account, also, demonstrated that from Apnl29 to July 28,2010, Yodle rolled

over the balance in PlaintifPs Advertising Budget account from month to month, leaving a balance in the

account, as of July 7 , 2OlO and through tl" 
"na 

of that July of $ 1,025.70. The accounting, also, showed

that yodle charged PlaintifPs advertising budget account a total of $474.31, which when added to the

$1,025.70 balance equaled $1,500,00, which represented the trvo $750 monthly Advertising Budget Fee

payments that Plaintiff made.
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and Defendants' attorney (Rivchin Affrn. !f 9) that, if Yodle did not buy him off, he

would make them pay.

A. Defendant Fully and Completely Answered Plaintiffs First Set
of Interrogatories / Demands for Production of Documents

On October 18, 2010, Defendants fully responded to PlaintifPs First Set of

Interrogatories / Demands for Production of Documents (Exhibit "2" to Plaintiffs

Motion).

Contrary to Plaintiff s assertion in his Motion to Compel, Defendants did answer

Interrogatory Nos. 4, 5, 6, 7, 72, 13, 14, 23, 24, 25, 26, 27, 28, 29, 30,31, and 32 to the

best of their ability (Gordon Aff. 1T 12), while, also, expressly reserving their objections.

As to Interrogatory Nos. 16, 18, 19 and 20, Defendants specifically objected ,

among other grounds, that the information Plaintiff was seeking was proprietary and a

Yodle trade secret (Gordon Aff., '1T 13). Defendants, also, specifically objected on the

grounds that the information sought was not reasonably calculated to lead to the

discovery of admissible evidence.

The Yodle login information for its accounts with various lntemet search engines

(Interrogatory No. 16) and Yodle's profit margins (Interrogatory Nos. 18, 19, 20) are

trade secrets (Gordon Aff., 'li 13). More significantly, the information sought is not

relevant to any discernable and legally supportable claim Plaintiff has set forth in his

Complaint (see Points I, II and III above). Nor is the information sought reasonably

calculated to lead to the discovery of admissible evidence, since Plaintiffls damages, even

if he could establish that he had a viable cause of action, would be limited to a refund of

the money he paid Yodle (see Point IV above). What Yodle paid search engines for
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Clicks and how much it debited Plaintiffs Advertising Budget Fee account would be

completely irrelevant in the determination of damages, if any, Plaintiff might have been

able to claim (see American List Corp., supra at 42; and Llama Holdings Co., supra at

42r).

Based upon the foregoing, Plaintiffls Motion to Compel with respect to

Defendants' Answers to Plaintiff s First Set of lnterrogatories / Demands for Production

of Documents should be denied.

B. Plaintiff s Second Set of Interrogatories / Demands for
Production of Documents and IIis Notice to Produce
I)ocuments Should Be Stricken Because the Information
Requested Is Predominantly Not Material And Necessary to
Any Discernable Claims in Plaintiffs Complaint and They Are
Simply Intended to llarass Defendants

CPLR $ 3101(a) limits discovery to information that is material and necessary in

the prosecution or defense of an action, and the Courts are given broad discretion to

scrutinize the permissible scope of discovery and to determine what is "material and

necessary." Higgins v. Monemurro,2}3 A.D.zd 799, 800 (3d Dep't 1994).

Where interrogatories are overly broad, burdensome, seek irrelevant information

and are clearly intended to harass, the Court has the inherent power to strike them. Rush

v. Insogna,119 A.D.zd 879, 880 (3d Dep't 1936) (see, also, EIFS, Inc. v. Morie Co., Inc.,

298 A.D.zd 548, 549 lzd Dep't 2002), where the Court vacated interrogatories that

"consisted of 110 questions, including subparts, posed to each plaintif{ together with five

pages of instructions and definitions .. . [that] reiterated many items to which plaintiff ...

had previously provided responses ... Many of the interrogatories were improper, overly
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broad, or sought privileged information. Consequently, the interrogatories were patently

burdensome, oppressive and improper").

Interrogatories are also improper and should be stricken when they involve

conclusions of fact and law and are argumentative. First United Fund Ltd. v. American

Banker, Inc., 127 Misc.2d 247,251 (S.Ct. Nassau Cty. 1985); Lakeville Merrick Corp. v.

Town B o ard, Town of Is tip, 23 A.D.zd 584 (2dDep't 1 965).

PlaintifPs second set of Interrogatories / Demands for Document Production and

his Notice to Produce Documents should be stricken because Defendants have

demonstrated that Plaintiff knowingly made false allegations in his Complaint to support

his "scam" claim, that Plaintiff could produce no admissible evidence to support any

discernable legal claim against Defendants, and, even if Plaintiff were able to prove a

legal claim against Defendants, his damages, if any, would be limited to the $1,638 that

he paid Yodle, thereby, rendering his voluminous and harassing discovery request for

disclosure of Yodle trade secrets and proprietary business information clearly not

material and necessary for the prosecution of his lawsuit.

Nearly all of Plaintiffs second lnterrogatories and his Notice to Produce

Documents fail the material and necessary test, and, therefore, Plaintiffs Motion to

Compel should be denied and Defendants' Cross-Motion to Strike should be granted.

Considering the general magnitude of Plaintiff s second set of discovery demands

and Plaintiffs obvious objective to victimize Defendants for refusing to bend into

submission to his outrageous settlement demands, if the Court should deny Defendants'

Cross-Motion for Summary Judgment dismissing PlaintifPs Complaint, the Court should

still strike, in their entirety, Plaintiffs second set of Interrogatories and his Notice to
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Produce Documents, rather than attempting to prune out the few, if any, items that might

have some semblance of materiality. Rush, supro at 880; EIFS, Inc., supra at 549; Lopez

v. Huntington Autohaus Ltd.,I50 A.D. 351,352 (2d Dep't 1989).

Based upon the foregoing, the Court should deny Plaintiff s Motion to Compel.
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CONCLUSION

Defendants respectfully submit that their Motion for Summary Judgment

dismissing Plaintiff s Complaint should be granted, as well as their request for attorneys'

fees and costs, and sanctions against Plaintiff, and, further, respectfully request that

Plaintiffs Motion to Compel be denied.

DATED: April 11,2011
O'CONNELL AND ARONOWITZ
By:

Neil H. fuvchin, Esq.
Attorneys for Defendants
Office and P.O. Address
54 State Steet
AlbanyNY 12207-2501
(s18) 462-s601
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STATE OF NEW YORK
COUNTY OF RENSSELAER

418

SUPREME COURT

)

******************.* *****t ** **:t***** ***

Charl-es E. Collj_nsr ItrI/
plai.nr_i_f f ,

- against

Yodle, Inc., Sco"t,t Long and
Brad Leitch,

Defendants 
"

* * * * * * * * rk * rt * rt * * * ?t * * * * rk * * * * * * )t * rk * * * rt rt * rt

PLAINTTFF'S NOTICE
OF CROSS MOTTON

Index No.: 23327L

CALENDAR #: 4I*0576-2AIA

HON. CHRISTIAN' F. HUMMAL

to CFLR 52214 (b)-::

the unders:-gneOltHt

of this motion.

PLEASE TAKE NOTICE, that upon the annexed Affidavit with Exhibits of
Charles E. Collins/ fff / sworn to on May 23, 2AI1 and the plea.clj-ngs

of the parties hereto and al1 of the prior proceedi..ngs herej-n, the
plaintiff will move this Court at an All purpose Motj_on Term

thereof, to be held at the Rensselaer County Courthouse, Troy, New

York at 9:30 a.m. on the 27th day of June| 20Lt, for an Order (1)

granting the Plaintiff's Motion to Compel , (2) Dj-smissing the

Defendant's Cross Motj"on Lo Dism-i-ss, (3) Rejecti.ng the Defendants'

argument of .lack of personal jr.rrisdictj-on pursuant to CPLR

R3211( 11) (e) / (41 granting the ather re.lief requested j-n af f idavCt

Support of Pl-aintiff 's C.ross Motion and (5) for other and fu
relief as this Court nay deem just and proper.

PLEASE TAKE FURTHER NOTICE that pursuant

ans\'/erj-ng papers , if dfry, must be served upon

least Seven (1, days prio:: to the return date

D,\lliID: rFrnrr Nc:r"r Vrrr kLLVy I tlq;VV lv.L n
rr^-, at an11L',ldy 4J t 4V.L.L

Plaintiff * pro se
108 Bnrnswick Road
Troy, New York 12180
(s1B) 2,74-o3BQ

To: O ' Connell and l\roni:witz
Neil H. Rivchi-n
54 State Street
Albany, New York 12207*2547



STATE OF NEW YORK
COUNTY OF RENSSELAER

STATE OF NEW YORK
COUNTY OF RENSSELAER

4L9

SUPR.EME COURT

)

)ss.:

*********** ************** ****** * ****tr)t AFFfDAVfT IN OPPOSITION
rO THE DEFENDANTS NOTICE

charles E. Collins/ rrr/ oF cRoss MorroN To DrsMrss
AND IN SUPPORT OF

Plaint,if f ,
* against

Yodle, fnc., Scot.t Long
nrad Leitch,

and
CAIENDAR #: 4I*A576-"201"0

Defendant(s) " HON. CHRISTIAN F. HUMMEL

**** ******* *** *****)V ** *** ******* *** ** *

Annexed as Fixhibit 1.

Annexed as Exhibit 2
Annexed as Exhibit 3
Annexed as Exhibit 4

PLAINTTFF'S CROSS MOTION

Index No.: 23327L

First Set of Interrogatorj-es
Second Set of Interrogatories
Demand to Produce

charles E. collins, rrr, beinE duly sworn, deposes and says*

1" That I am tire Pl.aintif f in the above entitled proceeding
and make this Affidavit in oppclsition to the Notice of cross
Motion t.o Dismiss in response to the Defendants' Notice of Cross

Mot,ion to Dismiss and in response to the affidavits by Scott Long,
grad Leitch and Michael Go::don and the Affirmatj-on by Neil Rivchin
that were submitted to the Cour"L, with the Cross Motion to Dismiss.
This is also in support of rny Noti_ce of Cross Motion.

Notice of Cross Motion to Dismiss
with Affidavi_t bv Brad 

"*ig"p.:"iiMichael Gordon Atfidavit ":'Scott Long Affidavit '

Neil. Rivchin Affirmation
2. Defendant(s) wrongful refusal to answer the cruesti

the First set of rnterrogatories and in the second set of
Interroga.t,ories prevents and hinders me f rom obtainj-ng facts' Jri
order to fulIy respond to their cross Motion to Dismiss this
matter. Some of the relevant questions that they have refused to
answer and are relevant t,o the issues Of this proceedj-ng are
stat,ed in more detail in the followinE paragraphs of this Reply
Affidavit.

Annexed as Exhibit 5
Annexed as Exhibit 6
Annexed as Exhibit 7
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3. Defendant{s) brought lh.is motion pursuant to CPLR 53212"

$ection 32L2 (e)(2)(f) which statess

"(f) Facts unavailable to opposing party" Shou1d it appear
from affidavj-ts submitted in opposj-tj-on to the motion that
facts essentj.a1 to justi-fy opposition may exist but cannot be
stated, the court may deny the motion or may order a
continuance to perrnit affidavits to be obtained or disclosure
to be had and may make such other order as may be just" "

4. Defendant's did not include in their exhibits, the
Cou::t's signed Order to Show Cause dated,June 14,2010 to cease

and cles.ist from havi-ng a nrirr:or i.mage of my website antl from
intercepti-ng my e-mai-ls or reading my e-malls.

The court woul.d not have siqned the order to show cause, if
the plaintiff's arguments were frivolous.

rhe Defendant(s) did not include the letter dated July 14,

2010 from Mr. Rivchin which was made into an order by the court:
dated July 15, 2010 which states that the Defendants would comply

with the order to show cause" Mr. Rivchin, by way of hj_s letter,
is admitting t,hat this is not a frj_volous matter.

Exhibit I order to Show Cause dated June 14, 2010
Order by the Court dated Jul.y 15, 2010

6, Def endanL ( s ) Scott Long and Brad Leitcit have raj-sed the
issue of lack of personal jurisdiction in their Affidavj_ts.

CPLR R3211(11) (e) states:
. " " | "an objection that the summons and complaint,

suntmons wi.th notice r ar notice of petition anO p6tition are
not, properl.y served is waived if, having raised-such anobjection in a pleadinE, the objecting party does not movefor judgment on thar ground within siity days after servingthe pleading, unless the court extends Lne t,ime upon the
ground undue hardship. " "The papers in opposilion to a
motion based upon.imprope:. service inalr cclniiin a copy ofthe proof of service, whether or not previously filedli

Affidavit of $ervice upon Scott LongAffidavit of Service upon Brad r,eititr
Afficiavits of Service upon yodle

Annexed as Exhibit 9
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Defendant(s) verifj-ed Answe:: (Def , Exh. r) dated August 11,

2010 in ll50 and S51 raised"bhe issue of lack of personal
jurisdiction. rt has been more than sixty days and, in fact, it is
now B utonths later since t,he servlng of 'bhe Defendant(s)' verified
answer (Def. Exh. "F"). The Defendant(s) have never requested and

the court has not granted an extension of said time" fhe
Def endant ( s ) have waived the:'-r right to raise this argument or
gr.ound and it must be rejected.

5. Leitch contacted me on April 6, 201.a and provided a copy
of the transcri-pt, (Def. Exh. "8") of the conversation to the Court
in their motion. teitch told me he was from Google, and not yod1e,

and that he was following up on my Google AdWords cainpaign. l,eitch
misrepresented who he was.

Page 1: "8" is for Brad and ',C''
B: Okayr w€'re trying to reach

Google AdWords campaignr 1roulaw firm"
The what now?
The Google AdWords campaigns.
Yeah:
So what we're,lrylnq. to figure outr w€'re callingdifferent family law attorneys to see in terms of actualcall volume, wha'b ki-nd of a.ctual calls you've gott€n
from the cricks, there's just a l-ot of lttornefs outthere that are spending a lot of money, generalinq a lotof click -c: r have not been gett.ing much off the yerrow page ad. TheGoogle, you mean.

Br Yes, this i,s Google, y€s.
c; r have not * that's what-r was going to - you're on mylist to caII. Beca.use r do have-coofre, an& T got acouple of like two or three from Brooklyn, but that'sall- I 've gott,en.

Page 4
B: so one th.ing we do for att,orneys that are kind of inyour shoes, and r'1r set a time wit.h you to go overthis, here i-n a little bit, what we db is we actually,we're brought ol by Googre literally to manage thecampaigns for the att,orney'$ who rre6d it as #elrl andbasically what we charge is we charge $69 u *on[r, to

mana.ge this for you, but what t wani to be abre to showyou is really obviously the advantage of doing just

rs lor me.
you acLually about the
have set up there for the
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that' the first advantage is you reaIly don't have much
control over it rigfrt now, and that you don't real.ly
know too much of what you're doing, which is no
dj_fferent than any other attorney I talk to, becausej-t's just you don't have the time for i.1.. So what f can
do is set aside a time for you, actually walk you
through it and show you what that entails" nasically,
your monthly budgetr four investment towards Goog1e/ can
be what ever it i-s. we're just direct Google Adwords
resellers, and that what we do.

Page 7
B; Gotcha. ok. perfect. And |m going to forward you my

contact info here in a second, and just some aiticles
about us, and that way you know our rerationship with
Google and all that good stuff... n "

The following statement$ are from the april B, Z0L0

transcript (Def . Exh. "c't) of the conversation with Lei.bchs
Page 5
B: Having never logged into your google Adwords in thefirst, place, but ,..
Upon information and belief l,eitch was making it look as if

he coul-d get into my Google AdWorcls account because he was callincl
because Google AdWords had brought him in.

Page 9
Bc so now ilm going to show you yodle and exactly hour weservice the Adwords clients and what we do for you guysr

and they as long a$ everyt,hing. makes sense...
Page 18
B: But just to be clear, these are onry the carLs that wegenerated them through Adwords.

Paqe 24
B: ... ye'!e going to do a mirror. usuall.y what we chargepeopre _for setup of a1r the campaigns and alr the

keywords j-s 447, but you're a current Adwords user, andfor the AdWords users lre don't charge anything, Soj tfratworks out"

Google would be amazed to find out that yodle is claiming it
is "Google" and has been "brought on by Googre riterarry to manage

the campaigns" of Google Adword accounts. yodle_is holdinq itseJ.f
gut as an agent of Google" How many other Google accounts has
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Yodle done this to. Yodle records all of its phone conversations
which would document tiris. Is Yodle stealing clients from their
"st::ategj-c partners" by claiming that they are that partner?

As f \'ras previously told by the Court that f needed to notify
the Defendants of any requests for a subpoenas, r am notifying the
Defendants that r pran on reguest-ing that the court issue a
subpoena for Google to testify at a deposition and at trial as to
Lej-tch's stat,ements to me, t,he iseue of t.he "strategic
partnerships " between Yodle and Google and to produce all bill-i-nE
statements f or makedivorceeasy. ne.t .

l. Gordon in hi_s effj_davit (Exh. Z) in it9 avers:
l,eitch informed Plaintiff that Yodle is a search engine

"reseller" (leitch Aff., 116) meaning that, whereas someonelike plaintiff coul-d desj-gn and run-hi_s own ads on search
engines like Google, yodle wirl do the same and more"

l,ei.tch is holding himself in order
L'o get information from me and continued to let me think he was

associated wj-th Google in some form by statj_ng: "we're brought on

by Googre literally to manage the campaigns,' and "your monthly
budget, your investment, tovrards Google,' and "we're just direct
GoogJ.e AdWords resellers" .

Leitch is sfick by stating "we're brought on by Google
LiteraLry to manage the campaigns" and ,'your monthly budget, your
invest'ment tolrrards Google" makj-ng you th.i-nk you are deali-ng wit5 a

Gor:gle affiliate. yodle is not a Google affiriate.
Lej-tch in his Affidavit (Exh. 1) in 1t6 states under oath:

"Defendant yodle is a Google Adword.s reseller. This
means that yodLe contracts, for a profit, with its or^mcrients to design for the crient a geographical.ly focusedadvertising campaign that is intended Lo increas6 thepercentage of dj-rect phone or e-mail- contacts its clientsreceive from persons doing internet searches. ... when rspoke to plaj-ntiff," r informed him that yodle is a GoogleAdWords reseller .... "
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Obviously, Leitch, who is Account, Dj_rector in yodle's
charlotte, North carolina's regional office, has been deceitful
from the very beginning. Leitch's statements are meant for you to
believe he is associated with Google. Google did not bring yodle

in to "manage their client's Adwords campaigns" as sworn by
Leitch. Leitch avers that Yodle contracts "with its o$rn clients"
not Google's clients. This directly contradict.s what he told me

and i.s so documented by Yodle's transcripts. This is t.he beginning
of the con.

B. Defendant(s) claim that r have not shown a cause of
action and, as such, my complaint shoul-d be dismissed. The

Defendant(s) are wrongfully refusing to comply wit.h both the first
set of rnterrogatories (Exh. 5) and the second set of
rnterrogatories (Exh. 6'), and my Demand to produce (Exh. 7) which
prevents and hinders me from obtaining needed facts for my suit
and to fully respond to thej-r Motion to Dismiss, even though they
have admitted to makj-ng a mirror image of my website, illegally
::ecording and i"ntercepting my phone conversations, chargi-ng my

credit card wit,hout my authorization and unlawfully intercepting
my e-mails af 'ber they were told not.

Gordon in his Affidavit (Exh. Z) {l_5 avers:
"15. clearry plaintiff's Discovery Demands are part ofhis scheme to harass yodle and coerce yodle into nuyingPlaintiff off by seeking answers to questions that areirrelevant to, what amounts to, a dispute over $1,63g.

This lawsuit is not only about the amounts charged by yodle,
but is about their illegar activit,ies taken against me. The
lawsuit is also about:

a. yodle i1lega]1y and in violation of the contract
(Def. Exh. "A") made a mirror image of rny website. yodle has

admitted to making a ni::ror imaEe of my website (Adversite).
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b. By setting up the iIlegal Adversite, yodle:

1. In violation of the Contract (Def. Exh.

"A")changed ny phone number, yodle has adnritted changing

my phone number"

2. In violation of the Contract (Def. Exh.

"A")changed my e-mail address. yodle has admitted
changinE my e-mail address as my e-mails were going Lo

Yodle's server.
3. Recorded my phone conversations in violation

of Penal Law 5250"05 and 5250.10 proscribing
Eavesdropping.

4, f nt,ercepted my voice mail messages in
violation of penal Law 5250.05 and 5250.10 proscribing
Eavesdropping"

5. fntercepted my e-maiIs in violation of penal

Law 5250.05 and 5250.10 proscribing Eavesdropping"
6" In violation of the Contract (Def" Exh.

"A")and other laws, yodle has admitted collecting and

storing data on their corporate servers on my potential
clients and of myself.
c. used deceptive, misr-eading and knowingry false

statements in order to defraud me as will be fu11y documented
herein. For example, Gordon avers that yodl-e rol1s over the
advertising dollars not spent each month and states tha.t
Yodle has a "save Mode" for those who do not renew their
contact and have money left in it. Then Gordon contradicts
himself by saying that yodle has a Fixed Mont.hly Budget Fee

in several paragraphs.

Yodle wants to have it both ways by claiming they are
"rolling over" the money and then being able to claim that it is a
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monthly fee so they can "pocket" the c-lient's unused advertising
dollars.

THE CONTRACT

9" Defendant(s) have provided a copy of the contract (Def.
Exh. "A" ) that they prepared for this matter. The contract does

not give the Defendant(s) permission and/or authorize them to
record my phone conversations, make a mirror image of my website,
irave my e-mai-ls go though their server and it does not give them

aubhorization to collect and store data on their corporate servers
on my potential clients and me. Upon information and belief this
is a direct violation of the Federal privacy Act.

{5 PAYMENf. Customer will pay Yodle aLl amount,s due underthe Agreenent, and Customer hereby authorizes yodl-e to
charge the credit card or other payment method provided.

The only authorization in the contract (Def. Exh. "A"), was

for Yodle to charge my credit card. Yodle was not authorj-zed to dCI

anything else.
Gordon i"n his Affidavit (Exh. Z) 1tL7 avers:

"Instead of honoring hi-s financial obligations to yodle,
he concocted a litany of false allegations aio initj_ated thi;lawsuit agalnst the Defendants, seeiing to recover $900,000,plus.treble damages and punitive damages al_l al1eged1yarising out of a 92,241 advertising contract that he
breached " "

10" The followlng documents that it was yodl-e who breached
t,he Contact f rom the very beginning.

The scope of the contract (Def. Exh. "A"), as a whole, does
not give the Defendants permission and/or authorize them ro use
and r have not authorized them to use their trackinE system to
make records of the e-mairs, telephone calls and client
inforrnation that went though their server. Being more specifj_c, q3

of the cont,ract, solely stipulates what yodle is capable of doing
with the customer's (Charles Collins) content. Nothing else in the
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contract (Def. Exh. "A" ) stipulates as to what yodle can do.
Customer beingr ds defined by the Plaintiff, Charles Colli-ns

doinq business as Make Divorce Easy, and content being, the
content that Charles Collins released and authorized yodle to use
and no more than that.

"1" YODLE SPONSORED SERVfCES. yodle wi1l create
advertisements based on the content submitted by Customer
hereunder (the "Customer Content" ), with information about
Customer's business (the "Ads,';." ..o
The contract, prepared by yodle, is very specific in stat,ing

that yodle vri1l create advertisement based upon the content
submitted by me, r dj-d not submit the phone number used by them in
their ads or on their mirror image website nor did r submit the e-
mail address they used ej-ther. Based upon this, yodle was required
to use my phone number a.nd e-mait address and had no right to
cirange the content of my website by changing my phone number to
their tracking phone number and changing my e-mail address to
theirs which forced me to have to 1og into their "yodle Live,, in
order to be able to read my e-mails. yodre, by doing so,
del"iberately violated the Contract and il-legally intercepted my e-
mai1s. As they violated the cont,ract, the contract is void.

11. Yodte claims that the phone number used by them was not
thej-r phone number, only a tracking phone number. However, that
phone number (518) 309-6?08 is yodle,s and it is a phone number.
They can call it a tracking number, but it is sti_ll a phone
number.

The April B, 2010 transcript (Def. Exh. "c") the following
was stated:

Page 19
c: Now as far as e-mails go, r,ve probably gotten three orfour dj-fferent ones, on e-mails, r've got a couple thatthey ask_questions, but boy they won,t ca1l.B: Yeah' well, but what we do with the online is weactua1l.y put an online forrn on your websiter w€ just
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copy and paste it on there, onlj-ne form, and it's a
realJ-y nice looking form, but all it is it r,uould just be
put in your namer fou( phone number, your e-mail
address, that way you could call t,hem, some people
prefer to go that route"

The second eprj_I B, 2010 transcrj-pt, (Def. Exh. ',D") on page 5

states !

B: We1l, remember we're going to purchase the tracking
number for your so it can be either one" Just for the
tracking number that they see and dia1.

C: I'd rather just use my 518-274 the local number.
B: Okay, that works"

Leitch's statement is very clear and unambiguous that yodle

was going to use my phone number and rny e-mail address" Leitch
lied when he stated, r did not object to the use of yodle's
tracking phone number. As argued in these papers, yodre did not
use my phone number or my e-mail address on the mirror j_mage

website even though r told them to use my home number and they
were specif ically toL.d not to on at least 2 dif ferent occasi.ons.

Gordon in his Affidavit (Exh" 2\ 1r9 avers:
... r Yodle did t,his by creating a dynamic mirror imageof the plaintj-ff's website which appearei when someone

clj-cked on the ad that was displayed based on .L.he key wordsthat yodle selected, (Leirch Aff.; ti33).

r-.,eitch cln April 8, 2010 transcript (Def . Exh. "c") states:
Page 15
C: No, f don't know if you've seen my website.B: Yeah I have
C: My son-in-law did a.good job wi_th it, f thought.B: No, r mean it's basic., it gets the job done. rt's laidout nicely, this guy is just a one pige website. rt'shorrible "
Page 16
B; you said who built this for you?
C: My son-j-n-law.
B: okay, the.only thing r recommend changing eventualry, isjust putting trre prr6ne number on every single page.
yodle made a mirror image of my websit,e a*d onry changed my

phone number and e-mail address. The rest of the website remained
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the same. This is their "dynamic mirror image,' of my website?

Gordon then continues in tT9 t,o aver:
Leitch explained to Plaint.iff that using the mirror

website, Yodle is able to track all of the crickJ, calls, and
e-mails that its adventising campaign generates for the
cl"ient, and to store that information on the client's yodle
account page, which is orrry accessibre with the clienL's
password (LeJ_tch aff., $33).

Gordon has no personal knowledge of what Leitch stated.
Long in hi-s Affidavit (Exh. 3) {10 states under oath:

"Yodle's tracking system made a record of the e-mairs
and telephone carls generated by yodle's advertising, and
reported them on plaintiff's personal yodle account page,
which only Plaintiff could access with his yodle password. "

Both Gordon's and Long's statements are false in stating that
my c]-icks, calls and e-mails are "onJ"y accessibre with the
client's passwo.trd. "

In the Defendants' Response to Interrogatories (Exh. 10) ti11,
Yodle admits that it can access this informati_on withour my

password which directly contradicts Gordon's and Long's statements
above.

"rNtERROcAToRy NO. 11: rdentify with particularity ifyou are able to read said e-mails through your website meantfor the Plaintiff.
ANSWER TO INTERROGATORY NO. 11: Defendant Yodle had theability to access Plaintiff's Yodle's Live Account, but neverdid i-n order to read e-mails directecl to plaintif f . "

13 " The Corltract ( Def " Exh. "A', ) stares ;

Ita"J' LTCENSE, Customer hereby grant.s yodle and its
designees a nonexclusive, worldwidej transferable,
subl"j-censeable right, and lj-cense to (a) use, re;lrodrrce,distribute, modify, perform and dispiaf trre-cuslomer cont.ent,(or any portions t,hereof) in conneclioi with providing th*services, (b) use customer's name and logo in'connection withthe adversi_te and Ads, (c) distribute th6 eds ro the yodl.e
oistributj-on Network and (d) list represent/ register orestablish accounts or i<elrr,vords in coinectioir wiifrdistribution of the Ads.

fhe contract (Def. Exh. "A" ) is very specific in stating that
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Yodle may " (a) use, reproduce, distribute, modify, perform and

dispray the customer content (or any portions thereof) in
connection with providing the servj-ces"" Nowhere, does the
contract state that yodle can "change" the customer's content.
Modify the content, does not mean change the content. They can

nodify how the content is presented or laid out, add to the
content or delete some of the content, but yodle could not change

Lhe customer's cCIntent given them.

If Yod1e claims that "modify" means change, then yodle failed
to fu].ly disclose that they were changing my phone number and e-
mail address which would be very important and substantial
materj-al fact in deciding whether to use yodle or not. why would r
want my phone number changed or my e-nair address changed?

Gordon and Long in thej-r Affidavits do not claim t,hat r was

i-nformed that my phone number and e-mail address were going to be
changed on the adverslte.

L4. The contract (Def. Exh. 'rArr) further statesi
5. PAYMENT. Customer wirl pay yodle all amounts dueunder the Agreement, and customer-hereby authorizes yodle

t,o charge the credit calq or other palrrnent method provi.ded"fhe setup fees and the first month'i ldvertising birdget and
management fee (the "rnitial charge") are due on the-effective date. Anounts due are automaticalry charged, inadvance, and are not refundable. customer's monthlyadvertising budget will be used as a result of crilks,calls or other pracement or advertising services i-n
connection wi.th distribution of Customer's Ads through theyodl.e nistri-bution Network, Monthly overspend will notexceed 10? of the monthly advertising budlet. Arry baLanceof custoners advertising budget at the end of th6 month,positive or negative, will be rolred over to the next monthor, if a negative balance is incurred during the last monthof the services, charged to customer. if yodle does norreceive timely payment of any amount due under the
Agr:eement, customer aErees to pay a1l amounts due on theaccount upon demand and will reimburse yodle for allcharges and fees yodle incurs i_n col-lecting payment,.

Leitch on April B, 2010 transcript (Def . Exh. ',c,,) states!
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Page 24
C: Now, I'm going to be out of t'own taking a vacation in

another week and a half . I don't want t.o start thi_s
untj-l May 1st. I don't want t be out of town and not be
able to get phone calIs.

B: Yeah, f agree, that ' s f ine. What we ' ll do j_s you ' re
thinking litay lst?

Page 27
B: f was going to say, if that ends up being a problem,

what i could do is I could just today bill you the first
month $69 the management fee, and then once we launch,
then f can bill the budget.

C: That's fi-ne.
B: But yorl don't want to go live until May 1st anyway,

right?
C; Right.

l,eitch on April Bt 2070 transcript (Def . Exlr. "D") statesr
B: Exactry, that would be on a saturday, so r'11 put it in

for April 30th, but we can hold i.t up-
C: No, ilay 3rd, just in case I'm not home.
B: yeah, That's fine, that. fine, so r'lr plan on gettj-ng j-n

contact with you before that point tool ..,
Leitch specifically stated that my advertj-si-ng would not

begin until May 3rd and this was my ',go live date" yodle should
not have charged my credit card untj-l this date. r specifically
told them not to on Aprj_l 30, 201"0 by e-mail (Exh.

recei.ving my e-mai}, yodle immediately charged my

t,he amount of $750. yodle was not to have charged
May 3, 2010 and as such they were unauthorized to
30, 2010.

15. Yodle charged my credit card on April B,

amount of $69.00; on April 30, 201"0 in the amount of g750.00; on

May 28, 2010 in the amount of $819.00. Thls is a total of
$1, 639.00.

Gordon in his Affidavit (Exh. 6) in 1t16 states under oathr
"Yodle collected from the plaintiff a total of 91r638for the three month advertising campaign he hired yodle todesign and undertake for his business.;

15). That upon

credit card in
my card until
do so on april

20L0 in the
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The Defendants claim that on ,June 28, 2AL0 and again on July
4, 2010 they attempted to charge my credit card in the amount of
only $69"00. The July 4, 201-0 e-mail (Exh. 12) sent to me by Long

just states that payment was refused and does not st,ate the full
arnount, att,empted. upon information and belief it was gg19 (69 +

750) and not just $69 as craimed by yodle. This is based in part
upon Leitch's May 7, 2010 e-mail (Exh. 11), in response to rny May

5t 2010 e-mail (Exh. 15), states!
"A conversation clf this nature should not occur throughe-mail. I reached out to you this week and left you a

voicemail. Please call me at my direct line when-you get a
free second' You signed an agreement for three months of our
service with the budget included" "

Long ' s May 'IL , 2 010 e-mail ( Exh . LZ) states 3

'Brad and r have received your requests, but as we do
have an agreement for an initial 3 months of advertising at
$759,per month and a 969 per month management fee, we are
unable to refund any monies already placed toward
advertising. ...,,
Leitch and Long are very adamant that yodle is going to

col-Iect t,he $69.00 each month and the $750.00 each month for a

total of $819.00 per month and a Contract, total- of g2t4\7 krrowing

fu]I well that Yodle was not going to use the fult amount of the
advertising dollars as documented by Yodl-e's billing statement
(Def . Exh. "O" ) .

15. According to the Defendant(s) billing statement (Def.
Exh. "0" ), the total alleged advertising done by the Defendant(s)
for the three month peri-od of Aprit 29, 2010 to July 31, 2010 was

$474.31. The amount spent from April zg, 2010 to May 31, 2010 was

$203.68; from June r,2010 to June 30, 2010 was $203.10; and from
J'uly I | 2010 to July 31, 2010 was $67.53.

Mr. Rivchj-n in his Affirmation (Exh, 4 ) t18 confirms that r
was charged only $474.31 for the 3 months"
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Defendant ( s ) bj-lled the Plaj-ntj-f f 's credit card on or about

May 28,2010 in the amount of $819.00 when the Plaintiff had

$546,32 (750.00 203.58) in his account with Yodle knowing that
onJ-y 2'l\ of the advertising dollars were spent in the first 30

days.

There was no need for Yodle to charge my account $81"9 on May

28, 2010 as T had $545.32 in my account. This would have more than

covered the cost of the management fee of $69 and the alleged cost,

of advertising, ds the amount charged was 9203.10 from June ll
2010 to June 300 2010"

Yodle collected $1,638.00 from me for the months of May and

June. Yodle used $203.68 for May and 9203.10 for June for a total
of $406.78 for alleged advertising and $L3B for management fee.

17. Yodl-e's contract (Def. Hxh. "A") states: "Anounts due

are automatically charged, in advance, and are not refundab.Le.,',
As the amounts charged are not refundable, yodle just made

$1,093.22 (1'638.00 iB19 + B19l 138.00 i69 + 691 406.78 for
alleged advertising). Based upon their billing st,atements, yodle

has a residual amount of 9L,093"22 and by way of their statements
show no accountability of that resi_dual amount"

Upon j-nformation and belief, for this reason and supported by
r-,eitch's May 7, 2010 e-mail- (Exh. 11) and Long's May 11, 2010 e-
nail (Exh. 12), had Yodle successfully charged my account another
$819.00 on June 28, 20ra and/or July 4, 2010, yodle wourd have had

another $682.4? (819.00 69,00 67"53). yodle would have had.i,n
my account $L1775.69 \15r.47 + r,23L.zz) which is not refundabte.

18. Leirch in his sworn Affidavi_t (Exh. 1) T34 st,ates:
"On June 28, 2010-yod1e only attempted to chargePraintiff's credit card the agreed-upon $og mont,hly

nanagement Fee; however, he, apparently, instructea thecredit calg company not tCI honoi the charge, Therefore, yodle
was not able to collect the $69 managemeni Fee that plaintiff
had agreed to pay (... ). "
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Gorclon in his affidavi-t (Hxh" 2) in tt6 statos under oath:
"yodle's records confirm, contrary to plaint,iff's

mistaken accusation, that it never attempted to charge
Plaintiff the $750 July Advertising Budget Fee,

Gordon in his Affidavit (Exh. Z) in *1G swears that:
Yodle collected from the Plaintlff a totat of $1,638 for

the three month advertising campaign he hired yodle to design
and undertake for his business. He agreed, however, to pay
Yodle a total of $2t457, consisting of monthly Management
Fees and_Advertising Budget Fees, but defaulted by attemptingto cancel hie contract only a week j_nto the adverlising
campaign and, by refusing t,o pay yodJ-e the $g1g barance that,
he agreed to pay.

Leitch clai-ms yodle attempted to collect only $69 for the
July Management Fee. rn {6, Gordon swears under oath that yodle

did not. attempt to collect the $750 July Advertisj-ng Budget Fee.

fn {16 he swears $819 is still owed to Yodle, which would include
the July $750 Advertising Budget Fee. rf they are claiming r owe

it, then they must have tried to charge my account for gB19 on

June 28, 201-0 and July 4, 2010 as the dates given in {6 by Gordon.

19" Tn the Defendants' Response to Interrogatories (Exh" 10)

the following question was asked and the following answer was

given:

TNTERRocAToRy No. 15: rdentify with particularity
why on July 4, 201'0, you attempted to charge ptaintitf's
credit card in the amount of $g13.00 knowiig .bhat you had noauthority to do so.

ANSWER To rNrERRocAToRy NO. 15: Defendant yodle didnot attempt to charge bhe plaintiff's credit card on July 4,
2010 in the amount of $813,00, Defendant yodle attempted tocharge the said credit card in the amount of $69.00r*pursuantto t,he terms of plaintiff's contractual obligation to
Defendant yodrer ds set forth in the April g; 2010 contact.
The April 8, 2010 cont,ract, that was breached by the

Defendants, required the the payment of $819 ($eg for maintenance
+ $750 for advertising). As the July 4, 2010 e-nail (Exh. rz\ does
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not state the amount attempted to be charged and t,he Defendants

were served on July 6,2010, upon information and belief the
Defendants thought it would look good for them to state they only
tried to charge me $69 instead of the full_ $919, yet, the
Defendants wrongfully refuse to provide the name of their credit
card processor in order that r be able to subpoena their records
concerning Yodle's transactions with ine and t.o verify the sworn
statements of Gordon and Leitch.

rt must be noted that for the peri-od of April B, 2010 to July
31, 2010, Yodle only docurnents using $474.jL on advertising and

$138.00 on management fees for a total of $612.31 whj_te collecting
$1f638.00 and Gordon swears they stj-ll want anothor g819. Ther@ j-s

$1,025.70 in my account which is not refundable.
24. Gordon in his sworn Affidavit (Exh. 2) x7 staress

"contrary to plaintiff's mistaken claim that yodre
"pocketed" the unused balance of his Adverti_sing BudgetAccount, I arnr, also, attaching as Exhibit ,ro'r a copy-ofyodle's records whi-ch demonstrates that yodle did not
"pocket" the $1,025,70, but maintained it in pl_aintiff's
"Make Divorce Easy', yodle account"

of course, the money is stil1 in my account because of the
lawsui-t. The first question is, how long do they maintain the
"rol-1 over" money j-n a client's account after they have canceted
the advertising with Yodle? Does it stay there forever? What does
Yodle use this money for? Are they borrowing against j_t?

Gordon states urider oath that Yodle's records confirm what he
is stating is true. r seriously doui:t the validity of yodle's
records. rn the second set of rnterrogatories the following
questions were asked and Yodle has wrongfully refused to answer
them concerning this issue:

"13. That' in Defendant's Responses to rnterrogatori_es initem 15, the Defendants stat,e that they did not atrempt tocharge plaintiff's account on July 4,2oro in the amount of
$813.00 but did attempt to charge the account $69.00.
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cards.

b. State all attempts to charge the plaintiff,s
account, on or aft,er June i",2010 giving the date and
each amount that was attempted to be charg€d. "

That I am unable to fully respond to Defenda.nt(s), Motion to
Dismiss because they are preventing, hindering and unduly
prejudicing me from obtaining fact r need, as they are wrongfully
refusing provide the required answers to the guestions stated
above.

That I intend to request a subpoena for the company that does

Yodle's credit card processinE and for them to provide me the
documentation needed to demonstrate that yodle on June 2g, 2010

and on July 4, 2010 wrongfully attempted to charge my credit card
$819.00.

2I. Long in his Affidavit (Exh. 3) in tr11 avers:
.. ' "and to help yodle determine hour much to spend forthe various search engines, such as Google, yahoo, MsN, andAsk.com' among ot,her, when individuals iearched and clicked

on those key words."

Gordon in his afficlavit (Exh. z\ 1T9 swears under oath:
"Yodle also uses a proprietary software program designedto evaluate the most cost effectj-ve position ior-a client'sa9.tg appear on search engine pages to generate qualityclicks. "

The court should take note that both Gordon and Long have
both admitted that Yodle controls the amount of the advertising
dollars that yodle is arlegedly spending with each search engine.
Yodle is deriberatery not spending the full adverti-sing amount..
upon information and belief yodle is rnaking more money by not
spending all of the advertising dollars as pronised in their sales
pitch.
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22. Long in his Affidavit (Exh. 3) in nL3 avers;
"Finally, Plaintiff incorrectly and falseLy claims in

his Complaint that Yod1e pocketed his unused Advertising
Budget Fees. rn fact, as stated in the yodle contract, yodle
rolled over into July all of Plaint,iff's Advertising Budget
Fees that had not been used, and t,hose moneys remained in
Plaintiff's Make Divorce Easy yodle account."

Gordon in his Affidavit (Exh. 2) in n7 swears under oath:
Contrary to plaintiff's mistaken claim that yodle

"pocketed" the unused balance of his Advertising Budget,
Account, f dftr also, attaching as Exhj_bj_t ',O,' a copy of
Yodle's records which demonstrates that YodLe aiO not pocket
the $1 tO25.1At but maintained it in Plaintiff 's "Make bivorce
Easy" account. "

Defendants persist j-n making the argument that the monthly
advertising dollars not used are being "rolled overn', but are
wrongfully refusing to provide to me by way of my interrogatories
an accountability of such. They are failing to telI t,he whole
story as they are dellberately deceptive and trying to mislead the
court as to what Yodle is actually doing wj-th the ,'roll over"
money.

Yod1e has a deceptive and deceitful sale practice and their
scam is a fraud. yodle collects $750 for advertising and spends

$203.68 leaving $546.32 in the account. The next month yodle rolls
over the $546.32, collects another $750 and spends $203.10 so the
account balance is $L,093.22. The third month the gi_,093.22 is
rolfed over and Yodle collects another g?50 and spends $67.53
giving an account bal-ance of $L,775"69 that has not been spent and
your 3 month Contract is up. You now have the choice of continuing
with Yodle paying the monthly recurring fees (maintenance +

advert,ising Budget, Fee, contract tTL0) or stopping their service.
According to the contract (Def. Exh. "A',), this $11775.69 is not
refundable. The money has been "rolled over" in the account, but
you are not entitled to get it back. yodLe has your gl,77s.d9 in
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their possession" It is Yodle's to keep! I yodle has "pocketed" the
unused advertising budget fees"

Gordon stated under oath that the money was "rolled over" and

"maintained it in plaintj-ff's "Make Divorce Easy" account". once

the contract (Def" Exh. "A" ) is terminated or canceled, what
happens to this $11775.69? yodle just keeps if forever in rny "Make

Divorce Easy" account"? I doubt it.
24. Leirch j_n his Affidavit (Exh. L) stares:
n26 Contrary to Plaintiff's claim that he was being scammecl

by Yodle, he admitted to me that he only received fi-ve
or six calls (... ) from about 497 cticks wit,h google
Adwords from september 2009 though April 2ara. -This
equated to a conversion Rate of approximately r.2%" rn
the brief time yodle advertised fo:: him, on Lhe other
hand, he received at least five carls from 51 clicks,
which equates to a Conversion Rate of g.BZ an increaseof over 7002.

n27 Based on that $100 per month that he paid Google (... )plaintj_ff paid Googler or average $10b per in{uiry.
1T2B yodle on the other hand, charged 9474.31 against

Plaintiff's Advertising Budgei Account for the
advertising it did for him in the less and three monthsthat garnered five calls. plaintiff paid yodl_er or
average, less then 995 per cal-l, even less than his
Google cost.

Furt.hermore, plaintiff admitted that he acquired twoclients in }4ay 20L as a result of yodle's advertisino(:..). Based upon plaj-ntiff's $Zg9 charge for eachdj-vorce, his early results with yodle w6re profitable,
and clearly comparable, if not much better, than hisresults wj.th Google Adwords.

Foot n?tg page L2 - $1,500 col-tected in Monthl-yAdvertising audget Fees less the $1,025.70 remiining inplaintiff's BudEet Fee Account.

Gordon in his Affidavit (Exh. z) in fg swears under oath;
"unlike !9og1e Adwords, which charges its customers bythe click, yodre charges its custoners d tixeo monthly

Management Fee and a fixed monthly Advertising eudget Fee."

The contract (Def . Exh. "A") also states that "Arnounts due
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are automatical.ly charged, in advance, and are not refundabf"e."
25. tej-tch is again being very deceptive claiming my cost

was only $474.31 for the fj-ve calls and that r was better off with
Yodle j-nstead of Google. Leitch shourd have used my cost of g750

per month for a total 911500. Therefore, my cost for the five
calls was actua1.1y $300 compared to Google Adwords of $100. This
figure does not take into account the g13B in management fees
which would then mean a tot,al cost of $1,638 for a cost of $327.60
per cal1. The Yodle cost of $300 or the $327.60 are both more than
what r would make per call and are triple the 9100 for Google
Adwords. 

'iith 
Google, r had the chance of making $199 per cal1.

26. That I had two clients ir: from yodl_e advertising. At
$299 per divorce, r received 9598.00. r paid yodle 91,500 for
advertising. This means f lost *(902 for the two months using
Yodle. Figuring in the management fee of g139, r lost $11040. on
April. 6, 2010 (Def . Exh. "8") page 3:

c: r've done a number of them through the mail. fhe twoor three I've gotten from Brooklyn.

The second conversation on April g, 20rr (Def . Exh. ,,D,t) page

2 states I

B: Yeah. Bgt do you f"*1 lj-ke your chances of landing aclient in New york city are just as high as they #ouldbe in Albany?
cl r meanr ds r said, T've gotten three or four fromBrooklyn.
B: Okay.
c: How r don't know. f,uro or three from BrookJ.yn and onefrom eueens. eueens and Kings county, r sh6u1d say.',
According to the Google Adwords Monthly statements (Exh. z0)

from september 2009 through Aprll 2010 documents, r paid g430"00
to Google. Figurj-ng 4 dj-vorces from Google for gr,J.g6, r made

$766. These statements were attached to my Reply to
rnterrogatories (Def. Exh. r). r did tremendously better on my own

with Googre Adwords than with yodle's "arleged', expertise.
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Leitch's sworn statement I did better: with yodle is comoletelv
false.

Because Yodle is wrongfully refusing to answer my

interrogatories and show accountability, it can only be surmised
YodLe is "pocketing" the unused advertising budget fees. It can be

made certain that if the customer does not renew his contract
services tuith Yodle, yodle is "pocketinE" the money teft in the
custotner's account as it is not refundable. fhe sworn statements
by both Gordon and Long that yodle is not "pocketj_ng" the unused
advertising dollars is false. They state the money wasn't
"pocketed", but they fail- to state what happens to the money after
the client is no longer a client.

21. The Contract {Def. Exh. "A") f10 states;
'.10. TERMINATTON; CANCELLATION. The Agreement shall

remain in effect until terminated or canceled as set forthherein" Once the Commitment Period for a particular Service
has ended, (a) the term of such service witt continue monthto month thereafter, the Customer wj-ll be billed the monthly
fees on a monthly recurring basis, until the app1icable
Serv-i-ce is canceled and . . " "

eccording to paragraph 10 of the Contract, when the Contract
is uP, the service will continue on a month to month basis and the
customer will be billed the monthly fees (management fee plus
advertising budget fee) on a monthly basj.s until. service is
canceled. Even if you have money left in your account, t.hey are
going to continue to charge you more.

28. Gordon in his sworn affidavit (Exh. 2) j_n 1t7 states:
Furthermore, it is yodle's established policy that, if aclient's contract lawfully terminates, and tfrere is still

money inn the clients Accounting Budget Account, yodl_e willput the client into, what it reiers to as, "save Mode. " whena client is in save Mode, Yodle will continue to advertisefor the client for an additionat thirty days to spend doum inthe crient's advertising budget, ana witt iot ctralge thecLient any additional ltanagernent or Monthly Budget Fees.

Gordon's statement above, "when a cli-ent is in save Mode,
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Yodle will continue to advertise for the client for an additional
thirty days to spend down in the client's advertising budget, and

will not charge t,he client any additional Management or Monthly
Budget Fees".

using Gordon's figure of $L,a2s.70, and assuming they did not
charge a Monthly Budget Fee after the contract is up, the most

t,hey al1eged1y spent in one month for my advertising was 9203.09,
Taking the $1,025.70 rninus the 9203.68 leaves a balance in the
account of $822.02. Long has already sworn under oath that yodle

controls the amount of advertising dollars spent. who keeps the
$822"a27 Yodle just "pocketed" the $822.02 even though the client
was put into "save Mode" and his advertj-sing budget was "rolled
over" each month. Yodle j-s not about to spend advertj-sing dollars
while a. client is in "$ave Mode", but it certainly sounds like a

great sound bite until you analyze it. spending advertising
dollars only reduces the amount of money yodle is goi-ng to be able
to keep in the end. Gordon's sworn statement that yodl-e has not
"pocketed" the money is false.

29- Gordon in his affidavit (Exh. 2) in ti8 avers!
"un-like !9oq1e Adwords, which charges its customers bythe click, yodle charges its customers 5 tixeo monthly

Management Fee and a fixed monthry Advertising audget Fee.',

on April 8, 2010 Lei-tch stated (Transcript Def . Exh. ,,c,,)

Page 26
B* okay. .fust want to make sure, and. j-f you scroll down,you'lI see the gz50 monthly budget, urorks the same as it

always has with Ad?fords, and you have the 969 managementfee, it's pretty basic ...."
Leitch in his Affidavit (Exh. 1 ) n21, states under oath:

2L- rt. is important to understand that yodle onlyclarges a client's Advertising Budget Account, if a searchercricks on the crient's ad in i seaich result and goes to theclient ' s r^rebsite.

Leitch's sworn statements contradicts Gordon's sworn
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statement as Leitch specj-ficalIy states "yodle only charges a

cLient's Advertising Budget Account, if a searcher clicks on the
cJ"ient's ad in a search result and goes to the client's website
and you'll see the $750 mont,hly budget, works the sarne as it
always has with Adwords" This is certainly inconsistent with
Yodle's contention that r am paying a fixed monthly budget fee.
Goog1e AdWords charges by the click, just as l,eitch said I was

paying by, With Google AdWords, I rnake a payment of $50 and this
is depleted as the clicks come in and when I get down to less than

$10n I acld another $20 to $50.

30. Leit,ch in his affidavit (Exh, 1) tT3 avers!
Plaintiff is basing this lawsuit on allegations in his

complai-nt that r represented to him the yodle advertising
campaign would generate more C1icks for him and cost him less
per Click Lhan Google AdWords advertj-sing he had been doj-ng
himself, that, r represented to him that yodle wourd spend
down each month his $750 monthly advertising Budget Fee, and
that Yodle would charge Plaint,iff wtratever the search engines
charged yodle (Exh., "I',r,'lt11). This is absolutely false.
Leitch stated under oath that my claim that "yodre vrouLd

spend doum each nonth ny $750 monthly advertising eudget Fee" is
false.

Leitch on April B, 2010 during the sales presentation
(Transcript Def . Exh. "C") stat,ed the followinq:

page 18
B: But this is one of my

we charEe $69 a month
personal accounts. What we do j-s
to manage the AdWords for you.

$69 to manage"
AND OF COURSE YOU HAVE YOUR MONTHLY BUDGEf. WHICH IS
GOING TO THE SEARCH ENCINES THM{SELVES.
Now that $69, does that also cover Bing and yahoo?
Yeah, that includes everything I've shoum you,

page 25
so you pay everything to us directly and of course we
take your investment and invest it ior you.

Leitch stated, "your rnonthly budget, ruhich is going to the
search engines themselves" and "we take your investment and invest

B:

Il.
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it for you". Right into Todl"e's pocket. Both stat'ement's are
specific and unambiguous that all of my advertising dollars are

gcling to the search engi.nes. Not to Yodl-e and the search engines,
just he search engines" Leitch stated that the $69 covered

everything shown to me in the visual present.ation.
31. Leitch in his sworn affidavit (Exh. 1) 1{ZL states:

It is important to understand that yodle only charges a
client's Advertising Budget Account if a searcher clicks on
the client's ad in a searctr result and goes to the crient's
toebsite.

Leitch is specifically stating under oath that yodle charges

hy the Click ttrhich contradicts Gordon's shrorn stat,ement (Exh. 2

118), Yodle charges a fixed monthty advertising budget f,ee.

32. Lej-tch i,n his e-mail of April. 6, 2010 (Exh. 11) directed
me to a Forbes artj-cle to read (Exh. 19). The article quotes Court
Cunningham, CEO of Googlef stating:

Yodle's payment plan works like a calling card. After a
$447 initial- fee, busj-ness owners set aside anywhere from
$900 to $51000 per month 1n an account to be diawn doum as
the clicks accumulate.

this certainly states that yodle charEes by the crick"
33. Yodle's website (Extr, L4), contradicts rJeitch's sworn

statement (Exh. 1 tl3) that my allegation that yodle would reduce
my click costs was fa1se, by stating.

"we optimfze your media budget with our proprietary
"crj-ck Rank* bidding software to reduce your crict costi.
Leitch swore under oath Lhat what I alleged was fafse. Here

it is in Leitch's own words, the statements on yodle's website and

the words of the court cunningham the cEo of yodle. And yet,
Leitch has the audacity to try to deceive this court by stating
under oath in ti31 of his Affidavit (Exh. 1) "The telephone
rocordings prove that I never made any such representatj-on to the
Plaintiff". No, the telephone recording do not prove you did not
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make these representations. These are not t,he onlv false
statements Leitch has made.

34. rn my question about the $69, LeiLch responds with "that
includes everything ilve shoram you". Not what, he told me, but what
he showed me. Yet, Lej-tch has failed to provide the presentation
to the court in his Affidavit or as an Exhibit. This was the
visual part of his sales presentation of yodle's website.

The Defendants are wrongfully refusj-ng to provide me the
billing statements from Google for the period of April B, 2010 to
JuIy 31, 2010 is preventing and hindering me from obtaj-ning facts
r need. as they are refusing to provide the reguired documentation
in order for me to be able to fully respond to their Motion to
i:ismiss concerning this issue.

35. Yodle's billings statements (Def . Exh. r'o,,) clearly show

that they charge per click. rf yodle had a fixed monthly
Advert,ising Budget Feer ds stated here by Gordon t.he chief
Financial officer, then how does he explain yodle having a "ro11
over" of advertising dorlars not used? How does he explain t,he
reason for the "save Mode" to use up advertisi_ng dollars in the
account for 30 days when the client terminates his account? How

does Gordon explain his statement that yodle only tried to charge
my account $69 for July and did not attempt to charge the g750

Advertising Budget Fee? Gordon's sworn statements throughout his
Affidavit contradict each ot.her. He says one thing and then makes

another sworn statement that contradj-cts what he previously said.
Gordon's repeated assertions that yodle does not ',pocket,, the
remaining advertising dollars i_s false.

Gordon's sworn statement, that Yodle charges a fixed monthly
Advertising eudget Fee is deceptive and rnisleading.

Gordon's sworn statement above "it is yodle's established
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policy that, lf a client's Contract lawfully terminates, and there
is sti1l money in the client's Accounting Budget Account, yodle

will put the client into, what it refers to as, "Save Mode" is
deceptive. Something newly created for this lawsuit?

There j-s nothing in the Contract concerning the "Save Mode".

It is another sound bite that sounds good for the lawsuit, but is
it really their policy? Remember, the more money left in tire
account, the more Yodle gets to keep or "pocket" in the end. ft's
the same as Yodle claiming they do not "pocket" the left over
a.dvertj-sing dollars 

"

Gordon is attempting to conceal the iI1egal actions of yodle

and by doing so, has to consistently make contradj-ctory sworn

statements to justify whatever he is making a statement about. It
sounds good wj-th the one statement, but unfortunatel_y for him, it
contradicts another statement he has made.

36. Leitch in his Affidavj-r (Exh. 1) n3Z avers:
Next, plainti-ff falsely claims that r told him that

Yodle would spend g7s0 a month on advertising for him, at abetter rate than he was paying Google ( ... ). 
-Again, r nevertold him that, and the phone recordings of our conversation

prove this claim is, also, fabricated. t'towhere in these phone
recordj_ngs or conversations did I ever make that
representatj-on to him, or promise him that. "

Leitch on April 8, 2010 during the sales presentation
(Transcript Def . Exh. ,rC,' ) stated the following:

page 18
B: But

we
>bv

t,his is one of my personal accounts. What we do j_s
charge $69 a month to manage the AdWords for you"to manaqe.

B:

T?"

This

his sworn

goinq to the search engines thenseives.
25
so, you pay everything to us directly and of course r^retake your investment and invest it ior you.

statement by Leitch on apri_l gth certainly contradj-cts
statement about spending the 9750 advertising budget.
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rf Yodle was not going to spend the gT50 per month Fixed
Monthly Adverti-sing eudget Fee, then why are they colrectinE the
$750 per month fee? Becaus€ there is no refund of advertising
dollars collected by Yodle and yodl-e gets to ',pocket" it?

The above clearry supports my position as stated in nrz of
the Arnended verified compl.aint 2 (Def . Exh. "E,') that the
Defendants never had any intention of spending the fulr $750 on

advertising when they charged my account on May 29, 20L0.

"12. The Defendants tiren charged plaintiff 's account
again for $813.00 on May 28, 2010 knowing that this was rlot
authorized as Plaintiff did not want them to do anyadvertising and the Erefendants knew that they had nointentiol of spending the fulJ. Szs0 on advertising for thePlaintiff. "

37. The question now before the court is yodle reporting
t,his money? Gordon states in his Afficiavit (Exh. 6) T3

"35th fastest Erowing private business" ...
There is only accountability to the owner(s) of yodIe.
upon information and belief this is only t,he tip of t,he

fraud. Yodle collect,s $2,457 (819 x 3) less $2OZ (69 x 3) for
maintenance and minus $474.31 (203.68 + 203.10 + 67.53) for
alleged advertising. yodle has $1r775.69 in the client's account.
upon information and belj-ef the money in the client's yodle
account is not earned j-ncome, so they are not paying taxes on it.
upon information and belief for tax purposes, the only j_ncome

Yodle has to clai-m is $681.31 (207 3 mo. mai_nt + 474.31 adver) it
received for its alleged services. For everyone they are
defrauding out of tens of millions of dorlars, what is happening
to this money that is l-eft in the clients' accounts? yodre is
claiming revenue of 45.9 Mil1ion Dollars (Exh. 13)"

The question before the court, is how much of this 4s.g
MiLlion Dollars is of the "rolred over" money variety?
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upon information and belief the 45.9 Million Dollars probably
does not include the noney that has been "rolled over" in past
client's accounts and "supposedly" just sitting there as Yodle has

not earned this money yet. Upon informatj-on and belief Yodle has

probably figured a way to get this money out of the accounts, once

they are abandoned , by t,heir past clients, without clai-ning this
money as income. Upon informat,ion and belief Yodle could be taking
in over 80 Mitlion a year but only declaring 45.9 Million Dollars
in revenue as stated by Inc. 500 (Exh. 13).

38. Leitch in his sworn Affidavit (Exh. 1) it34 states:
Plaintj-ff , next, falsely claj-ms that yodle is running a

scam. He bases this concl-usion on the assertion that yodle
charged li* $750 per month for advert,ising and allegedly did
not use it all, and according to him, pocfteted what-it oio
not use (... ).

First, the Yodle contract that Pl-aintiff signed stated,
up front, that he Advertising Budget is to be ".automatically
charged, io advance. lto the client's credit card and are nol
refundable ... any balance in the customer's monthly
advertising budget at the end of 'b,he month, positive or
negative, will be rolled over to t,he next, month ..,, (... )"

Leitch in his Affidavit (Exh. 1) 135 stat,es under oath:
"To further demonstrate that yodle was not scammingPlaintiff, when he sJ-gned the contract, r pointed out to himthat Yodle normally charges new clients a onetime Account

$etup Fee of $447 " yodle waived this fee for plaintiff
because he had been a google Adwords customer (... ). rf yodle
were "scamm-i-ng" Mr. Collins, Yodle would not have waived that
fge. "

Nonsense. rf yodle had charged the 9447 setup fee, r never
woul*d have signed up wit,h them. yodle probably has a practice of
not charging t,his setup Fee, knowing they wirl get, more clients by
not doing so, and it makes the prospective target "feel good" that
they don't have to pay the setup Fee. A1so, Leitch specifically
stated "we're brought on by Googre literalry to manage the
campaigns" of Goclgle AdWord clients.
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well, its nice to see all the Defendants are on the same page

claining Yod1e is not "pocketing" the unused advertising dollars.
Yet, they all faj-l to state what happens to the money left in the
client's account after they are no longer advertising wj-th yodle"

YODLE ''POCKETS" THE MONEYI !

I am entitled to be compensated for damages by the
Defendant(s) for their actj-ons in violating the Contract. Further,
as a client of Yodle and depending on their alleged trustf they
had a higher degree of lega1 obli-gation to me.

teitch, Gordon and r,ong are comrnj-tting perjury pursuant to
Penal Law 5210,05 and 5210.10

Penal Law S 2l-0.00 Perjury and related offenses; definitions
of terms.

1. "oath" includes an affirmation and every other mode of
authorj-zed by law attesting to the truth or trrat which isstated,

2. "Swear" means to state under oath.

5. "swear, falsely" A person "swears falsely" when hej-ntentionally makes a farse statement which h6 does norbelieve to be ttgg (a) whj-le giving testimony, or (b) underoath in a subscribed written instrument. ...
S 210.05 perjury in the third degree

A person is gui-lty of perjury in the third degree when
he swears fa1sely. Class A Misdemeanor

S 210.10 perjury in the second degree

A person is guilty_ of perjury in the second degree whenhe swears falsely and when hi_s-false stat,ement j_s ldl made ina subscribed written instrument for which an oath is'requiredby law, and (b) made with the intent to mislead a publidservant inn_the performance of his offj_cial functions, and(c) materiar to the actionr proc€eding or matter involved.

THE ''ROLL OVER''

39. All of the Defendants and Mr. Rivchin, (in his
Affirmation [Exhibit 4 n1B] ) have made a big deal our of rhe facr
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tha.t Yodle "rolls over" the unused advertising dollars each month

in the client's account swearing to under oath that yodle does not
"pocket" the unused advertising dollars. This is one of the most
relevant issues of the case.

Yodle j-s making more money off of the "ro11 over', of unused

advertising dollars then they are making off of the advertising.
In t,he April 8, 2010 transcript (Def . Exh. "C") Leitch

states I

page 1 0:
B: This shows obviously we know what we're doing, there's

over 2l"rCIoO live campaigns we have for our clients now,
and down here you have different partnershj-ps.

rn Forbes artj-cle (Exh. 19) court cunningham, cEo of Google
is quoted as saying:

Yodl-e's payment plan works like a calling card. After a
$447 initial fee, business owners set aside ariywhere from
$900 to g5roo0 per month in an account to be diawn down asthe clicks accumulate.

rf Yodle "rolls over" on average $100 per month per campai.gn

(21,000), 't.his is $2,100,000 rolled over each month or g25,200,000
per yeart $200 would be $4,200,000 per month or g50,400,000 per
year, $300 would be $6,300/000 per month or 975r600r000 per year,
$400 per month would be $8,400,000 per month or $100,g00,000 per
year: and $500 per month would be $1015001000 per month or
$126,000,000 per year.

rn my case, yodle charged 9750 per month for 2 months for a

total advertising budget of 91,500. yodle spent g203.68 in May and

$203.10 in June for a toral of $406.7a. 91,500 406.7g =

$11093.22 for two months or 9546,6r per month was "rolled over,,.
At $546.61 per mont,h would be $ rr ,478 tB10 rnonth or $ 126 t7 4s,720
per year. At $900 ro $51000 per month advertising budget, the
figures could even go much higher.

This supports my position that yodre makes more money off of
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the "ro1l over" money then Yodle does with the actual advertising.
Yodle is defrauding its clients of millions and tens of rnillions
of dollars each year"

40. Gordon in lT8 of his sworn Affidavit statesr
"Therefore, Yodle cannot afford to operate j_n a way

that would give its clients, including plaintiff, reason
to feel they are bej-ng cheated. "

Yes, Yodle can afford to operate in a in a way that would

give its clients, including elaintiff, reason to feel they are

being cheated because they know there is nothj-ng they can do about

i.t except to stop using Yodle service and losj-ng thej-r hard earned

money.

Remember, the money in the account is yodle's to keep, as

they do not refund any moni-es collected. What is happening with
all clf this "rolled over" money? This is not earned income, so it
probably isn't being declared. rs yodle borrowing against it? rn
order to borrow against this money, what is yodle claiming its
inlerest is in t,his money i-s?

That in order to be able to obtain more fact.s necessary in
order to more fu11y respond to the Defendant's Motion to Dismiss,
r request that the court order the Defendants to answer the
following quest.ions conce.rning the above "roll over" that the
Defendants have made a big deal out of.

1. State specifically where the 9750 monthly
advertising budget fee goes.

2. State specl-f J-cally how Yod1e collects its fees f rom

said monthly budget.

a. State if the money is transferred from one

account to another as the client's account is charged.
3. state specificarly if yodle keeps the "ro11 over"

noney in a separate account.


