
STATE OF NEW YORK
SUPREME COURT COI.INTY OF RENSSELAER

CHARLES E. COLLINS. III.

-agalnst-

YODLE, INC., SCOTT LONG, and BRAD LEITCH,
Defendants.

Defendants Yodle, Inc., Scott Long, and Brad Leitch, by their attorneys,

O'Connell and Aronowitz, P.C., as and for their Answer to the Plaintiffs Second

Amended Verified Complaint, allege as follows:

1. Deny each and every allegation contained in Paragraphs "5", "6", "7",

"9t', " 12t 

" 
" 13", " r 4", "27 " and " 4g" of the Complaint.

2. Deny sufficient knowledge or information to form a belief as to the truth

of the allegations contained in Paragraphs "1", "46" and "50" of the Complaint.

3. Admit the allegations contained in Paragraphs "2", "4" and "54" of the

Complaint.

4. With regard to Paragraph "3" of the Complaint, admit that Defendant

Long is an Interactive Marketing Specialist for Defendant Yodle, and deny each and

every other of the remaining allegations of the said Paragraph.

5. With respect to the allegations contained in Paragraph ((8" of the

Complaint, deny having sufficient knowledge or information to form a belief as to the

truth of the allegation that Plaintiff received the said e-mail on May 11,2010; admit that

Defendant Long sent Plaintiff an e-mail on May ll, 2010; and refer to the Court's
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attention for construction and determination the terms, provisions and content of the said

e-mail.

6. With respect to the allegations contained in Paragraph "10" of the

Complaint, deny having sufficient knowledge or information to form a belief as to the

truth of the allegation that Plaintiff received an e-mail from Defendant Long on May 28,

2010; admit that Defendant Yodle sent Plaintiff a Monthly Performance Report on or

about May 28,2010; and refer the said e-mail to the Court's attention for construction

and determination of its terms, provisions, and content.

7 . With respect to the allegations contained in subparagraph (a) of Paragraph

"10" of the Complaint, refer to the Court's attention for construction and determination

the terms, provisions, and content of the said Report; do not admit nor deny Plaintiffls

rhetorical questions, as they do not constitute a proper pleading allegation; and deny each

and every of the other remaining allegations of the said subparagraph.

8. With respect to subparagraph O) of Paragraph "10" of the Complaint,

deny having sufficient knowledge or information to form a belief as to what Yahoo may

have informed Plaintiff; and deny each and every of the remaining allegations of said

subparagraph.

9. With respect to subparagraph (c) of Paragraph "10" of the Complaint,

admit the allegations set forth therein, but allege that the amounts used and/or "rolled

over" were shown on Plaintiff s Live Yodle Account.

10. With respect to subparagraph (d) of Paragraph "10" of the Complaint,

admit that PlaintifPs math is correct with respect to the hypothetical set forth in the first

sentence; and deny each and every of the remaining allegations of the said subparagraph.



1 1. With respect to Paragraph "11" of the Complaint, admit that the term of

Plaintiffs Contract with Defendant Yodle was three months; allege that Plaintiff

attempted to prematurely and illegally terminate the Contract without payrng the full

amount that he was obligated to under the terms of the Contract; deny that Defendant

Yodle refused to work out a reasonable resolution; and allege that Plaintiff refused to

discuss a possible resolution by telephone directly with Defendants.

12. With respect to Paragraphs "15" through "55" of the Complaint, deny that

they represent an accurate and complete account of the said events, and more specifically

address the allegations of each of the said Paragraphs as follows.

13. With respect to Paragraph "15" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received an e-mail from Defendant Long on April 8, 2010; admit that Exhibit "1" is a

copy of an e-mail sent by Defendant Long to Plaintiff; and refer the said Exhibit to the

Court's attention for construction and interpretation of its terms, provisions and content.

14. With respect to the allegations in Paragraph "16" of the Complaint, deny

having sufficient knowledge or information to form a belief as to the truth of the

allegation that Plaintiff received an e-mail on April 8, 2010; admit that Exhibit "l-A" is a

copy of an e-mail that Defendant Yodle sent Plaintiff on or about April 8, 2010; deny that

Exhibit ((1-A" represents the complete Yodle Agreement; and refer the said Exhibit to the

Court's attention for construction and determination of its terms, provisions and content.

15. With respect to Paragraph '(17" of the Complaint, deny sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

sent an e-mail to Defendant Leitch on April 30, 2010 at 1I:25 a.m.; admit receiving the e-



mail set forth as Exhibit "2"'. and refer the said Exhibit to the Court's attention for

construction and determination of its terms, provisions and content.

16. With respect to Paragraph *18" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received an e-mail on April 30,2010; admit that Exhibit "3" is a copy of the e-mail that

Defendant Yodle sent to Plaintiff: refer the said Exhibit to the Court's attention for

construction and determination of its terms, provisions and content; and deny that service

was not to begin until May 3,2010.

17. With respect to Paragraph "19" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

sent an e-mail on May 3,2010; admit receiving the e-mail set forth in Exhibit "4"; and

refer the said Exhibit to the Court's attention for conskuction and determination of its

terms, provisions, and content.

18. With respect to Paragraph "20" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

sent an e-mail on May 3,2010; admit receiving the e-mail set forth in Exhibit "5"; refer

Exhibit "5" to the Court's attention for construction and interpretation of its terms,

provisions and content; and deny that Plaintiff had the right to cancel service before the

end of three months.

19. With respect to Paragaph "21", deny having sufficient knowledge or

information as to form a belief as to the truth of the allegation that Plaintiff received an e-

mail on May 3, 2010; admit that Defendant Long sent the e-mail set forth in Exhibit "6";
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and refer the said Exhibit to the Court's attention for conskuction and interpretation of its

terms, provisions, and content.

20. With respect to Paragraph "22", deny having sufficient knowledge or

information to form a belief as to the truth of the allegation that Plaintiff sent an e-mail

on May 4,2010; admit receiving the e-mail set forth as Exhibit "'7"; refer the said Exhibit

to the Court's attention for construction and determination of its terms, provisions, and

content; and deny that Defendant Yodle did not have authority to record voice mails or to

use a mirror image of Plaintiff s website.

21. With respect to Paragraph "23" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received a call on May 4, 2010; admit that Defendant Long placed a telephone call to

Plaintiff on or before May 4,2010, stating that Defendant Yodle had charged Plaintiff s

account on or about April 30,2010; and deny each and every of the rernaining allegations

of the said Paragraph.

22. With respect to Paragraph "24" of the said Complaint, deny having

sufficient knowledge or information to form a belief as to the truth of the allegation that

Plaintiff sent an e-mail on May 6,2010; admit receiving the e-mail set forth as Exhibit

"8"; refer the said Exhibit to the Court's attention for construction and determination of

its terms, provisions, and content; and deny that Plaintiff had the right to cancel the said

Contract before the end of three months.

23. With respect to Paragraph "25" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

reeeived an e-mail on May 7,2010; admit sending Plaintiff the e-mail set forth as Exhibit



"9"; and refer Exhibit "9" to the Court's attention for construction and determination of

its terms, provisions and content.

24. With respect to Paragraph "26" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received an e-mail on May Il, 2010; admit sending Plaintiff the e-mail set forth as

Exhibit "10"; and refer the said Exhibit to the Court's attention for construction and

determination of its terms, provisions, and content.

25. With respect to the allegations contained in Paragraph "28" of the

Complaint, deny having sufficient knowledge or information to form a belief as to the

truth of the allegation concerning how Google handles its advertising accounts; admit that

Defendant Yodle did not put the full $750 into Google advertising; and deny Plaintiffs

claim that it did not put the said money into a rollover account pursuant to the terms of

the said Contract.

26. With respect to Paragraph "29" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation of what

Plaintiffexpected, and allege that the portion of the $750 that was not used on advertising

each month was transferred into a rollover account pursuant to the terms of the said

Contract.

27. With respect to the allegations contained in Paragraph "30" of the

Complaint, admit receiving the e-mail set forth as Exhibit "II"; and refer the said Exhibit

to the Court's attention for construction and interpretation of its terms, provisions, and

content.
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28. With respect to Paragraph "31" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received an e-mail on May 13,2010; admit sending Plaintiff the e-mail set forth as

Exhibit "I2"; artd refer the said Exhibit to the Court's attention for construction and

determination of its terms, provisions, and content.

29. With respect to Paragraph"32" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received an e-mail on May 14,2010; admit that Defendant Yodle sent Plaintiff the e-mail

set forth as Exhibit "13": refer the said Exhibit to the Court's attention for construction

and determination of its terms, provisions and content; deny having sufficient knowledge

or information to form a belief as to the truth of the allegation that the e-mail inquiry was

from a client of Plaintiff; and allege that said Exhibit is an auto-e-mail notification

generated by Defendant Yodle to inform Plaintiff that he had received an e-mail in his

Yodle Live Account; and deny each and every of the remaining allegations of the said

Paragraph.

30. With respect to Paragraph "33" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received an e-mail on May 14,2010; admit the Defendant Yodle sent Plaintiff the e-mail

set forth as Exhibit "14": refer the said Exhibit to the Court's attention for construction

and determination of the terms, provisions, and content; deny each and every of the

remaining allegations of the said Paragraph; and allege that the Exhibit represents an

auto-e-mail generated by Defendant Yodle.



31. With respect to the allegations contained in Paragraph "34" of the

Complaint, deny having sufficient knowledge or information to form a belief as to the

truth of the allegation that Plaintiff received a call from Yahoo; and deny each and every

of the remaining allegations of the said Paragraph.

32. With respect to the allegations contained in Paragraph "35" of the

Complaint, deny having sufficient knowledge or information to form a belief as to the

allegation that Plaintiff received an e-mail on May 28, 2010; admit the Defendant

Yodle's system generated the e-mail set forth in Exhibit "15"; deny that Exhibit "15" is a

complete and accurate copy of the said e-mail; allege that the said e-mail is an automated

e-mail generated by Defendant Yodle of Plaintiff s srmrmary monthly report; and refer

the Exhibit to the Court's attention for construction and determination of its terms-

provisions and content.

33. With respect to Paragraph "36" of the Complaint, refer the said Monthly

Performance Report to the Court's attention for construction and determination of its

terms, provisions, and content; with respect to the rhetorical questions, neither admit nor

deny, since they do not constitute proper pleading allegations; and deny each and every

of the remaining allegations of the said Paragraph.

34. With respect to the allegations contained in Paragraph "37" of the

Complaint, deny having sufficient knowledge or information to form a belief as to the

truth of the allegation that Plaintiff sent an e-mail on June l, 2010; admit receiving the e-

mail set forth in Exhibit "16"; and refer the said Exhibit to the Court's attention for

construction and interpretation of its terms, provisions and content.



35. With respect to Paragraph "38" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

sent an e-mail on June 1,2010; admit receiving the e-mail set forth in Exhibit "lT";refer

the said Exhibit to the Court's attention for construction and interpretation of its terms,

provisions, and content; and deny that Plaintiff had a right to cancel the said Contract

before the end of three months.

36. With respect to Paragraph "39" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received an e-mail on June 1. 2010: and deny that Plaintiff attached an Exhibit "18" to

the said Complaint.

37. With respect to Paragraph "40" of the Complaint, deny having sufficient

knowledge or information as to the truth of the allegation that Plaintiff sent an e-mail on

June 1, 2010; admit receiving the e-mail set forth in Exhibit "19"; refer the said Exhibit

to the Court's attention for construction and interpretation of its terms, provisions and

content; and deny that Plaintiff had a right to cancel the said Contract before the end of

three months.

38. With respect to Paragraph"4l" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation that Plaintiff

received an e-mail on June l, 2010; admit sending to Plaintiff the e-mail set forth in

Exhibit "20"; and refer the said Exhibit to the Court's attention for construction and

interpretation of its terms, provisions and content.

39. With respect to Paragraph"42" of the Complaint, neither admit nor deny

the allegations set forth herein, as the said Order speaks for itself.



40. With respect to Paragraph "43" of the Complaint, admit that on or about

July 4, 2010, Defendant Yodle attempted to charge Plaintiff s credit card; deny that

Defendant Yodle attempted to charge $813.00; admit that Defendant Yodle attempted to

charge the Management Fee of $69; deny that Defendant Yodle lacked authority to do so,

since Defendant Yodle was not served with a copy of the said Order until the afternoon of

July 6, 2010, and was otherwise authorized to do so pursuant to the terms of the said

Contract.

41. With respect to Paragraph "44" of the Complaint, admit that Defendants

Yodle and Leitch were so served, and deny that Defendant Long was so served.

42. With respect to the allegations contained in Paragraph "45" of the

Complaint, deny having sufficient knowledge or information to form a belief as to the

truth of any allegation with respect to Plaintiff s website or with respect to Exhibit "23";

admit operating the mirror image website on July 9,2010; and allege that Defendant

Yodle closed Plaintiff s account on or before July 9,2010, but due to an oversight, which

was not intentional or knowingly, did not shut down the mirror image website until July

12,2010.

43. With respect to Paragraph "47" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation concerning the

reverse phone line search and with respect to Exhibit "25"; and deny each of the

remaining allegations of the said Paragraph.

44. With respect to Paragraph "48" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation regarding

Plaintiffs alleged telephone call; deny that Defendant Yodle had no right to put the said

10



message on the phone; deny that people trytng to contact Plaintiff would not want their

personal information recorded and would hang up; and admit that Defendants were told

not to record Plaintiffs phone conversations, after Plaintiff consented to Defendant

Yodle's doing so and had set up the tracking system.

45. With respect to Paragraph "5l" of the Complaint, admit that Exhibit"27"

shows the mirror image of Plaintiff s website; admit that the mirror image included an

area for an e-mail to be sent, and the telephone number (518-309-6708); and deny that the

said telephone number was Defendant Yodle's phone number, but was, in fact, a tracking

number.

46. With respect to Paragraph "52" of the Complaint, deny having sufficient

knowledge or information to form a belief as to the truth of the allegation regarding

Plaintiff allegedly having someone send an e-mail to him; and deny each and every of the

remaining allegations of the said Paragraph.

47. With respect to Paragraph "53" of the Complaint, refer the said allegations

to the Court for construction and determination, and deny that Defendants intentionally or

knowingly violated the said Court Order.

48. With respect to Paragraph "55" of the Complaint, admit that said phone

number was still operational as of July 16, 2010; deny that Defendants controlled any

website on that date where the said phone number appeared; and allege that the said

phone number was simply a tracking number, and not a number whereby Defendants

received live phone messages directly from the caller, and allege that any call to the

tracking number was automatically forwarded and diverted to PlaintifPs telephone

number.
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AS AND FOR A FIRST AFFIRMATIVE DEFENSE.
DEFENDANTS ALLEGE:

The said Complaint fails to state a cause of action.

AS AND FOR A SECOND AFFIRMATIVE DEFENSE.
DEFENDANTS ALLEGE:

50. Upon information and belief, the Court lacks personal jurisdiction of

Defendants Scott Long and Brad Leitch.

AS AND FOR A THIRD AFFIRMATIVE DEFENSE.
DEFENDANTS ALLEGE:

51. Upon information and belief, Plaintiff has not completed service upon

Defendants Scott Long and Brad Leitch.

AS AND FOR A FOURTH AFFIRMATIVE
DEFENSE. DEFENDANTS ALLEGE:

52. Plaintiffs failure to pay the monthly amounts he was obligated to pay

pursuant to the terms of the Contract constitute a material breach of contract, and excused

Defendant Yodle from any fuither obligation to perform its duties under the Contract.

AS AND FOR A FIFTH AFFIRMATTVE DEFENSE.
DEFENDANTS ALLEGE:

53. Plaintiff is barred from recovery by virtue of his failure to comply with the

pleading requirements set forth in CPLR 30160).

AS AND FOR A SIXTII AFFIRMATIVE DEFENSE.
DEFENDANTS ALLEGE:

Plaintiff has failed to mitigate his damages, if any.

49.

54.
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AS AAID FOR A SEVENTH AFFIRMATIVE
DEFENSE. DEFENDANTS ALLEGE:

55. Contrary to the allegations in the Complaint, Defendants did not illegally

invade PlaintifPs privacy or illegally intercept his telephone calls or e-mails.

56. Plaintiff consented to and was on notice at the time that he entered into the

said Contract that part of Defendant Yodle's service was to track e-mails and telephone

calls to his website, made as a result of Yodle's advertising.

57. All telephone calls made to the tracking number on the mirror website

were automatically forwarded to PlaintifPs telephone number without anyone at Yodle

answering the call.

58. All e-mails sent to the e-mail address on the mirror site went directlv into

Plaintiffs personal Yodle Live Account, and the Yodle Live Account sent an automated

e-mail to Plaintiff upon receipt of any e-mail.

AS AND FOR AN EIGHTII AFFIRMATIVE
DEFENSE. DEFENDANTS ALLEGE:

59. The Complaint is deficient due to its failure to comply with the pleading

requirements of CPLR 3014 which requires causes of action to be separately stated and

numbered.

AS AND FOR A NINTII AFFIRMATIVE DEFENSE.
DEFENDANTS ALLEGE:

60. Plaintiff and any necessary third parties consented to the Defendant's

action, which Plaintiff alleges were illegal and improper.
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AS A}[D FOR A TENTH AFFIRMATIVE DEFENSE.
DEFENDANTS ALLEGE:

61. Any claim by Plaintiff for punitive damages violates the provisions of and

is baned by the Eighth Amendment of the United States Constitution.

AS AND FOR AN ELEVENTH AFFIRMATIVE
DEFENSE. DEFENDANTS ALLEGE:

62. Paragraph "9" of the Terms and Conditions of the Contract Plaintiff

entered into with Defendant Yodle bars the relief requested in the Complaint, and limits

Plaintiff s recovery for any alleged breach by the Defendants to fees Plaintiff paid to

Defendant Yodle.

63.

recovery.

AS AND FOR A TWELFTH AFFIRMATIVE
DEFENSE. DEFENDANTS ALLEGE:

By virtue of the concept of unclean hands, Defendant is barred from

AS AND FOR A TIIIRTEENTH AFFIRMATIVE
DEFENSE AND FIRST COUNTERCLAIM.

DEFENDANTS ALLEGE:

64. At all times hereinafter set forth. Defendant Yodle was and still is a

Delaware corporation, duly authorized to do business in the State of New York with a

place of business in New York, New York.

65. Upon information and belief, at all times hereinafter set forth, Plaintiff

was and still is a resident of Trov. New York.

66. On or about April 8,2010, Plaintiff entered into a contract with Defendant

Yodle, whereby Defendant Yodle agreed to provide certain internet advertising and
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related services on behalf of the Plaintiff on condition that Plaintiff pay Defendant Yodle

a monthly Management Fee of $69 per month and a monthly Advertising Budget of $750

per month for a term of three months.

61. Plaintiff paid the first monthly Management Fee and the first monthly

Advertising Budget and on or about Apdrl 20, 2010, attempted to prematurely and

improperly cancel the said Contract.

68. The said Contract provides in pertinent part: "Customer may not lower its

monthly Yodle sponsored advertising budget or cancel the Services prior to the end of the

Commitment Period."

69. Defendant Yodle has performed all of the obligations on its part under the

Contract.

70. As Plaintiff has refused to pay any further fees due under the Contract,

through the Commitment Period, he is in breach of the Contract.

71. As a result of the foregoing, Defendant Yodle has been damaged in the

sum of $819.00, representing the third monthly Management Fee in the amount of $69

and the third monthly Advertising Budget in the amount of $750.

72. Pursuant to Paragraph ((7" of the Terms and Conditions of the said

Contract, Defendant Yodle is entitled to collect reasonable attomeys' fees from the

Plaintiff as a result of the Plaintiff s breach of his obligations under the Contract.

73. Based on the foregoing, Defendant Yodle is entitled to a judgment against

Plaintiff in the amount of $819, together with reasonable attorneys' fees incurred in this

action.
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AS AND FOR A SECOND COT]NTERCLAIM.
DEFENDANTS ALLEGE:

74. The PlaintifPs instant lawsuit constitutes a frivolous action, and pursuant

to the provisions of the NYS Rules of Court, Subpart 130-1, Defendants are entitled to

sanctions against Plaintiff, together with the reasonable attomeys' fees and costs incurred

in this action.

WHEREFORE, Defendants demand judgment against the Plaintiff:

1. Dismissing the PlaintifPs Complaint;

2. Granting judgment on its First Counterclaim for $819 plus interest,

together with reasonable attorneys' fees; and

3. On its Second Counterclaim for reasonable attornevs' fees and the costs of

the action; and

4. Such other and further relief as to this Court may deem just and proper.

DATED: Albany, New York
August Il,20l0

Neil H. Rivchin, Esq.

Attorneys for Defendants
Office and P.O. Address
54 State Street
AlbanyNY 12207-2507
(sr8) 462-s60r

TO: CHARLES E. COLLINS III
Pro Se Plaintiff
108 Brunswick Road
TroyNY 12180
(518) 274-0380

G :\DATA\ATTORNEY\l.IHR\Yodle\ANyodle 2.doc
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srArE oF NEw YORK 
I
,ss.:

COUNTY OF ALBANY )

NEIL H. RIVCHIN, being duly sworn, deposes and says that he is an attorney-at-
law and is a member of the law firm of O'Connell and Aronowitz, P.C., attorneys for the
Defendants; that he has read the foregoing Answer and knows the contents thereof; that
the same is true to the knowledge of deponent, except as to those matters therein stated to
be alleged upon information and belief, and as to those matters he believes it to be true.
Deponent's knowledge is based upon conversations with officials of Defendant Yodle
and his review of documents received from Defendant Yodle, as well as his own personal
investigation.

The reason why this verification is made by Deponent and not by the Defenants,
is that none of the Defendants are within the County of Albany, which is the county
where Deponent has his offices.

Swom to before me this
// rh 

day of ,2010.

fiIfI EIT'BBARD
tfdilYPubft,$abdNewYotlt --

onniilil# cccrrC cd, tto. o t Huseeosso---tlmnisn bi*.[rns 30. ZOtt

Public. State of New York
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