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UNITED STATES DEPARTMENT OF JUSTICE

T J M - D N H

D e f e n d a n t s .

S I R S :

PLEASE TAKE NOTICE, that upon the annexed affidavit of EUnor S. King, and

accompanying memorandum of law, the undersigned will move this Court at the United

States District Courthouse in Albany, New York on Tuesday, October 13, 1992 at 10:00

a.m., or as soon thereafter as counsel may be heard, for an Order dismissing State

defendant's motion, an Order pursuant to Title 42, U.S.C.A. § 1983 for an injunction

against the State defendants from taking further action against myself and/or my son,

Charles E. Collins, III, in violation of our 5th, 6th and 14th Amendment rights; that this

Court retain jurisdiction over the State Court proceedings pursuant to Title 42 U.S.C.A. §

1983; that this Court convene a three judge panel to determine the constitutionality of

Family Court Act Sections 433, 435, 449 and 451 pursuant to Title 28, U.S.C. § 2281 and

such other and further relief as the Court may deem just and proper.

D a t e d : Tr o y, N e w Yo r k
September 17, 1992

1 0 8 B r u n s w i c k R o a d
Troy, New York 12180
(518)274-1418

TO: Mary Ellen Clerkin
Department of Law
Albany, New York 12224
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Hon. Dav id N. Hurd
U.S. Magistrate Judge
U.S . Cou r thouse
10 Broad Street
Utica, New York 13501

United States Attorney General
Department of Justice
U.S . Cou r thouse
Albany, New York 12201



In the United States Distr ict Court
for the Northern Dist r ic t of New York

J

E L I N O R S . K I N G
Plaintiff ,

R O B E R T A B R A M S
L. FOSTER JAMES
J O H N A U S T I N
W I L L I A M H . K E N I R Y
U N I T E D S TAT E S D E PA R T M E N T O F J U S T I C E

- against -
A F F I D A V I T I N S U P P O R T
O F C R O S S - M O T I O N A N D
I N O P P O S I T I O N T O
M O T I O N T O D I S M I S S

D o c k e t N o . 1 : 9 1 - C V- 1 0 0 4

T J M - D N H
Defendants.

S T A T E O F N E W Y O R K )
)SS. :

C O U N T Y O F R E N S S E L A E R )

ELINOR S. KING, being duly sworn, deposes and says:

1. I am the Plaintiff in the above captioned matter and as such I am acquainted

with the facts and c i rcumstances thereof .

2. This affidavit is offered in support of my cross-motion and in opposition to the

motion to dismiss filed by the New York State Attorney General's Office on behalf of

Robert Abrams, L. Foster James, John Austin, and William H. Keniry.

3. That Judge McCum in his Decision and Order dated November 29, 1991

(Exhibit 1 - State's Exhibit G) states:

(page 8)
... That is so because even though she was not a party to those various state
court proceedings, she did have standing to appeal as one "aggrieved" by the
judgments which affected her property interest.

(page 9)
. . . Surely, plaintiff King was aggrieved by the state court decisions pertaining
to the residence in which she had a parti^ ownership interest. Plaintiff King
was particularly aggrieved by the order granting Ms Carella "exclusive
possession" of property in which she [Ms King] has a partial ownership
i n t e r e s t .

4. All of the Family Court orders that have affected my property interests have

been the direct result of Ms Carella and/or the Saratoga County Support Collection Unit

oA)/o Ms Carella filing criminal charges against Mr Collins for contempt of court for

failure to pay support pursuant to court order. All of the criminal hearings and trials
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were held in secret and I was not allowed in the courtroom in violation of the Sixth

Amendment to the United States Constitution. All of the Family Court orders that

affected my property rights were based upon these secret hearings and trials. Mr Collins

was entitled to both a public trial and a jury trial as the potential maximum penalty that

could have been imposed exceeded six months in jail or $500.00 fine or both. (Exhibit 2 -

Record of Family Court proceedings under Docket No. F-60-85)

5. That these secret criminal court proceedings were designed, as documented by

Mr Morsillo's proposal of 11/20/87, to threaten and intimidate me into guaranteeing Ms

Carella possession of my property and to guarantee my son's support obligation.

Therefore, the intent of these proceedings was to place a personal obligation upon me and

to deprive me of my property without due process as the Family Court lacked personal

jurisdiction over me.

6. As documented in the complaint, the Family Court judges sentenced my son to

jail for contempt claiming that my son "had funds and/or was capable of obtaining such

funds". The Appellate Court specifically stated that he had no such funds and that the

Family Court was relying on my assets to pay his support obligation. This is extortion,

either I pay or my son goes to jail on false charges.

7. The Family Court proceeding concerning the issue of support was begun by Ms

Carella when she filed a support violation petition and an Order to Show Cause dated

April 26, 1985 (Exhibit 3) was issued against Mr Collins stating:

(a) holding Respondent is contempt of court for his failure to pay support
required by court order.

8. Mr Collins was brought before the court on April 29, 1985 to enter his plea and

a Temporary Order of support was issued on May 7, 1985 (Exhibit 4). The proceeding was

closed to the pubUc as were the other proceedings that were held on April 8, 1986; May 16,

1986; June 20,1986; June 23, 1986; August 11,1986; September 8,1986 and October 3,1986

to determine whether Mr Collins had violated the Supreme Court order of support. Judge

James issued a partial order on April 22, 1986 when he gave exclusive possession of the
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real property owned by me, my husband, and Mr Collins to Ms Carella. Mr Warner

rendered his decision on March 5,1987 (Exhibit 5). Mr CoUias was entitled to both a

public trial as he was charged with contempt of court and a jury trial as the potential
maximimi penalty that Mr Warner could have imposed exceeded 6 months in jail,

$500.00 fine or both.

9. On September 9,1986 Ms Carella filed another support violation petition

against Mr Collins and summons was issued. Mr Collins was brought before Judge

Ferradino on September 26,1986 to enter a plea and trial was held on October 28,1986. Mr

Collins was not represented by counsel at either hearing and Judge Ferradino never

informed him of the possible penalties that he faced and Mr Collins never requested to

proceed without counsel or did he waive his right to counsel. Trial was held in secret and

Mr Col l ins was not al lowed to cross-examine witnesses at the tr ia l . Mr Col l ins was

entitled to both a public trial as he was charged with contempt of court and a jury trial as

the potential maximum penalty that Judge Ferradino could have imposed exceeded 6

months in jail, $500.00 fine or both.

10. On December 18,1986 and again on January 12,1987 Ms Carella filed support

violation petitions against Mr Collins and summonses were issued. Mr Collins was

brought before Judge James on February 5, 1987 to enter a plea and Mr Collins was not

represented by counsel. The hearing was held in secret and Mr Collins was not informed

of the possible penalties he faced and he did not request to proceed without counsel nor

did he waive his right to coimsel. Trial was scheduled for April 7, and 8,1986.

11. Trial was held on both April 7,1987 and April 8, 1987 with Judge James

rendering his Decision and Order on April 15, 1987 sentencing Mr Collins to 30 days in

jail for contempt of court. Said sentence was suspended on the condition that Mr Collins

comply with the court order as Judge James stated that Mr Collins "possesses unused

assets particularly the ability to borrow, since his business related debts are now

substantially satisfied," Judge James knew Mr Collins had no assets and that this was a

direct reference to me as I had loaned him money thru a bank loan for a business which
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he paid back with interest each month to the bank and paid off the remaining amount

when he sold the business. Therefore, Judge James is telling me to loan my son the

money, which he has no way of paying back, or see him go to jail. Under the court order

for which he was sentenced to jail, my son was ordered to pay more than his net income.

Mr Collins was not represented by counsel and did not request to proceed without counsel

or did he waive his right to counsel. Mr Collins was entitled to both a public trial as he

was charged with the crime of contempt of court and a juiy trial as the potential

maximum penalty that Judge James could have imposed exceeded 6 months in jail,

$500.00 fine or both.

12. May 27, 1987 Ms Carella files violation of support petition and summons is

issued for violation of a court order for support returnable on June 18,1987.

13. The hearing on June 18, 1987, when Mr Collins entered his plea, was held in

secret. During the trial, after Ms Carella had been given a chance to speak. Judge James

told Mr Collins, when he attempted to present his side, "I don't want to hear from you,

Mr Col l ins. I t 's not fa i r or reasonable." The t r ia l was then t ransferred to Mr Warner.

14. Hearing Examiner Warner held trial on September 14, 1987 and rendered his

Findings of Fact on September 17,1987 (Exhibit 6) recommending that Mr Collins be

sentenced to jail for 30 days. The trial was held in secret and Mr Collins was entitled to

both a public trial and a jury trial.

15. November 2, 1987 Mr Collins is brought before Judge James concerning Mr

Warner's Findings of Fact recommending that Mr Collins be sentenced to jail. New trial

is set for January, 1988. Heariag was held in secret.

16. November 11,1987 Judge James signs Order to Show Cause (Exhibit 7) against

Mr Collins stating:

A. Committing the Respondent to jail in accordance with the Order of this
Coiut dated April 15, 1987 by reason of respondent's willful failure to comply
with said Order; and

B. for such other relief as may seem just and proper.

17. November 20,1987 Mr Collins is brought before Judge James to enter a plea.
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Hearing was closed to the public. Matter scheduled for trial on January 7, 1988.

18. January 7, 1988 trial is held before Judge Simone and Judge Simone rendered

his decision on January 25, 1988 sentencing Mr Collins to 30 days in jail for willfully

failing to obey a court order of support as Mr Collins "does have funds available to him to

comply with the order and/or that he is capable of obtaining such funds." Mr Collins was

entitled to both a public trial as Mr Collins was charged with the crime of contempt of a

court order and a jury trial as the potential maximum penalty that Judge Simone could

have imposed exceeded 6 months in jail, $500.00 fine or both.

19. January 26, 1989 the Appellate Court overturns Mr Collins* conviction and

remits it back to Family Court stating "Family Court's emphasis on respondent's alleged

access to funds is not well founded in the record" and "the mother's financial status

cannot be said to be respondent's status."

20. Jime 27, 1989 Order to Show Cause was signed by Judge James for the pxirpose

of an order to commit Mr Collins to jail for contempt for failure to pay support.

21. June 29, 1987 Judge James signs another Order to Show Cause for the purpose

of an order to commit Mr Collins to jail for contempt for failure to pay support.

22. July 25,1989 Saratoga County Support Collections Unit files violation petition

o/b/o Ms Carella against Mr Collins for failure to pay support pursuant to court order and

summons i s i s sued .

23. August 8, 1989 trial is held before Judge James. Mr Collins was entitled to a

public trial as he was charged with the crime of contempt of court for failure to pay

support pursuant to court order and a jury trial as the potential maximimi penalty that

Judge James could have imposed exceeded 6 months in jail, $500.00 fine or both.

24. September 8, 1989 Judge James renders his Decision and Order concerning Mr

Collins' support obligation and violation of support.

25. May 9, 1990 Judge James signs Judge Austin's name to Order to Show Cause

(Exhibit 8) against Mr Collins for failiu'e to pay support pursuant to court order

returnable May 25, 1990. (Judge Austin's name is on order to show cause before he is
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assigned to the case. Judge James knew he was disqualified to preside over the

proceeding as Mr Collins had named him and Judge Ferradino as respondents to his

modification of support petition filed with the court on May 1,1990. This also proves that

Judge James hand picked the judge he wanted to hear the case in which he was a

repsondent. The order to show cause states that Judge James was present.)

26. May 14, 1990 Judge Austin is assigned to case by Administrative Order (Exhibit

9) as Judge James has been disqualified fi'om the proceeding as Mr Collins had named

him and Judge Ferradino as respondents to his petitions filed with the Court on May 1,

1990.

27. May 16,1990 Mr Collins filed Reply and Cross Petition to the Order to Show

Cause (Exhibit 10) requesting both a public trial and a jiiry trial.

28. May 25,1990 Mr Collins appears before Judge Austin for contempt of court for

failure to pay support. Judge Austin closes the court to the public and fails to inform Mr

Collins of his Constitutional rights including his right to counsel. He also appoints Mr

Mills as Mr Collins' children's law guardian as Mr Collins had filed a violation of

visitation petition with the court. Mr Mills informed Mr Collins after court that he would

be seeing less of his children even though Mr Collins had denied visitation for two years

by Ms Carella. Proceeding adjourned to July 30,1990.

29. Jime 5,1990 Mr Collins files an Amended Reply and Cross Petition and again

demands both a public trial and a jury trial (Exhibit 11).

30. July 30, 1990 Mr Collins appears again before Judge Austin for contempt of

court. Judge Austin again fails to inform Mr Collins of his constitutional rights

including his right to counsel. Mr Collins has never requested to proceed without counsel

or did he waive his right to counsel. Judge Austin then dismissed all of Mr Collins'

petitions and cross petition. The court was again closed to the public even though Mr

Collins was facing incarceration for contempt of court.

31. September 12,1990 Mr Collins requested that the coiurt appoint him counsel for

his defense (Exhibit 12).
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32. October 5,1990 Judge Austin determines that Mr Collins is entitled to

assignment of counsel (Exhibit 13).

33. December 20, 1990 Judge Austin appoints Mr Catalfimo as Mr Collins'

attorney (Exhibit 14).

34. January 22,1991 the Family Coiirt issues a summons for violation of a support

order by the Saratoga County Support Collection Unit o/b/o Ms Carella. (Exhibit 15 -

simimons) The summons stated:

A petition having been filed against you have failed to obey the Support Order,
dated April 15,1987, made by this Court under Article 4 of the Family Court
Act;

YOU ARE HEREBY SUMMONED to appear before this Court at Saratoga
County Mimicipal Center, Ballston Spa, New York on February 7,1991, Part
III, at 10:30 o'clock in the forenoon of that day to answer the Petition and show
cause why you should not be dealt with in accordance with Section 454 of the
Family Court Act and Section 5242 of the Civil Practice laws and Rules.

. . .IF AFTER THE HEARING, THE JUDGE FINDS THAT YOU WILLFULLY
FAILED TO OBEY THE ORDER, YOU MAY BE IMPRISONED FOR A TERM
NOT TO EXCEED SIX MONTHS FOR CONTEMPT OF COURT.

The proceeding scheduled for February 7, 1991 was postponed until August, 23, 1991.

35. July 24, 1991 Mr Catalfimo acknowledges Mr Collins* letter arguing that the

Family Court lacks jurisdiction over the issues before Judge Austin. He cites two state

statutes that "supposedly" gives the Family Court jurisdiction and then states that he

faces sanctions if he files a motion to dismiss for lack of jurisdiction on the part of Judge

Austin (Exhibit 16). It should be noted that several courts have already ruled that the

statutes, upon which Mr Catalfimo was reljring, violate the State Constitution.

36. July 26,1991 Mr Collins mails a letter to Mr Catalfimo holding that the Family

Court lacks jurisdiction to modify or enforce his Supreme Court divorce decree pursuant

to state statute. (Exhibit 17)

37. July 30,1990 Mr Catalfimo responds to Mr Collins letter of July 26,1991. Mr

Catalfimo still holds that Family Court has jurisdiction and that the case law, including

a New York Court of Appeals ruling, are no longer vaHd because of a state statute which

was enacted after these rulings. The State statutes, upon which Mr Collins had based his
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position, had not been repealed. Also, the language in the statute he is relying upon had

already been held to be unconstitutional by several courts. (Exhibit 18)
38. August 6, 1991 Mr Collins requests that Mr Catalfimo file a motion to dismiss

based upon New York State Constitution, Article 6, Section 13(c). (Exhibit -19)

39. August 8, 1991 Mr Catalfimo responds to Mr Collins' August 6,1991 letter and

deliberately takes out of context a New York State Court of Appeals ruling in order to hold

that Family Court had jurisdiction. He held that Matter of Seitz. authorized the Family

Court to enforce and modify New York State Divorce Decrees. Matter of Seitz. specifically

referred only to foreign divorce decrees. (Exhibit 20)

40. August 8, 1991 Mr Catalfimo, after deliberately misrepresenting case law to

Mr Collins in his August 8, 1991 letter to Mr Collins, filed a motion with the court to be

relieved as Mr Collins' attorney. (Exhibit 21)

41. August 23, 1991 a hearing was held before Judge Austin concerning both Mr

Catalfimo's motion to be relieved as Mr Collins' attorney and the contempt of court

charges against Mr CoUins for failure to pay support. Mr Collins was not represented by

coimsel at this hearing as required by law. Mr Collins did not appear as the hearing was

to be held in secret in violation of Mr Collins' Six Amendment right to a public trial as

this was part of a criminal proceeding.

42. August 28, 1991 Judge Austin denies Mr Catalfimo's motion to be relieved as

Mr Collins' attorney. (Exhibit 22)

43. September 13,1991 Mr Collins does not appear for trial before Judge Austin for

contempt of a court order for failure to pay support as he was being denied his right to a

public trial, jiuy trial as the potential maximimi penalty that could be imposed exceeded

six months in jail, $500.00 fme or both, a court of competent jurisdiction as the State

Constitution specifically deprived Judge Austin of jiurisdiction and effective assistance of

c o u n s e l .

44. September 17, 1991 Judge Austin issues his Decision and Order issuing a

warrant of Mr Collins' arrest for failure to appear and suspending his visitation rights
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based upon the testimony of Ms Carella stating Mr Collins had not seen his children for

two years and the recommendation of the Law Guardian. This Decision and Order was

based upon a secret trial where Mr Collins was not represented by counsel. (Exhibit 23)

45. August 8,1992 Mr Collins sends documentation to Mr Catalfimo to have § 433

of the Family Court Act declared unconstitutional as it violates his right to a public trial

as guaranteed by the Sixth Amendment.

46. August 20,1992 Mr Collins filed a motion with affidavit dated August 13,1992

to be heard on September 4,1992 with Judge Austin to have Family Court Act §§ 423,433,

435,449,451,453,461,466,467, and 652 declared imconstitutional. (Exhibit 24) For

example, Mr Collins argued that § 433 violates his right to a public trial as he faces

incarceration for contempt of court for failure to pay support pursuant to court order and

§ 435 violates his right to a juiy trial as the potential maximum penalty that could be

imposed exceeds six months in jail, $500.00 fine or both.

47. August 21, 1992 Judge Austin acknowledges Mr CoUins' motion and states

that he will permit oral arguments, but they are not required on September 4,1992 at 9:30

a.m. (Exhib i t 25)

48. August 24,1992 Ms Clerkin responds on behalf of the State and states that

Attorney (Jeneral's Office was not going to exercise its discretion to intervene at this time.

(Exhibit 26)

49 . Mr C le rk in i n he r A ffidav i t s ta tes :

17. In the complaint, plaintiff seeks to have Family Coxirt Act § 433 declared
unconstitution^ or enjoin operation of § 433 with respect to a public trial.

18. It should be noted that Charles Collins has brought a motion, returnable
before Judge Austin on September 4 within the context of the violation
proceeding commenced by Arlene Carella, to have Family Coiut Act §§ 423,
433,435,439,449,451,461,467, and 652 declared unconstitutional. A copy of the
notice of motion is attached as Exhibit J. For sake of brevity, as the motion
papers are approximately one inch think, only the notice of motion is attached.

50. First, my complaint was filed before Mr Collins filed his motion with the

Family Court. Second, the Family Court is den5dng Mr Collins his right to counsel to

argue his position as his counsel refuses to protect his rights. Third, the hearing, part of
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a criminal proceeding, was held in secret. Fourth, I have been adversely affected by the

Family Court decisions and orders which were based upon these statutes. Fifth, I am not

a party and have never been a party to the Family Court proceedings even though I am

being emotionally and financially affected by these Family Court proceedings as the

piirpose of the criminal proceeding is to threaten me with my son's incarceration and to

deprive me of my property.

51. To date, Judge Austin has not ruled on Mr Collins* motion. It is my contention

that he has no intention of ruling so that Mr Collins can appeal his decision. That way if

Mr Collins returns to New York he faces incarceration in a secret trial for contempt of

court without due process.

52. August 26, 1992 Mr Morsillo, representing Ms Carella, filed his Answering

Affidavit stating (Exhibit 27)

It is submitted that the motion of the defendant seeking to declare certain
sections of the family Court Act as being unconstitutional has no basis in either
law or fact . . . .

53. August 31, 1992 Mr Collins files an Answering Affidavit to Mr Morsillo's

Answering Affidavit docimienting that several courts had already held that some of the

statu tes were imconst i tu t iona l . (Exh ib i t 28)

54. September 2,1992 signs his motion and affidavit to be relieved as Mr Collins

attorney stating (Exhibit 29):

7. That on August 10,1992,1 received a letter from Mr Collins in which he
"directed" me to file a motion in Family Court to declare Section 433 of the
Family Court Act imconstitutional. Before I could respond to this letter, I was
served on August 20,1992 with the motion by Mr Collins which is now before
this Court, in which Mr Collins has asked the Coiut to declare
unconstitutional not only Section 433 of the Family Court Act, but also Sections
423,435,439,449,451,453,461,466,467. and 652 as weU.

8. That Mr Collins' cxurent motion was prepared and filed without my
knowledge, consent or participation. As he has done in the past, Mr Collins
made the decision to file this motion without consulting with me, "and he has
now committed himself to a procedural course of action in this proceeding
which I would have advised against had I been consulted.

9. That Mr Collins* insistence upon acting as his own attorney in this
proceeding has made it impossible for me to perform the duties of
representation normally associated with the role of an attorney representing a
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client in litigation. Specifically, Mr Collins distrusts me and refuses either to
solicit my advice, or to follow my advice when it is offered; when he
communicates with me at all, it is only to "instruct" or "direct" me to take
some specific action on his behalf which is either beyond the scope of my
retainer as a court appointed attorney, or is clearly lacking in merit; and when
he acts on his own in filing motions or petitions with the court, he puts me in
the untenable position of having either to oppose my client's own position or be
bound to a position which I believe to be lacking in merit and/or
covinterproductive to the accomplishment of my cHent's litigation objectives.

55. Based upon this affidavit, Mr Catalfimo would advise his client, Mr Collins, to

forfeit his constitutional rights to a public trial, a jury trial, a court of proper jurisdiction

and his objective to a fair and impartial trial and he considers this representation to be

normally associated with the role of an attorney representing a client in litigation.

56. It is my position that Judge Austin, Attorney General Abrams and Mr

Catalfimo have conspired to deprive Mr Collins of his further right to counsel and that

they agreed to have Mr Catalfimo file this cross-motion and have the motion hearing

before Mr Collins would receive the motion and respond. Judge Austin, Attorney General

Abrams and Mr Catalfimo are fully aware that Mr Collins resides in Florida. That it

takes 2 to 3 days for the mail to travel from New York to Florida. As the motion was dated

September 2,1992 Mr Collins at the earliest would receive it is on September 4,1992. As

the hearing was scheduled for 9:30 in the morning on September 4,1992, Mr Collins

could not have received not ificat ion of Mr Catalfimo's cross-mot ion unt i l a f ter i t had

already been argued as his mail is delivered after 3 p.m. This also denied Mr Collins his

right to respond to Mr Catalfimo's cross-motion. As documented by the Notice of Cross-

Motion a copy was sent to Ms Clerkin.

57. Mr Collins was entitled to counsel at this proceeding on Mr Catalfimo's cross-

motion as it would effect a substantial constitutional right. Mr Collins certainly has the

right to question Mr Catalfimo on his representation of him. Mr ColHns was also entitled

to counsel at this hearing as substantial rights of Mr Collins would be affected, including

but not limited to his right to a public trail and a jury trial. Also, as this was part of a

"criminal" proceeding the law requires that the hearing be held in public.

58. Mr Catalfimo was fully aware that Judge Austin had deprived Mr Collins of his
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right to counsel on May 25,1990 and on Jvily 30,1990. Mr Catalfimo knew Mr Collins was

charged with a "criminal" offense and as such was entitled to a public trial.

59. Mr Catalfimo and his law firm, which has several attorneys, practice law in

both Saratoga County and Warren County. That he and/or his law firm have had cases,

currently have cases and would expect to have cases in the future before the judges Mr

Coll ins wanted to call as witnesses.

60. Although a decision whether to call witnesses on behalf of defendant, and

which witnesses to call, is a tactical or strategy decision which will not constitute

incompetence basis for claim of ineffective assistance of counsel but an attorney placing

his own interests ahead of those of his client, to the client's prejudice, cannot be tolerated.

61. It was Mr Catalfimo's strategy and/or tactical decision to sacrifice Mr Collins

in order to protect the judges Mr Collins has accused of fraud, extortion and of depriving

him and me of our constitutional rights. By taking this position, the judges would be

indebted to Mr Catalfimo and therefore, would be more willing to rule favorably on his

and/or his law firm's other cases before these judges, that is, if there wasn't already an

agreement between Mr Catalfimo and the judges prior to his appointment and his

actions clearly indicate there was an agreement as Judge Austin had no intention of

^0^ appointing counsel that would protect Mr Collins rî ts.
62. Ms Clerkin argues in her affidavit that Attorney Greneral Abrams has had no

personal involvement in the State court proceedings.

63. As Judges James and Ferradino were named as respondents and were

represented by Attorney Greneral Abrams, it is my position that Judge Austin, Judge

James, Judge Ferradino and Attorney General Abrams conspired to deprive Mr Collins

of his right to counsel, right to a public trial, right to a jury trial, and a court of proper

jurisdiction and then when Mr Collins asked for counsel they conspired to appoint

counsel that they could control.

64. That Attorney General Abrams supervised and authorized Ms Clerkin's

representation of Judge James and Judge Ferradino during this proceeding and directed
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and authorized her to participate in the denial of Mr Collins* constitutional rights by

Judge Austin. Ms Clerkin is a low level assistant attorney general who is supervised by

higher ups including Attorney General Abrams.

65. That this Court should convene a three judge court pursuant to The Three

Judge Court Act, 28 U.S.C. § 2281 as I am seeking this court to restrain the State Court

judges in the enforcement and operation of Family Court Act §§ 433,435, 449 and 451.1

have been adversely affected by these statutes and will continue to be adversely affected by

these statutes that violate the United States Constitut ion.

66. FCA § 433 allows the Family Court to hold her son's criminal proceed in secret

and to deny her access to the trial in violation of the Sixth Amendment.

67. FCA § 435 deprives Mr Collins of his Sixth Amendment right to a jury trial as

the potential maximimi penalty that can be imposed upon him exceeds six months in jail

or $500.00 or both. Had Mr Collins been afforded his right to a jury trial during the

previous criminal proceedings against him the judges would not have been able to

deprive me of my property and to continue to deprive me of my property.

68. Under Family Court Act Section 454 Mr Collins faces:

1. \mder § 454(2-a) the court is required to issue a money judgement against Mr

Collins which would total $21,984.00 as of August 1992 (Exhibit 30 - Saratoga County

Support Collection Unit statement).

2. under § 454(2-b) having his income attached by the court.

3. under § 454(2-c) based upon FCA § 471, Mr Collins would have to post a cash

deposit in the amoimt of ($120.00/wk x 156 wks (3 years x 52 wk) = $18,720.00. Failure

to post a cash deposit or collateral in this amount could result in another six months

in jail for failure to comply with the court order.

4. under § 454(3) Mr Collins would have to pay his ex-wife's attorney fees for this

proceeding. He would calculate that her attorney has already spent at least 30 hours

on this proceeding at a rate of $100.00 per hour for a total of $3,000.00 plus he will

have over 20 more hours if he is allowed to present witnesses and prove that there
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was fraud in the obtaining of the Family Court orders and the fact that the judges

lacked subject matter jurisdiction pursuant to the State Constitution. Therefore, his

total bill for her attorney fees could very easily surpass $5,000.00. (Having to pay his

ex-wife's attorney fees is part of the punishment under this statute and, as such, he

could face further incarceration of another six months in jail for failure to pay the

attorney fees under the court order.) It should be noted that when Judge Simone

sentenced Mr Collins to jail in January 1988, Mr Morsillo was claiming attorney

fees in the amoimt of $12,000.00 as documented by his "proposal" dated November 20,

1987.

/^\ 5. under § 454(3-a) incarceration for six months plus more jail time if he is

unable to pay his ex-wife's attorney fees and/or post an undertaking or post cash to

guarantee compliance. Also, if he violated probation after serving six months he

would be facing more jail time. Therefore, the potential jail sentence is for more

than six months. This is especially true since Mr Collins is an indigent defendant

and would not be able to pay his ex-wife's attorney fees or come up with the cash or

other collateral that could be imposed upon him.

6. under § 454(3-b) probation after he gets out of jail after serving his six months.

Under FCA § 456 - Probation, Mr Collins can be put on probation until his youngest

child reaches 21 years of age, the age that he is required to support him to under

court order. His son is now 12, which means Mr Collins can spend the next 9 years

on probation.

69. FCA §§ 449 and 451 violate the equal protection clause of the Foiu-teenth

Amendment as it treats those pa3ring support and those receiving support differently. If a

person has under payed diiring the time of filing of a petition to the time of the decision

he is required to make up the difference. On the other hand if he has over paid he is not

entitled to a credit or recoupment of his over payment. Plaintiff is being held liable for her

son's "so-called" support arrears by Judge Plimiadore's decision which was based upon

Judge James' September 8,1989 Decision and Order placing Mr Collins over $4,000.00 in
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arrears instead of him having a $19,000.00 credit.

WHEREFORE, I respectfully request that Ms Clerkin's Motion to Dismiss on behalf
of the State employees be denied; that this Court convene a three judge panel to determine
the constitutionaUty of sections 433,435, 449, and 451 of the Family Court Act as they
relate to the United States Constitution; that this court issue an injunction against the
State defendants from taking further action against me and my son, Mr Collins and that
this court retain and/or assume jurisdiction over the two Supreme Court proceedings and
t h e F a m i l y C o u r t p r o c e e d i n g . y

Elinor S. King
108 Brunswick Road
Troy, New York 1218t
(518)274-1418

Sworn to before me this
17th day of September, 1992.

r r <
/J NOTARY PUBLIC
TO: Hon. David N. Hurd
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Department of Justice
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