
In the United States Distr ict Court
f o r t h e N o r t h e r n D i s t r i c t o f N e w Yo r k (S@[PX
E L I N O R S . K I N G

Plaintiff ,

- against -

R O B E R T A B R A M S
L. FOSTER JAMES
J O H N A U S T I N
W I L L I A M H . K E N I R Y
U N I T E D S TAT E S D E PA R T M E N T O F J U S T I C E

D e f e n d a n t s .

M E M O R A N D U M O F L A W

P O I N T O N E

C O N S T I T U T I O N A L R I G H T S

The Fifth Amendment to the United States Constitution states in part:

.. . nor shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without
due process of law;. . .

The Sixth Amendment to the United States Constitution provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with witnesses against him, to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of
Counsel for his defense.

The Fourteenth Amendment provides:

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State where
in they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any state
deprive any person of life, liberty, or property, without due process of law; nor
deny any person within its jurisdiction the equal protection of the laws.

Plaintiff has clearly argued in her complaint and affidavit that:

1. That she has been deprived of her property and continues to be deprived of her

property without due process of law as the Family Court lacked both personal jurisdiction

Docket No. 1:91.CV-1004

T J M - D N H



2

over Plaintiff and subject matter jurisdiction over this issue of possession of non-marital

real property.

2. That the State Supreme Court and Family Court have denied Plaintiff of her:

a) right to her day in court

b) right to possession of her property

c) right to due process

d) right to equal protection of the law.

3. That in order to deprive Plaiatiff of her property by use of threats, intimidation

and harassment the Supreme Coiirt and the Family Court judges have conspired to have

several criminal contempt of court violation petitions filed against Plaintiffs son, Mr

Collins, and then when he is brought into court and tried he is denied his:

a) right to a public trial

b) right to a jury trial

c) right to effective assistance of coxmsel

d) right to a court of competent jurisdiction

e) right to cross-examine witnesses

f) right to call witnesses on his behalf

g) right to know why he cannot see his children

h) right to have his court ordered visitation rights enforced

i) right to due process and equal protection of the law.

4. That the State court judges are enforcing laws that violate the United States

Constitution and thereby depriving Plaintiff and her son of their constitutional rights.

FAMILY COURT ACT § 433 VIOLATES A LITIGANT'S
C O N S T I T U T I O N A L R I G H T T O A P U B L I C T R I A L

I N A C R I M I N A L P R O C E E D I N G

That Family Court Act, Article 4, § 433 - Hearing

Upon the return of the summons or when a respondent is brought before
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the court pursuant to a warrant, the court shall proceed to hear and
determine the case. The respondent shall be informed of the contents of the
petition, advised of his right to coimsel, and shall be given opportunity to be
heard and to present witnesses. The court may exclude the public from the
court in a proper case.

The Sixth Amendment to the United States Constitution states in part:

In all criminal prosecutions, the accused shall ei\ioy the right to a speedy and public
t r i a l , . .

Family Coiut Act, Article 4, § 433 is unconstitutional as it allows the court to be

closed to the public in a "criminal proceedings" in violation of the Sixth Amendment to

the United States Constitution and applicable United States Supreme Court rulings.

Fuller V. Fuller. 31 A.D.2d 587,295 N.Y.S. 14 (3rd Dept. 1968) and Hovt v. Pierce. 31

A.D.2d 582,295 N.Y.S. 15 (3rd Dept. 1968) both held that imprisonment of a father for

failure to make support pajnnents directed by the coxui is for willful disobedience of the

court's mandate. Saratoga County is in the Third Department.

The United States Court of Appeals for the Second Circuit in both United States ex

reLGriffenV.Martin.409F.2d 1300,1302(1969)andBropkgy, FamilyCovrtPfStateQf

N.Y.. Countv of Broome. 420 F.2d 206 (1969) held that a father who has failed to pay

support pursuant to a court order is "sentenced to jail for contempt, not debt".

The Order to Show Causes that were issued against Mr Collins state:

(a) holding respondent in contempt of court for his failure to pay the support
required by court order;

The summonses that were issued against Mr Collins state:

.. .If, after the hearing, the judge finds that you willfully failed to obey the
order, you may be imprisoned for a term not to exceed six months for contempt
o f c o u r t

Mr Collins faces "criminal" contempt as opposed to "civil" contempt charges. The

c o u r t i n :, 714 F.2d 996,1001 (1983) held:

[1] .. .The distinction between the two forms of contempt lies in the intended
effects of the court's punishment. United States v. Asav. 614 F.2d 655, 659 (9th
Cir. 1980). Punishment for civil contempt is intended to be either coercive or
compensatory, whereas the purpose of criminal contempt punishment is
punit ive.
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We explained the difference in United States v. Powers. 629 F.2d 619, 627 (9th
Cir. 1980):

... The term of punishment for civil contempt cannot extend beyond the
trial proceedings since at the termination of the trial the contemnor's
actions can no longer be purged. Shillitani. supra, at 371, 86 S.Ct. at
1536.

Criminal contempt is established when there is a clear and definite
order of the court, the contemnor knows of the order, and the contemnor
willfully disobeys the order. .. . The penalty is punitive in nature. It
serves to vindicate the authority of the court and does not terminate
upon compliance with the court's order. The punishment is
u n c o n d i t i o n a l a n d fi x e d . . . .

That Family Court Act § 261. Legislative findings and purpose

Persons involved in certain family court proceedings may face the
infringements of fundamental interests and rights, including the loss of a
child's society and the possibility of criminal charges, and therefore have a
constitution^ right to coimsel in such proceedings. Counsel is often
indispensable to a practical realization of due process of law and may be
helpfiil to the court in making reasoned determinations of fact and proper
orders of disposition. The purpose of this part is to provide a means for
implementing the right to assigned counsel for indigent persons in
proceedings under this act.

In the Matter of a Proceeding for Support under Article 4 of the Family Court Act.

todaQrV.yh^tog 1973,345 N.Y.S.2d 361 at 366:

... In this matter, it is; the respondent-husband clearly, at some stage of the
proceeding, is liable to a loss of his liberty. We respectfilly believe that the clear
intent of the Appellate Division to ever widen the availabiUty of counsel must
also be construed and/or effectuated as a mandate to lower Courts to extend the
most liberal construction, consistent with its written terms, to (County Law)
Article 18-B. Accordingly, although the statute by its terms (County Law
Section 722) is framed to encompass persons "accused of crime". Section 722-a,
defines a crime as felony, misdemeanor, or the breach of any law of this
state . . . other than one that defines a 'traffic infraction', for which a
sentence for a term of imprisonment is authorized upon conviction thereof*.
Under this definition, incarceration for violation of a support order is not
excluded imder the statute's only exclusionaiy clause, viz. that of a "traffic
infraction". The only other inference must be that the statute is flexible enough
to be construed to include it. We believe, in the light of the Appellate Division's
clear mandate, that it intended to have the lower courts imder its jiuisdiction
implement this right to counsel, and that in the light of this clear directive,
this construction of the statute, though liberal, does not torture it out of its
context. The intent of the Appellate Division is to be implemented immediately.

Penal Law Art ic le 10 - Definit ions:

1. "Offense" means conduct for which a sentence to a term of imprisonment or
a fine is provided by any law of this state or by any law, local law or ordinance
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of a political subdivision of this state, or by any order, rule or regulation of any
governmental instrumentality authorized by law to adopt the same.

4. "Misdemeanor" means an offense, other than a "traffic infraction," for
which a sentence to a term of imprisonment in excess of fifteen days may be
imposed, but for which a sentence to a term of imprisonment in excess of one
year cannot be imposed.

5. "Felony" means any offense for which a sentence to a term of imprisonment
in excess of one year may be imposed.

6. "Crime" means any misdemeanor or a felony.

As contempt of a court order for failure to pay support is pimishable by six

months incarceration imder Family Court Act § 454, it is therefore, classified as a

misdemeanor and is therefore, considered a "crime".

The legislature, state statute and case law and federal case law all consider

contempt of court for the violation of a support order to be a "criminal offense". As they

have determined that a litigant is entitled to counsel as he faces incarceration, he is

therefore, entitled to his other rights guaranteed imder the Fifth, Sixth and Fourteenth

Amendment to the U.S. Constitution. Contempt of court, for failure to appear, is also a

criminal act for which Mr Collins faces imprisonment.

The United States Supreme Court has stated the rights of individuals charged with

the crime of criminal contempt.

In Re Oliver. (1948) 68 S.Ct. 499 at 507,508,510 held:

[8]..., no court in this country has ever before held, so far as we can find,
that an accused can be tried, convicted and sent to jail, when everybody else
is denied entrance to the court, except the judge and his attaches. And
without exception all courts have held that an accused is at the very least
entitled to have his fnends, relatives and counsel present, no matter what
offense he has been charged.

[15] Nor is there any reason suggested why "demoralization of the court's
auliiority" would have resulted from giving the petitioner a reasonable
opportunity to appear and offer a defense in open court to a charge of peijuiy
or to the charge of contempt The right to be heard in open court before one
is condemned to too valuable to be whittled away imder the guise of
"demoralization of the court's authority".

[16] It is "the law of the land" that no man's life, liberty or property be
foifeited as a punishment until there has been a chai^ fairly made and
feurly tried in a pvibjjic tribynaV See Chambers y, Florida, 309 U.S. 227,236,
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237,60 S.Ct. 472,477, 84 L.Ed. 716. The petitioner was convicted without that
kind of t r ia l .

Argersinerer v. Hamlin. 92 S.Ct. 2006 (1972) at 2008 holds:

[1] The Sixth amendment, which enumerated situations has been made
applicable to the states by reason of the Fourteenth Amendment (citations
omitted); and M B& Oliver...., 68 S.Ct. 499, ..., provides specified
standards for "all crimiiial prosecution^*.

One is the requirement of a "public trial". In re Oliver, supra, held that the
right to a "public trial" was applicable to a state proceeding even though only
a 60 day sentence was involved ,68 S.Ct., at 507.

Mr Coll ins has been served numerous t imes with either a summons or an order to

show cause charging him with contempt of court for failure to pay support. All

summonses and order to show causes have been issued imder docket No. F-60-85 with

hearings or trials being held on:

1. April 26,1986 (OTSC)
Temporary order issued 5/7/85
Decision rendered 3/5/87
Order issued 3/12/87

2. September 9,1986 (Vio-Pet)
Order issued October 28,1986

3. January 12,1987 (Vio-Pet)

Decision and Order rendered 4/15/87

4. May 27,1987 (Simimons)
November 11,1987 (Summons)
Findings of Fact issued 9/17/87
Decision and Order issued 1/26/87
September 8,1989

5. May 9,1990 (OTSC)
Still pending before Judge Austin

April 29,1985; April 22,1986;
May 16,1986; June 20,1986;
Jime 23,1986; August 11,1986;
September 8,1986; October 3,1986.

September 26,1986; October 28,1986.

February 5,1987; April 7,1987;
April 8,1987.

Jime 18,1987; September 14,1987;
November 2,1987; January 7,1988
March 22,1989; August 8,1989

May 25,1990; July 30,1990;
September 13,1991

The Saratoga Coimty Support Collection Unit (SCSCU) has also filed several

support violation petitions on behalf of Ms Carella and summonses have been issued

charging Mr Collins with contempt of a court order. These petitions were heard in

reference to the above hearing and/or trial dates.
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1. December 18,1987

2. May 18,1988

3. October 18,1988

4. July 20,1989

5. January 10,1991

December 21,1987

May 23,1988

November 7,1988

July 25,1989

January 22,1991 (Still pending
before Judge Austin)

At all of the above hearings and/or trials Mr Collins was before the court for

contempt of court for failure to obey a court order concerning support. All of these

hearings and/or trials were held in secret and Mr Collins was not allowed to have his

family or friends present dxiring the proceedings. On April 8, 1986, Plaintiff was asked to

leave the courtroom at the beginning of the trail. On April 7, 1987 Mr King, Mr ColHns*

stepfather, was forced to wait outside the courtroom during the trial. Both Plaintiff and

her husband, Mr King, were not allowed in the courtroom during the September 14,1987

t r i a l .

Mr Collins has the right to a public trial and to have his parents, friends and the

public present as he has been charged with the "crime" of criminal contempt for failure

to pay support under court order. Plaintiff also, has the right to be present during her

son's trial which she has been denied on previous occasions and did not appear at other

hearings and trials as she had been told that she is not allowed to be in the courtroom.

FAMILY COURT ACT § 435 IS UNCONSTITUTIONAL
A S I T D E P R I V E S A L I T I G A N T O F H I S R I G H T TO A J U RY

T R I A L I N A FA M I LY C O U R T P R O C E E D I N G F O R
C O N T E M P T O F A C O U R T O R D E R A S T H E P O T E N T I A L

M A X I M U M P E N A LT Y E X C E E D S S I X M O N T H S I N
JAIL OR $500.00 OR BOTH

Mr Collins, in his Reply and Cross-Motion dated May 16, 1990, to Judge James'

Order to Show Cause for criminal contempt of a Family Court Order for failure to pay

support dated May 9,1990 demanded both a public trial and a jury trial. Mr Collins again
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demanded both a public trial and a jury trial in his June 5,1990 Amended Answer to

Judge James' Order to Show Cause. The demands for a public trial and a jury trial were

before the court when Mr Collins was brought before the court to enter his plea on May

25,1990 before Judge Austin.

State criminal defendant has constitutional right under Fourteenth Amendment to

trial by jiiry in all cases which, if tried in federal court, would fall within Sixth

Amendment's protections. £if iina. 831 F.2d 530.

line of demarcation between serious and petty offenses for purposes of Sixth

Amendment right to a jury trial should be drawn in accordance with statute

denominating as a petty offense any misdemeanor where penalty does not exceed six

months imprisonment or a fine not exceeding $500.00 or both. United States v. Hamdc

5 5 2 F. 2 d 2 7 6 .

Inasmuch as possible punishment for the offense exceeded that contained in

statutory definition of "petty offense," defendant was entitled to a jury trial. U.S. v.

:,630 F.2d 772(1980). also held that a $1,000.00 fine for a indigent

defendant is "unquestionably serious risk".

Judge Austin declared that Mr Collins was an indigent litigant and was entitled to

"appointment of counsel for his defense".

United States V.AfiBQ, 691 F.2d 862 (1982) held:

[1] The Supreme Court has accorded constitutional stature to the common-law
rule that "petty offenses may be tried without a jury. (Citations omitted). In
determining the line between "petty" and "serious" offenses for purposes of the
Sixth Amendment right to a jiiry trial, the Supreme Court has more recently
emphasized the Tnaximum au^oriz^ penalty as an objective criterion of the
gravity of the offense. Craner. supra, 652 F.2d at 24. "In deciding whether an
offense is 'petty,' we have sought objective criteria reflecting the seriousness
with which society regards the offense... and we have found the most relevant
such criteria in the severity of the maximum authorized penalty." Baldwin v.
New York. * * *, 90 S.Ct. 1886,1887, * * * (1970) * » *. Thus, the Court has held
that offenses canying terms in excess of six months and fines of more than
$500.00 must be tried before a jiuy....

United States v. Craner. 652 F.2d 23 (1980) held that litigant facing six months in jail
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or a $500.00 fine, or both, plus payment of costs, was a "serious" one for which the Federal

Constitution guaranteed trial by jury.

Girard v. Ctoins. 575 F.2d 160 (1978) held that defendant's were xmlawfuUy denied

jury trial where penalties imposed ranged from fine of $10,000.00 and sentence of 40 days

to fine of $2,500.00 and no sentence.

Rife V. Godbehere. 814 F.2d 563 (1987) held that a $1,000.00 fine was a "serious"

offense entitled litigant to a jury trial.

„ 109 S.Ct. 1289 (1989) held:

[2,3] Although we did not hold in Baldwin, that an offense carrying a
maximum prison term of six months or less automatically qualifies as a
"petty" offense, and decline to do so today, we do find it appropriate to
presume for purposes of the Sixth Amendment that society views such an
offense as "petty". A defendant is entitled to a jury trial in such
circumstances only if he can demonstrate that any additional statutory
penalties, viewed in conjunction with the maximum authorized period of
incarceration, are so severe that they clearly reflect a legislative
determination that the offense in question is a "serious" one. This standard,
albeit somewhat imprecise, should ensure the availability of a jury trial in
the rare situation where the legislature packs an offense it deems "serious"
with onerous penalties that nontheless "do not puncture the 6-month
i n c a r c e r a t i o n l i n e . "

In ordinary criminal prosecutions, severity of penalty authorized not penalty

actually imposed is relevant criterion in determining whether a particular offense can be

classified as "petty" for purposes of determining right to a jury trial. Frank v. U.S.. 89

S.C t . 1503 .

508 F.2d 143 (1974):

[1] First: The rules as to whether an ordinary criminal offense is "petty," thus
not requiring a jury trial, or "serious." thus requiring a jury trial, also apply to
charges of criminal contempt. Codispoti v. Pennsylvania, supra, 418 S.S. at
513, 94 S.Ct. at 2692; Tavlor v. Haves, supra, 418 U.S. at 495, 94 S.Ct. at 2701.

[3] Third: "[Jjudgment about the seriousness of the crime is normally heavily
influenced by the penalty authorized by the legislature. "Codispoti v.
Pennsvlvania. supra,..., 94 S.Ct. at 2691. Indeed, if the penalty authorized by
the legislature exceeds six months, there is a right to a jury trial, even though
the judge could impose a sentence of six months or less. Baldwin v. New York.
1970,..., 90 S.Ct. 1886,..., and cases there cited.
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United States v. Rvlander. 714 F.2d 966,1005 (1983):

[19-22] There is a sixth amendment right to a trial by jiiry in serious, but not
petty, criminal contempt cases, y, HH^pjis,..., 88 S.Ct. 1477,1480,...,
(1968). Whether a criminal contempt is serious or petty is determined by the
severity of the penalty authorized. Frank v. United States...., 89 S.Ct. 1503,
1505,..., (1969). If the contempt is charged under a statute t̂ t authorizes amnYiimim penalty greater th^ $500.00 or six month's imprisonment, there is
a ri^t to a jury trial regardless of the penalty actually imposed. Munizv.
Hoffinan...., 95 S.Ct. 2178,2190-91,... (1975). ...

U.S.v.Pina, 844 F.2d 1,12-13 (1988):

It is apparent, therefore, that the Court has refused to make any exception to
the rule that the right to a juiy trial attaches when, in any single proceeding, a
defendant is subject to total imprisonment of more than six months.

... On each occasion, "the salient fact remains that the contempts arose from
a single trial, were charged by a single judge, and were tried in a single
proceeding **. Codist)oti. 418 U.S. at 517, 94 S.Ct. at 2693 (emphasis supplied).
The Supreme Coiut explicitly has refused to make any exception to the rule
that the rig^t to a jury trial attaches any time one is subject to imprisonment
in excess of six months in a single sentencing proceeding; we cannot create a
contrary rule of law.

Mr Collins currently faces six months in jail for contempt of a court order for

failure to pay support and imprisonment for failure to appear at trial on September 13,

1991. When Mr Collins appears in court for failure to appear at trial, Judge Austin has

the discretion to either try him then or to try the two contempts together. As docimiented

by his order, he has decided to try the two together as Mr Collins can post a bond in the

amount of $15,000.00 until the trial commences. Therefore, Mr Collins faces the potential

of more than six months on the two charges.

Family Court Act, Article 4, § 435 Procedure; adjournment; confidentialily of
requests

(a) Hearings are conducted by the court without a jury....

This violates the Sixth Amendment to the United States Constitution and applicable

United States Supreme Court and Federal Court of Appeals rulings.

Before the Family Court can deny a respondent a jury trial the court must first

determine what the potential maximum penalty is for the "crime" of contempt of court for

of failiure to pay support piu-suant to court order. Therefore, Family Comt must look to
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Family Court Act, Article 4, Section 454 which states:

§ 454. Powers of the coiirt on violation of a support order.

1. If a respondent is brought before the court for failure to obey any lawful
order of support and if, after hearing, the court is satisfied by competent proof
that respondent has failed to obey any such order, the court may use any or all
of the powers conferred upon it by this part. The court has the power to use any
or all enforcement powers in every proceeding brought for violation of a court
order under this part regardless of the relief requested in the petition.

2. Upon finding that a respondent has failed to comply with any lawful
order of support:

(a) the court shall enter a money judgment under section four
hundred sixty of this article; and

(b) the court may make an income deduction order for support
enforcement under section fifty-two hundred forty-two of the civil
practice law and rules;

(c) the court may require the respondent to post an undertaking
under section four hundred seventy-one of this article.

Family Court Act, Article 4, § 471. Undertaking for support
and cash deposits.

The court may in its discretion require either a written
undertaking with sufficient surety approved by the court or
may require that cash be posted to secure compliance by the
respondent with the order for support for such period. Such
undertakingshaUbefor a definite period, not to exceed three
years, and the required amount of the principal of such

^ under tak ing shal l not exceed the to ta l payments for suppor t
required for three years and shall be so stated in the onî  for
s u p p o r t . . .

(d) the court may make an order of sequestration under section foiu*
hundred fifly-seven of this article.

3. Upon a finding by the court that a respondent has willfully failed to
obey any lawful order to support, the court shall order the respondent to
pay counsel fees to the attorney representing petitioner pursuant to
section foiu* hundred thirty-eight of this act and may in addition to or in
Ueu of any or all of the powers conferred in subdivision two of this section
or any other section of law;

(a) commit the respondent to jail for a term not to exceed six months.
Such commitment may be served upon certain specified days as the
court may direct, and the court may, at any time within the term of
such sentence, revoke such suspension and commit the respondent for
the remainder of the original sentence, or suspend the remainder of
such sentence. For the purposes of this subdivision, failure to pay
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support, as ordered, shall constitute prima facia evidence of a willful
vidation. Such commitment does not prevent the court fix>m
subsequently committing the respondent for fEuliune thereafter to
comply with any such order.

(b) place respondent on probation under such conditions as the court
may determine and in accordance with the provisions of the criminal
procedure law; or

Family Court Act, Article 4, § 456 - Probation

(a) No person may be put on probation under this article
unless the court makes an order to that effect, either at the
time of the making of an order of support or under section
foiu- hundred fifty-four. The period of probation may continue
so long as an order of support, order of protection or order of
visitation applies to such person.

4. The court shall not deny any request for relief pursuant to this
section imless the facts and circumstances constituting the reasons
for i ts determinat ion are set for th in a wr i t ten memorandum of
dec i s ion .

Under Family Coiu*t Act Section 454 Mr Collins' potential maximimi penalty for

contempt of court for failure to pay support is:

1. under § 454(2-a) the court is required to issue a money judgement against Mr

Collins which would total $21,984.00 as of August 1992 as determined by the Saratoga

County Support Collection Unit.

2. imder § 454(2-b) having his income attached by the court.

3. under § 454(2-c) based upon FCA § 471, Mr Collins would have to post a cash

deposit in the amount of ($120.00/wk x 156 wks (3 years x 52 wk) = $18,720.00. Failing to

post a cash deposit or collateral in this amoimt could result in another six months in jail

for failure to comply with the coiu't order.

4. under § 454(3) Mr Collins would have to pay his ex-wife's attorney fees for this

proceeding. He would calculate that her attorney has already spent at least 30 hours on

this proceeding at a rate of $100.00 per hour for a total of $3,000.00 plus he wiU have over

20 more hours if he is allowed to present witnesses and prove that there was fi'aud in the

obtaining of the Family Court orders and the fact that the judges lacked subject matter

jurisdiction pursuant to the State Constitution. Therefore, his total bill for her attorney
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fees could very easily surpass $5,000.00. (Having to pay his ex-wife's attorney fees is part

of the punishment imder this statute and, as such, he could face further incarceration of

another six months in jail for failure to pay the attorney fees under the court order.) It

should be noted that when Judge Simone sentenced Mr Collins to jail in January 1988,

Mr Morsillo was claiming attorney fees in the amount of $12,000.00 as docimiented by his

"proposal" dated November 20,1987.

5. under § 454(3-a) incarceration for six months plus more jail time if he is unable

to pay his ex-wife's attorney fees and/or post an imdertaking or post cash to guarantee

compliance. Also, if he violated probation after serving six months he would be facing

more jail time. Therefore, the potential jail sentence is for more than six months. This is

especially true since Mr Collins is an indigent defendant and would not be able to pay his

ex-wife's attorney fees or come up with the cash or other collateral that could be imposed

upon him.

6. under § 454(3-b) probation after he gets out of jail after serving his six months.

Under FCA § 456 - Probation, Mr Collins can be put on probation until his yoimgest child

reaches 21 years of age, the age that he is reqidred to support him to under court order.

His son is now 12, which means Mr Collins can spend the next 9 years on probation.

Based upon the above, if Mr Collins is convicted of failure to pay support he faces six

months in jail with the possibility of more time based upon this conviction if he is was

imable to come up with the $43,000.00. The judge could order that he pay the money

within 30 days and failure to do so would result in more criminal charges against him

which would result in six more months of incarceration. Therefore, his potential

incarceration exceeds six months for this crime, plus probation pliis having to come up

with over $43,000.00 which is regarded as part of the pimishment and therefore, must be

part of the determination as to whether or not a litigant is entitled to a jury trial. The

severity of the entire potential penalty for failiu'e to pay support clearly reflects the

legislatures determination that failure to pay support is a "serious" offense and therefore.
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would warrant a jury trial under federal standards. Eii 9 0 3 F. 2 d 1 2 0 2 .

Mr Collins was also entitled to a jury trial at each of the previous trials where he

was charged with contempt of court for failure to pay support as the potential maximum

penalty that could have been imposed at those trials exceeded six months in jail or $500.00

fine or both.

United States Ex Rel. Griffen v. Martin. 409 F.2d 1300 at 1302 (2nd Cir. 1969) held:

[2] ... Griffen was sentenced to jail for contempt, not debt...

[3,4] Nor was Griffen's constitutional right to a jury trial violated. As stated in
the opinion of the district court, "[t]he Sixth Amendment's trial by jury
mandate has been made applicable to the states through the Fourteenth
Amendment, but its application is limited to those cases 'which — would come
within the Sixth Amendment's guarantee.' Duncan v. Liouisiana. * * *, 88
S.Ct. 1444, * * * (1968). In federal coiu^s, "any misdemeanor, the penalty for
which does not exceed imprisonment for a period of six months " is a "petty
offense". 18 U.S.C.. § 1. Cheff v. Schackenberg. * * *, 86 S.Ct. 1537, * * * (1966).
Under Section 454 (a) of the Family Court Act of New York, a respondent may
be sentenced for a "term not to exceed six months" for failure to obey an order
of the Family Court. Griffen does not, therefore, have a constitutionally
protected right to a jury trial.

Since this decision in 1969, Family Court Act § 454 has been modified several times

to increase the "severity" or "seriousness" of the penalty for contempt of court for failure

to pay support pursuant to coxirt order. L. 1971 Ch. 1097, eff. Sept. 1,1971; L. 1977, Ch.

516, eff. July 1,1977; L. 1978, Ch. 456, eff. July 1,1978; L. 1980, Ch. 241, eff. July 16,1980;

L. 1982, Ch. 654, eff. July 22,1982; L. 1983, Ch. 746, eff. Sept. 25,1983; L. 1986, Ch. 892,

eff. Aug. 2, 1986. Therefore, due to the changes in this section of the Family Court Act

since this federal court ruling, that decision is longer applicable and this court should

reconsider whether § 435 of the Family Coiui; Act now violates the Sixth Amendment to

the United States Constitution as the potential punishment under Family Court Act §

454 is in excess of six months incarceration or $500.00 fine or both and is therefore, no

longer a "petty" offense but a "serious" offense under federal standards.

U.S.v. Bencheck. 926 F.2d 1512 at 1518 (1991) held:

[2] ... For example, the state may not circumvent the right to a jury trial by
charging someone with a serious crime like murder, and then stipulate before
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trial that, if convicted, the accused will receive no more than six months. Such
a tactic, if tried by the state, would run up against the policy that no single
offense "can be deemed 'petty' for purposes of right to trial by jury where
imprisonment for more than six months is authorized" by the legislature.
Baldwin. 399 U.S. at 69,90 S.Ct. at 1888. Nor may the right to a jury trial be
denied when the state files charges for petty offenses that individually do not
carry a possibility of more than six months* incarceration, but carry "an
[actual] aggregate potential of greater than six months' imprisonment". Haar.
708 F.2d at 1553. Finally, the presumption annoimced in Blanton. allows an
accused to successfully claim the right to a jury trial in that "rare situation"
where the offense or offenses are serious because of "onerous penalties that
nontheless 'do not puncture the 6-month incarceration line'." ....

FA M I LY C O U R T A C T S E C T I O N S 4 4 9 A N D
4 5 1 V I O L AT E C O N S T I T U T I O N A L R I G H T T O

EQUAL PROTECTION OF THE LAW

Mr Collins is being denied equal protection of the laws under Article 4, Sections 449

and 451 of the Family Court Act and as such they violate the Fourteenth Amendment to

the U.S. Constitution. Judge James September 8,1989 Decision and Order deprived him

of over $14,000 because of these sections of the Family Court Act. This is the decision upon

which Mr Collins is currently being tried for contempt of coiu*t for failure to pay support

and this is the decision upon which Judge Plumadore is relying in order deprive Plaintiff

of her property and accusing her of a fraudulent conveyance because of Mr CoUins' "so-

called" arrears which are a direct result of sections 449 and 451.

§ 449. Effective date of order of support:

Any order of support made imder this article shall be effective as of the date
of tiie filing of the petition therefor, and any retroactive amount of support
due shall be paid in one sum or periodic sums, as the court shall direct, to
the petitioner, to the custodial parent or to third persons. Any amount of
temporary support which has been paid shall be taken into account in
calculating any amount of retroactive support due.

McKinney's laws of New York under § 449 states:

"Practice Commentary -. . . Prior to the enactment of this section, courts
had held that they had discretion in deciding whether to make an order of
support retroactive to the date of filing of the petition.
TWs section overrules such cases, and makes a retroactive order
mandatory. "
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Family Court Act, Article 4 § 451 Continuing jurisdiction states:

The court has continuing jurisdiction over any support proceeding brought
under this article \mtil its judgment is completely satisfied and may modify,
set aside or vacate any order issued in the course of the proceeding, provided,
however, that the modification, set aside or vacatur shall not reduce or annul
arrears child support accrued prior to making an application pursuant to
this section. The court shall not reduce or annul any other arrears unless the
defaulting party shows good cause for failure to make application for relief
from the judgment or order directing payment prior to the accrual of the
arrears, in which case the facts and circumstances constituting such good
cause shal l be set forth in a wri t ten memorandum of decision. A
modification may increase support payments nunc pro tunc as of the date of
initial application for support based on newly discovered evidence. Any
retroactive amount of support due shall be paid in one lump sum or periodic
sums, as the court directs, taking into account any amount of support which
has been paid. Upon an application to modify, set aside or vacate an order of
support, no hearing shall be required unless such application shall be
supported by affidavit and other evidentiary material sufficient to establish a
prima facia case for the relief requested.

McKinney's Laws of New York imder § 451 states:

Practice Commentary - If a prior order of support is vacated or reduced,
there is no right to restitution or recoupment. [Grossman v. Ostrow. 33
A.D.2d 1096, 308 N.Y.S.2d 280 (1st Dept., 1970). Nevertheless, the court may
grant the respondent a credit in the amount of pajnnents made under a
temporary or final order that is later retroactively reduced or vacated. [See,
e.g. Fitzgerald v. Fitzgerald. 50 A.D.2d 815, 376 N.Y.S.2d 192 (2nd Sept.,
1975).

This deprives the person paying support of equal protection of the law. Under these

sections if a person has under paid during the period of time between the filing of the

petition to the time of the court decision, he is required to make up the difference between

what has been paid and what should have been paid. On the other hand, if he has over

paid during this period of time he is not entitled to a credit or recoupment of what he has

over paid.

Whether or not a judge has ample discretion to modify retroactive awards for under

payments as well as over pa3nnents of support in the interest of justice, despite the

provisions of § 449, is not the question. The Question is - do §§ 449 and 451, as they are

written, treat each party equally as they relate to over payments and under payments.

The answer is no. Therefore, they are unconstitutional as they deny the person paying
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support of equal protection of the law under the Fourteenth Amendment.

For the record, § 449 has been held to be constitutional but only as it relates to being

retroactive. Section 449 has not been held to be constitutional as it relates to how over

payments and underpayments are handled. Sgfi, Matter of RosAflmi R v William R. 119

Misc.2d 874 (Queens County Family Court 1983) (discussing legislative intent behind §

449, and judicial discretion under the provision; rejecting due process and equal

protection challenge as it relates to being retroactive).

C O N S T I T U T I O N A L R I G H T T O A C O U R T
O F P R O P E R J U R I S D I C T I O N

Schorlev. Citv of Greenhills. 524 F.Supp. 821 (1981) held:

[4] ... It is asserted that any individual charged with a criminal offense has
the right to be fairly appraised of his constitutional protections and has a right
to have the matter heard in a court of proper jurisdiction. The only relief
available to such an individual arises under the Civil Rights Act.

The Family Court Judges, the Supreme Court Judges and Attorney General

Abrams were fully aware that the Family Court lacked subject matter jiuisdiction to

either enforce or modify Mr Collins' Supreme Court Divorce Decree as there was no

referral from the Supreme Court to the Family Court as required by the New York State

Constitution, State statute and supporting case law.

The Family Court has never acquired jurisdiction over the issues of support,

custody or visitation and as such all decisions and orders of the Family Court are null

and void and Judge Austin knows he lacks jurisdiction to determine any of the issues

before him as the proceeding was not referred to him by the Supreme Court.

N.Y.S. Constitution Article 6, Section 1 creates the Family Coiuii as part of the

Unified Court System of New York. Article 6, Section 13(a) establishes the Family Court

of the State of New York and Article 13(b), (c) and (d) states the jurisdiction.

N.Y.S. CONST., Article 6, Section 13 states:

§13. [Family court established; composition; election and appointment of judges;
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ju r i sd i c t i on ]

(b) The family court shall have jurisdiction over the following classes of
actions and proceedings which shall be originated in such family court in
the manner provided by law: (1) the protection, treatment correction and
commitment of those minors who are in need of the exercise of the
authority of the court because of circumstances of neglect, delinquency or
dependency, as the legislatiire my determine; (2) the custody of minors
EXukki' for custody incidental to actions and proceedings for the marital
separation, divorce, annulment of marriage and dissolution of marriage;
(3) the adoption of persons; (4) the support of dependants EXckfT for
support incidental to actions and proceedings in this state for marital
separation, divorce, annulment of marriage or dissolution of marriage; (5)
the establishment of paternity; (6) proceedings for conciliation of spouses;
(7) as may be provided by law: the guardianship of the person of minors
and, in conformity with the provisions of section seven of the article, crimes
and offenses by or against minors or between spouses or between parent
and child or between members of the same family or household. Nothing in
this section shall be construed to abridge the authority or jurisdiction of
courts to appoint guardians in cases originating in those courts.

(c) The family court shall also have jurisdiction to determine, with the
same powers possessed by the supreme court, the following matters when
referred to the fomily court from the supreme coiut: habeus corpus
proceedings for the determination of the custody of minors; and in actions
and proceedings for marital separation, divorce, annulment of marriage
and dissolution of marriage, applications to fix temporary or i>ermanent
support and custody applications to enforce judĵ ents and orders of
support and of custody, iq: applications to modify^ judgments or orders of
support and of custody which may be granted only upon the showing to the
family court that there has been a subsequent change of circumstances and
that modification is required.

(d) The provisions of this section shall in no way limit or impair the
jurisdiction of the supreme court as set forth in section seven of this article.

The State Constitution is specific in stating that Family Coxirt has no authority to

enforce or modify any judgment or court order concerning custody or support that has not

been referred to it by the Supreme Court. It must also be concluded that Family Court

cannot even enforce or modify its own judgments and orders as the State Constitution

refers to "court orders" and does not differentiate between Family Court orders and

Supreme Court orders.

Family Court Act §§ 115(b), 447(a), 461(a), 467(a), and 652(a) also specifically deprives

the Family Court of jurisdiction over the issues of support, custody and visitation when

there is no referral from the Supreme Court.
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Family Court Act § 447

(a) In the absence of an order of custody or of visitation entered by the supreme
court, the court may make an order of custody or of visitation requiring one
parent to permit the other to visit the children at stated periods without an
order of protection, even where the parents are divorced £uad the support order
is for a diild only.

Family Court Act § 652

(a) When referred from the supreme court to the family court, the family court
has jiuisdiction to determine, with the same powers possessed by the supreme
court, applications to fix temporary or permanent custody and applications to
modify judgments and orders of custody or visitation in actions and
proceedings for marital separation, divorce, annulment of marriage and^ssolution of marriage. Applications to modify judgments and orders or
custody which modification may be granted by the family court under this
section only upon a showing to the family court that there has been a
subsequent change of circumstances and that modification is required.

Family Court Act 461(a)

(a) A separation agreement, a decree of separation, and a final decree or
judgment terminating a marriage relationship does not eliminate or diminish
either parent's duty to support a child of the marriage under this section four
hundred thirteen of this article. In the absence of an order of the supreme court
or of another court of competent jurisdiction requiring support of the child, the
family court may entertain a petition and make an order for its support.

The following case law supports Plaintiffs position that the Family Court has never

acquired subject matter jurisdiction over the support, custody and visitation issues

between Mr Collins and Ms Carella as there has never been a referral of the issues of

custody, visitation and/or support from the Supreme Court to the Family Court.

Greene v. Greene. 32 A.D.2d 523, 299 N.Y.S.2d 85 (1st Dept, 1969) held:

... The parties were divorced by decree in the New York Supreme Court June
13,1967. That decree makes provisions for custody of the minor children and
for the father's (appellant herein) visitation rights.

[1] The Family Coinii has jurisdiction to determine custody of minors only
when suĉ  jurisdiction is referred to it by the Supreme Court. (New York State
Constitution, Article VI, § 13 subds. b(2) and c; Section 115, subd. (b) of the
Family Court Act.

[2] Concededly the Supreme Court did not refer the issue of visitation to the
Family Court. It is therefore clear that it did not have jurisdiction to changethe father's visitation rights. The proper and only forum to petition for suî  a
change^ if warranted, is the supreme coiut.
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Harrington v. Harrington. 60 A.D,2d 982,401 N.Y.S.2d 342 at 343 (1978):

Under section 447, subd. (a) of the Family Court Act, family court is granted
power to make an order of custody or visitation but only "[i]n the absence of an
order or custody or visitation entered by the supreme courts*. The restriction of
the power to instances where there is no order of the supreme court compels
the conclusion that where there is an order of supreme court, family court
may not modify it in the absence of express permission.

In as much as family coiirt lacked authority to entertain the proceeding to
modify the custody and visitation provisions of the divorce decree, the order is
reversed and the petition dismissed without prejudice to commencement of an
appropriate proceeding in the supreme court. The provisions for child support
and counsel fees may not stand because both are predicated on the court
having jmisdiction to modify the custody and visitation provisions of the
decree.

Fleischman V. Fleischman. Supreme Court 1977, 399 N.Y.S.2d 873 held:

,. . Judge Meyer correctly held that the Family Court did not have jurisdiction
to modify the divorce decree.

This court disagrees with a holding of Family Court Judge James B. Kane,
Erie County, made In Matter of Sturm v. Sturm. (71 Misc.2d 577, 578, 336
N.Y.S.2d 660) wherein he states that "since May 24,1972 subdivision (a) of
section 447 [Family Court Act] must be read in conjunction with subdivision (b)
of section 651 of the family Court Act * * * [so that] [t]oday this court may
enter ta in these mat ters w i thout a re fer ra l . "

Section 447(a) provides, "In the absence of an order of custody or of visitation
entered by the supreme court, the [family] court may make an order of
visitation * * Subdivision (b) thereof further buttresses the legislature
mandate limiting jurisdiction of the family court to only those cases where no
order or judgment of divorce had been entered by providing "Any order of the
family court under this section shall terminate when the supreme court
makes an order of custody or of visitation ..." To date, section 447 of the
Family Court Act has not been amended or modified by the legislature and
may not be amended or modified by judicial fiat.

Section 651 of the Family Court Act was enacted to confer additional
jurisdiction on the family court to hear and determine matters of custody and
visitation but only: "(a) When referred firom the supreme court or county court
to the family court..." or, "(b) When initiated in the family court * *
"Initiated", as used in the context of the statute, can only mean and refer to a
de novo proceeding that is commenced in the family court to consider for the
first time the custody and visitation rights of the parents. (See, this coiurt's
decision in Mandel v. MandeL N.Y.L.J., 7/2/74, p. 13, col. 6 [not reported], affd.
as mod. on other matters 47 A.D.2d 544, 365 N.Y.S.2d 786, wherein this coiut
enjoined the pursuance of a family court proceeding relating to custody and
visitation and stated, "No concern was given to section 447 of the Family Court
Act which deprives the Family Comt of jurisdiction when a judgment or
'order of custody or visitation [had been] entered by the Supreme Court. . ."')
(See, also. Matter of Donne v. Pace. 74 Misc.2d 127,344 N.Y.S.2d 398 [Family
Ct., Queens Co.].)
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Romav. Bertoni. 83 A.D.2d 736,442 N.Y.S.2d 202 (1981) held:

The order appealed from modified custody and visitation rights which had
been established by a prior decree of Supreme Court divorcing the parties. That
decree did not specifically refer applications relative to custody and visitation
rights to the Family Court (Family Court Act, § 467). * * * The required
specificity was clearly lacking. (Matter of Jessev v. Evans. 70 A.D.2d 673,416
N.Y.S.2d 361; Harrington v. Harrington, 60 A.D.2d 982, 983,401 N.Y.S.2d 342).
Accordingly, neither the modification nor the finding of contempt was
a u t h o r i z e d .

Jessev V. Evans. 70 A.D.2d 673,416 N.Y.S.2d 361 held:

[2] In the absence of an order of referral to the Family Court by the Supreme
Court of applications relative to custody, or visitation in a matrimonial action,
the Family Court does not have jurisdiction over custody or visitation
proceedings. (Family Court Act, §§ 115, 447, 651; Harrington v. Harrington. 60
A.D.2d 982,401 N.Y.S.2d 342; Matter of Bolatin v. Bolatin. 29 A.D.2d 534,285
N.Y.S.2d 625, affd. 22 N.Y.2d 794,292 N.Y.S.2d 897).

Bolatin v. Bolatin, 29 A.D.2d 534,285 N.Y.S. 625, affd. 22 N.Y.2d 794,292

N.Y.S.2d 897 (1968):

[1, 2] The judgment of the Supreme Court, County of Nassau, dated September
9, 1963, provides for visitation rights. The sine qua non of jurisdiction relating
to visitation in the Family Court is the absence of an order of the Supreme
Court. (Sec. 447, Family Court Act.) In this record there does not appear to
have been any referral of an application relative to custody or visitation to the
Family Coxirt pursuant to se. 467, Family Court Act. This proceeding, to the
extent it is concerned with visitation, is within the scope of the subject matter
of the judgment of l̂ ptember 9,1963, of the Supreme Court. It is not a new
proceeding, primarily concerned with protection.

Matter of Bolatin. is clearly holding that where there is an order of visitation or

of custody from the Supreme Court, Family Court cannot modify it without express

permission from the Supreme Court. As the issues of custody and/or visitation have

never been referred to the Family Court by the Supreme Court, Family Court cannot

acquire jurisdiction over matters of support as documented in Matter of Harrington.

s u p r a .

45 AD.2d 712, 355 N.Y.S.2d 355 (1974)

[1] Where as here, an action for divorce was commenced in the Supreme
Court, the jurisdiction of the Family Court cannot thereafter be invoked to
award support, unless the Supreme Coxirt either referred the matter of support
to the Family Court or petitioner is likely to become a public charge. (Family
CJourt Act, § 464; Matter of Costa v. Costa. 247 App. Div. 192,193,286 N.Y.S. 585,
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586; Messina V.Messina. 199 Misc. 695, 696,101 N.Y.S.2d 42,44).

[2] It is undisputed that the Supreme Co\irt did not transfer the issue of
support to the Family Court and the record fails to reveal facts sufficient to
in^cate that petitioner is likely to become a public charge. Accordingly, the
award of support is invalid, as the Family Ckmrt did not propeiiy acquire
jurisdiction. In any event, the parties were no longer husband and wife on and
after June 8,1973, when a judgment of divorce was entered in the Supreme
Ck>urt and even if the family Court had jurisdiction theretofore, such
jurisdiction would then have terminated.

It should be noted that Ms Carella has never claimed that she faced the possibility of

becoming a public charge. Even if she had, it wovdd be Plaintiffs position that the State

Constitution would still deprive the Family Court judges of jurisdiction as a referral

^ would still be required under Article 6, § 13(c).
That the Civil Practice Law & Rules § 2221 states:

§ 2221. Motion affecting prior order.
(a) A motion for leave to renew or to reargue a prior motion, for leave to appeal
firom, or to stay, vacate or to modify an order shall be made, on notice to the
judge who signed the order, unless he is for any reason unable to hear it,
except that:

1. if order was made upon default such motion may be made, on
notice, to any judge of the court; and

2. if the order was made without notice such motion may be made,
without notice, to the judge who signed it, or, on notice, to any other
judge of the court.

As Mr Collins had a Supreme Court divorce decree which addressed the issues of

support, custody and visitation, only the Supreme Coiu*t judge who signed it has the

authority to modify it or if that judge is no longer available it must be transferred to

another judge of the Supreme Court. Therefore, Family Court had no authority to modify

Mr Collins' support obligation or his custody and/or visitation rights imder the Supreme

Court decree.

CONSTITUTIONAL RIGHT TO ASSISTANCE OF COUNSEL

The United States Supreme Court has held that assistance of counsel is automatic

and that it must be made available at critical stages in the criminal prosecution whether
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or not the defendant has requested it.

875 F.2d 1441 at 1443 (1989):

[2-5] ... A criminal defendant thus has a choice to make, but the options are
not equally easy to elect. The right to assistance of counsel is automatic;
assimiing the right is not waived, assistance must be made available at
critical stages of a criminal prosecution, United States v. Wade...., 87 S.Ct.
1926,1930-32,... (1967), whether or not the defendant has requested it. Canolev
V. Cochran...., 82 S.Ct. 884, 888-89,... (1962). To exercise the right to self-
representation, on the other hand, a criminal defendant must negotiate a
number of procedural obstacles.

One of these obstacles is that the request to proceed without counsel be
imequivocal. . . .

United States v.Rvlander. 714 F.2d 996,1005 (1983):

[16, 17] Although a criminal defendant has a right to represent himself,. . .,
the decision to do so must be made Imowingly and intelligently. United States v.
Harris. 683 F.2d 322,324 (9th Cir, 1982). "Before waiving his right to counsel,
the de^dant must be aware of the nature of the charges and the possible
penalties, as well as the dangers and disadvantages of self-representation in a
complex area where experience and professional training sire most helpful."
Id The preferred procedure is for the district judge to ensure a waiver is made
knowingly and intelligently by discussing with the defendant, on the record,
the nature of the charges, the possible penalties, and the dangers of self-
representation. Id. It is an imusual case where, absent such a colloquy, a
knowing and intelligent waiver of counsel will be found. Id.

U.S. v. lorizzo. 786 F.2d 52,59 (2nd Cir. 1986) stated the procedures that the court

m\ist follow when a criminal defendant states that he desires to waive his right to

representation:

... In United States v. Curcio. 680 F.2d 881 (2nd Cir. 1982) ("Curcio I"), we
established procedures to be followed in situations in which a criminal
defendant states that he desires to waive his right to representation by an
attorney without a conflict of interest. * * "i" In that case we directed that the
trial court should: (i) advise the defendant of the dangers arising from the
particular conflict; (ii) determine through questions that are likely to be
answered in a narrat ive form whether the defendant understands those
risks and freely chooses to run them; and (iii) give the defendant time to
digest and contemplate the risks after encouraging him or her to seek advice
from independent coimsel. Id. at 888-90.

IVlr Collins has never requested to proceed without coimsel nor has he ever waived

his right to coimsel. He has never been informed at any of the hearings or trials,

considering his contempt for failure to pay support, of the possible penalties that could be
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imposed or of the dangers of self-representation. It should be noted that the summonses

that have been issued by the Family Court refer only to the six months imprisonment the

litigaant faces. The summonses do not state the potential maximum penalty that can be

imposed and/or the other actions that the judge can impose if the litigant is found guilty

of contempt.

i, 498 F.Supp. at 142 (E.D.N.Y. 1980)

[1-4] A criminal defendant has a constitutional right to be represented by
coimsel at every stage in the criminal proceeding when substantial rights of
the accused may be affected. Memna v. Rhav...., 88 S.Ct. 254,... (1967).

v. Maags, 687 F.Supp. at 524 (1988)

[3]... The appointment of counsel for an indigent defendant is required at
every stage of a criminal proceeding where substantial rights may be affected.
Mginpa Y» Rhav,... 88 S.Ct. 254 (1967)

U.S. v. Londono. 659 F.Supp. at 769 (E.D.N.Y. 1987)

[11,12].. . Along the same lines, an accused is entitled to coimsel at a stage in
the proceeding in which he is required to enter a plea.

The Sixth Amendment to the United States Constitution, U.S. Supreme Court

rulings and Family Court Act Section 433 require Mr Collins to be informed of his right to

counsel and to have counsel available to him.

When Judge Ferradino held a trial on October 28,1986 in which ]VIr Collins was

charged with contempt for failure to pay support, he was not informed of his right to

counsel nor did he waive his right or request to proceed without counsel.

When Mr Collins was tried before Judge James on April 7 and April 8,1987 for

contempt of court for failure to pay support he was not informed of his right to counsel

nor did he waive his right to counsel. Judge James sentenced Mr Collins to jail for 30

days on April 15,1987 based upon the April 7, and April 8, 1987 hearings. Judge James

also heard partial testimony concerning the violation of Mr Collins' visitation rights by

Ms Carella and changed Mr Collins' visitation rights without informing him of his right

to counsel under Family Coiut Act § 262(a)(v) as Mr Collins had filed a petition with the
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court charging that he was being denied his visitation rights which the court refused to

take any action on behalf of Mr Collins.

When Mr Collins was brought before Judge Austin on May 25,1990 to enter a plea

as to Ms Carella's charge that he had failed to pay support and again on July 30,1990,

when Judge Austin dismissed Mr Collins' petitions before the court concerning his

demand for a public trial and a jury trial, dismissal of support violation petition against

him, modification of support and custody as well as the violation of his visitation rights by

Ms Carella, he was not informed of his right to coimsel nor did he waive his right to

counsel or did he request to proceed without counsel.

As Judges James and Ferradino were named as respondents sind were represented

by Attorney General Abrams, it is Plaintiffs position that Judge Austin, Judge James,

Judge Ferradino and Attorney General Abrams conspired to deprive Mr Collins of his

right to counsel, right to a public trial and a jury trial and then when Mr Collins asked

for coimsel they conspired to appoint coimsel that they could control. (Attorney General

Abrams supervised and authorized Ms Clerkin's representation of Judge James and

Judge Ferradino during this proceeding and directed and authorized her to participate

in the denial of Mr Collins' constitutional rights by Judge Austin. Ms Clerkin is a low

level assistant attorney general whose actions are supervised by higher ups including

Attorney General Abrams.)

Ms Clerk in in her Affidavi t s ta tes:

17. In the complaint, plaintiff seeks to have Family Court Act § 433 declared
unconstitution^ or enjoin operation of § 433 with respect to a public trial.
18. It should be noted that Charles Collins has brought a motion, returnable
before Judge Austin on September 4 within the context of the violation
proceeding commenced by Arlene Carella, to have Family Court Act §§ 423,
433,435,439,449,451,461,467, and 652 declared unconstitutional. A copy of the
notice of motion is attached as Exhibit J. For sake of brevity, as the motion
papers are approximately one inch think, only the notice of motion is attached.

First, Plaintiffs complaint was filed before Mr Collins filed his motion with the

Family Court. Second, the Family Court is denying Mr Collins his right to counsel to
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argue his position as his counsel refuses to protect his rights. Third, the hearing, part of

a criminal proceeding, was held in secret. Fourth, Plaintiff has been adversely affected by

the Family Court decisions and orders which were based upon these statutes. Fifth,

Plaintiff is not a party to the Family Court proceeding.

Plaintiff has attached a copy of the argiunent, that Ms Clerkin is referring to,

concerning the constitutionality of the above statutes in Family Court to her affidavit.

The State has refused to address the issue of Mr Collins right to a public trial, jury

trial and the Family Court's jurisdiction. The State is arguing that because Mr Collins

filed a motion concerning the imconstitutionality of Family Court Act § 433, this Court

should not address the issue. That way, Judge Austin can just sit on the motion and the

Family Court can continue to deliberately and maliciously deprive Mr Collins of a public

trial, a jury trial and effective assistance of counsel.

Defendant was entitled to be represented by counsel at hearing on motion in which

he sought appointment of new coimsel because of alleged incompetency of his present

counsel. TT.S. v. Wadsworth. 830 F.2d 1500 (9th Cir. 1987).

Mr Catalffmo filed a motion dated August 8,1991 with the Family Court to be

relieved of his appointment to represent Mr Collins by Judge Austin claiming that Mr

Collins was not cooperating with him. On August 23, 1991, Judge Austin denied Mr

Catalfimo's motion on the grounds that "Mr Collins was pursuing a strategy to delay the

proceeding as long as possible" and that "Mr Collins had instructed Mr Catalfimo to

allege certain claims or defenses which are unwarranted".

Judge Austin and Mr Catalfimo consider, among Mr Collins' claims, his right to a

public trial and jury trial to be unwarranted.

Mr Collins was not represented by coimsel at this proceeding as required by law as

this proceeding could affect Mr Collins' constitutional right to effective assistance of

counsel and was at critical stage of the criminal proceeding. Mr Collins was not present

at this proceeding as it was held in secret and he feared that after Judge Austin either
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denied or granted Mr Catalfimo's motion he would be put on trial in a closed court

without the benefit of counsel in violation of his Sixth Amendment rights. Mr Collins

was not informed of his right to other counsel besides Mr Catalfimo for this hearing and

was not represented in order to properly defend himself against the false accusations

against him by Mr Catalfimo.

Mr Collins filed a Motion with the court dated August 13, 1992, returnable on

September 4,1992 with answering papers to be served at least 7 days prior to the hearing,

to have the court determine the constitutionality of Family Court Act Sections 423,433,

435,439,449,451,453,461,466,467, and 652. Several courts have already held that some of

these s ta tu tes are unconst i tu t iona l .

August 21, 1992 Judge Austin stated that he woiild permit, but would not require

oral arguments on September 4,1992 at 9:30 a.m.

The State Attorney General's Of&ce in letter by Ms Clerkin dated August 24,1992

declined to file any papers in this action and Mr Morsillo, representing Ms Carella, filed

an affidavit dated September 26, 1992 simply stating Mr Collins' arguments "had no legal

basis in law or fact".

Mr Catalfimo filed a cross-motion, dated September 2,1992 and to be heard on

September 4,1992, to be relieved as Mr Collins* attorney as he filed the Motion without his

knowledge or permission concerning his right to a public trial, jury trial, court of proper

jurisdiction, etc.

Mr Cata lfimo in h is affidavi t s tates:

7. That on August 10,1992,1 received a letter from Mr Collins in which he
"directed" me to file a motion in Family Court to declare Section 433 of the
Family Court Act \mconstitutional. Before I could respond to this letter, I was
served on August 20,1992 with the motion by Mr Collins which is now before
this Court, in which Mr Collins has asked the Coiirt to declare
unconstitutional not only Section 433 of the Family Court Act, but also Sections
423,435,439,449,451,453,461,466,467. and 652 as well.

8. That Mr Collins' current motion was prepared and filed without my
knowledge, consent or participation. As he has done in the past, Mr Collins
made the decision to file this motion without consulting with me, "and he has
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now committed himself to a procedural course of action in this proceeding
which I would have advised against had 1 been consulted*

9. That Mr Collins' insistence upon acting as his own attorney in this
proceeding has made it impossible for me to perform the duties of
representation normally associated with the role of an attorney representing a
client in litigation. Specifically, Mr Collins distrusts me and refuses either to
solicit my advice, or to follow my advice when it is offered; when he
communicates with me at all, it is only to "instruct" or "direct" me to take
some specific action on his behalf which is either beyond the scope of my
retainer as a court appointed attorney, or is clearly lacking in merit; and when
he acts on his own in fiHng motions or petitions with the court, he puts me in
the imtenable position of having either to oppose my cUent's own position or be
bound to a position which I believe to be lacking in merit and/or
coimterproductive to the accomplishment of my client's litigation objectives.

According to his affidavit, Mr Catalfimo, whose obligation is to protect Mr Collins*

constitutional rights, would advise Mr Collins to forfeit his constitutional ri^ts to a

public trial, a jury trial, a court of proper jimsdiction, and his objective of a fair and

impnrHai trial and Mr Catalfimo would not argue the constitutionality of these statutes

even thou£^ several courts have ruled diat someof these statutes are unconstitutionaL

This also supports Plaintiffs position that Mr Catalfimo has never had any intention of

protecting Mr Collins' constitutional rights and that he was only appointed to make it
look as if Mr Collins had assistance of counsel and to get Mr Collins into a closed

courtroom, where he could be tried and sentenced to jail in secret, in order for the judges
to continue to iise their positions for extortion of Plaintiffs property and the continuance

of their racketeering enterprise.

As documented, Mr Collins resides in Florida and the mail takes 2-3 days to reach

Florida from New York. He does not receive his mail until after 3 o'clock in the afternoon.

Mr Catalfimo's deliberately mailed his cross-motion just two days before it was to be

heard knowing that Mr Collins would not receive it until after the time it was to be heard

and would have no opportunity to respond. Also, Mr Collins was entitled to be

represented at this hearing, to have the hearing in public and to appear without the
threat of being sentenced to jail for contempt.

It is Plaintiffs position that Mr Catalfimo, Attorney General Abrams and Judge
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Austin conspired to have Mr Catalfimo file this cross-motion in order to deprive Mr

Collins of his further right to counsel. Judge Austin c£ui now rule that Mr Collins is

refusing to co-operate with his coimsel, filing motions on his own, and is therefore, no

longer entitled to assigned counsel as he would not co-operate with that counsel either.

It makes no difference whether or not Judge Austin allows Mr Catalfimo to

withdraw as Mr Collins' counsel or if he denies his motion. If Judge Austin allows Mr

Catalfimo to withdraw he certainly has no intention of appointing counsel who will

protect Mr Collins' constitutional rights. If he denies Mr Catalfimo's motion, Mr

Catalfimo will still have no intention of protecting Mr Collins' constitutional rights.

Either way, Mr Collins' constitutional rights to a public trial, a jury trial, and effective

assistance of counsel will not be protected.

Gates V. Zant. 863 F.2d 1492 held:

[3] Ineffective assistance of counsel claims falls into two categories. In the
first category are claims that the government violated the defendant's right to
effective assistance of coimsel by impermissibly interfering with counsel's
ability to make independent decisions about how to conduct the defense.
Stickland. 466 U.S. at 686,104 S.Ct. at 2063-64. In the second category are
claims that the defendant was deprived of his right to the effective assistance
of counsel because his counsel, whether retained or appointed, simply failed
to provide adequate legal assistance. Claims in the second category are called
"actual ineffectiveness claims." M. This is the only type of ineffectiveness
claim Gates properly raises before this court.

G O V E R N M E N T I N T E R F E R E N C E
C O N F L I C T O F I N T E R E S T

Mr Catalfimo states in his August 8, 1991 letter that he faced monetary sanctions

should he file a motion to dismiss the support violation petition against Mr Collins for

lack of jurisdiction on the part of the Family Coiu-t. Mr Catalfimo has also refused to file

a i)etition to have the court open to the public and would advise Mr Collins to waive his

right to a public trial as Mr Collins faces incarceration for contempt of a court order for

support. It should be noted that § 433 of the Family Court Act states the "court may be

closed in a proper case". Section 433 does not require that the court be closed to the public
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but gives the judge the option of supporting a litigant's Sixth Amendment right to a

public trial or to deny a litigant his right to a public trial. The decision of whether to

violatealitigantsri^t to a public trial is strictly the judges decision. The judges who

vi<^te a persons Constitutional ri^^t to a public trial must be held accountable as well as

the attorney who goes along with this malicious violation.

It is Plaintiffs position that Judge Austin, Judge James, Judge Ferradino and

Attorney General Abrams conspired to appoint an attorney that they could control and

had a conflict of interest and who had no intention of protecting Mr Collins' rights. Mr

Catalfimo's appointment required him to get Mr Collins into a closed court room where

he could be tried and sentenced to jail in secret in order to put Ms Carella in a superior

position in Supreme Court. The object of the Family Court proceeding was to force

Plaintiff to txmi over her real property now valued at over $100,000.00 to Ms Carella and to

force her to guarantee Mr Collins* support obligation as documented in Mr Morsillo's

letter of November 20,1987 in order to keep Mr Collins out of jail and to provide assistance

to Ms Carella in her $900,000.00 lawsuit against Plaintiff, her husband and Mr Collins

becavise of there actions in attempting to remove Ms Carella from Plaintiffs property and

becaxise of Plaintiffs and Mr Collins court actions in attempting to protect their

consti tut ional r ights.

TT.S, V. Jones. 900 F.2d 512 (2nd Cir. 1990):

[2] An actual conflict of interest exists when an attorney engages in wrongfiil
conduct related to the client's trial. United States v. Cancilla. 725 F.2d 867, 870
(2nd Cir. 1984); Solina v. United States. 709 F.2d 160,164 (2nd Cir. 1983)....

[3] When allegations are supported by some creditable evidence, disciplinary or
criminal charges become more than mere threats, and the attorney has "reason
to fear that vigorously advocacy on behalf of his client would expose him to
criminal sanctions or any other sanction." Waterhouse v. Rodriguez. 848 F.2d
375,383 (2nd Cir. 1988)....

Mr Catalfimo was fully aware that Judge Austin had deprived Mr Collins of his

right to coxmsel on May 25,1990 and on July 30,1990. Mr Catalfimo knew Mr Collins was

charged with a "criminal" offense and as such was entitled to a public trial. Denial of Mr
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Collins' right to a public trail is a wrongful act.

Mr Catalfimo and his law firm, which has several attorneys, practice law in both

Saratoga County and Warren County. That he and/or his law firm have had cases,

currently have csises and would expect to have cases in the future before the judges Mr

CoUins wanted to call as witnesses.

Decision whether to call witnesses on behalf of defendant, and which witnesses to

call, is tactical decision which will not constitute incompetence basis for claim of

ineffective assistance of coimsel. sian. (C.A.2 N.Y.) 1987, 824 F.2d 1294.

An attorney placing his own interests ahead of those of his client, to the client's

prejudice, cannot be tolerated. r. Smith. (C.A.2 N.Y.) 1979, 614 F.2d 325.

It was Mr Catalfimo's strategy and/or tactical decision to sacrifice Mr Collins in

order to protect the judges Mr Collins has accused of fraud, extortion and of depriving

him and Plaintiff of their constitutional rights. By taking this position, the judges would

be indebted to Mr Catalfimo and therefore, would be more willing to rule favorably on his

and/or his firms other cases before them, that is, if there wasn't already an agreement

between Mr Catalfimo and the judges prior to his appointment and his actions clearly

indicate there was an agreement as Judge Austin had no intention of appointing counsel

that would protect Mr Collins ri^ts.

I N E F F E C T I V E N E S S O F C O U N S E L

Fowler v. Parratt. 682 F.2d 786, 748:

[1] McQueen y. Swenson. 498 F.2d 207 (8th Cir. 1974), set out the basic two-part
standard for judging claims of ineffective assistance of counsel. First, there
must have been a failure on the part of defense counsel to perform some
essential duty owed to the client; second, that failiu-e must have resulted in
prejudice to the defense. Id at 218. It is not, however, necessary to prove that
the defendant would have been acquitted in the absence of the ineffective
counsel. . . .

Defendant's claim of ineffective assistance of counsel was tested by whether he

received skill, judgment and diligence of reasonably competent defense attorney. U.S. v.
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Baca, 687 F.2d 1356.

U.S. V. Collins. 595 F.Supp. 1068 (1984)

[1, 2] ... The Supreme Court recently considered claims of "actual
ineffectiveness of counsel, and articulated a two-part test for determining
when coimsel's assistance is so defective as to deprive the defendant of the
effective assistance of counsel.

First, the defendant must show that coimsel's performance was
deficient. This requires showing that counsel made errors so serious
that counsel was not functioning as the "coimsel" guaranteed the
defendant by the Sixth Amendment. Second, the defendant must show
that the deficient performance prejudiced the defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable...

Strickland v. Washington. — U.S. —, 104 S.Ct. 2052, 2064, * * * The guiding
principal in analyzing claims of actual ineffectiveness of counsel is
"whether counsel's conduct so imdermined the proper fimctioning of the
adversarial process that the trial cannot be relied on as having produced a
just result." . . .

An attorney who would recommend that his client forfeit his constitutional rights to

a public trial, a jury trial, a court of proper jurisdiction and refuses to call witnesses for

his client's defense because counsel has a conflict of interest in calling those witnesses is

not functioning as a defense counsel as guaranteed by the U.S. Constitution and these

actions would prejudice Mr Collins defense.

Mr Catalfimo basis the jurisdiction of the Family Court to modify and enforce Mr

Collins' New York State Supreme Court divorce decree on Matter of Seitz and Hendricks

1,21 N.Y.2d 181 (1967) the New York State Court of

Appeals held:

1. The Legislature had the authority under article VI (§ 7, subd. c) of the State
Constitution to confer upon the Family Court the powers contained in subdivision
(c) of section 466 of the Family Court Act to entertain a request to enforce or
modify the provisions of a foreign matrimonial decree.

2. Section 7 of article VI of the Constitution reads as follows: "a. The supreme
court shall have general original jurisdiction in law and equity * * * c. If the
legislature shall create new classes of actions and proceedings, the supreme
court shall have jurisdiction over such classes of actions and proceedings, but
the legislature may provide that another coiirt or other courts shall have
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jurisdiction and that actions and proceedings of such classes may be
originated in any such other court or courts." The right to commence a
proceeding to enforce or modify the provisions of a foreign divorce decree in the
courts of this State constitutes a new class of action or proceeding. The "new
classes of actions and proceedings" are those which the Supreme Coiul would
be without jiuisdiction to entertain - actions and proceedings which were
unknown at common law. Prior to the enactment of section 466, the courts of
this State were without jurisdiction to entertain a request to enforce or modify
provisions of a foreign matrimonial decree imless the decree was entered on
grounds which were recognized in this State. Subdivision (c) of section 466 of
the Family Court Act empowered the Family Court to entertain applications to
enforce or modify the alimony and support provisions of foreign decrees
irrespective of the grounds upon which the decrees were granted. Since the
right to commence such proceeding was not recognized at common law and
could not, therefore, have been exercised prior to the amendment of section 466,
it should be viewed as a new class of proceeding.

Hendricks V. Hendricks. 89 Misc.2d 1052, 393 N.Y.S.2d 523 (1977) (Fam. Ct.)

[5] Despite the constraints placed on the Family Court by virtue of its own
limited jurisdiction, the Family Court in certain matters, has concurrent
jurisdiction wî  the Supreme Court upon referral (N.Y. Const, art. VI, § 13).
This concurrent jurisdiction includes the enforcement of Supreme Court
orders in matrimonial actions, and arising in only two ways. The first, is by
express referral, pursuant to subdivision (a) of section 466 of the Family Court
Act. This requires the Family Court to enforce an order or decree granting
support in a matrimonial action, where the Supreme Court expressly refers
these matters to the Family Court in the decree itself. The second way the
Family Court obtains concurrent jurisdiction with the Supreme Court is by the
latter's silence or inaction. This amounts to a referral by deliberate abstention.
Family Court Act 466, subd. (c). This leaves to the Fgunily Court the choice of
whether to entertain an application to enforce such an order or decree. . ..

Matter of Hendricks, is relying upon FCA § 466(c) for jurisdiction. The New York

State Court of Appeals in 1967, ten years before this decision, ruled in Matter of Seitz.

supra, that Section 466(c) was applicable only to foreign divorce decrees. Therefore, this

case supports Mr Collins' position that Family Court lacks jurisdiction pursuant to

N.Y.S. Const, art. VI, § 13 and Family Court Act § 466(a) as there was no referral from

the Supreme Coiul.

Several coiurts have held that §§ 461 and 466 are imconstitutional as they relate to

New York State Divorce decrees. iitz. did not address the constitutionality of §

466(c) as it relates to New York State divorce decrees.

L, 278 N.Y.S.2d 669 at 672 held that Family Court Act Sections 461 and

466 were inconsistent with the state constitution £ind therefore unconstitutional:
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. . . The legislature, recognizing the problem, sought to aid children by
enacting sections 461 and former wives by the amendment to sec. 466 of the
Family Court Act; the object being to consolidate family problems of support in
one coxirt so that a former wife or former wife on behafif of a child could petition
to enforce the provisions of a New York order or decree when the supreme
court had not retained exclusive jurisdiction and in the case of a foreign decree
to enforce or modify it upon the ground of changed conditions. However
laudable the purpose of t^ legislation may be, the provisions of the Family
Court Act must be within the fi:Bme work of the constitution. In People v. Allen.
301 N.Y. 287,290,93 N.E.2d 850, 852, the court said:

"It is axiomatic that the Legislature in performing its lawful
law-making function may not enlarge upon or abridge the
C o n s t i t u t i o n . "

The jurisdiction of the Family Court is set forth in Art. 6 section 13 of the
constitution. It provides:. . .

[2, 3] Since the family court is of limited jurisdiction its powers must be set
forth in the constitution and its jurisdiction is thus limited. * * * The
constitution indicates that the intention was that the Family Court could only
act under subdivision (c) upon matters referred fix>m the supreme court ...

281 N.Y.S.2d 165,171 agreed with

Family Coiui; lacked jiuisdiction to enforce New York State decrees without a referral

from the Supreme Court but disagreed with Bums as to foreign decrees:

. . . The legislature, recognizing the problem, sought to aid children by
enacting section 461 and former wives by the amendment to sec. 466 of the
Family Court Act; the object being to consolidate family problems of support in
one court so that a former wife or former wife on behalf of a child could petition
to enforce the provisions of a New York order or decree when the supreme
court had not retained exclusive jurisdiction and in the case of a foreign decree
to enforce or modify it upon the ground of changed conditions'' (italics added)

Up to this point, the rational in Bums is completely valid....

ffanpLbUgtony^Palmgr, 283 N.Y.S.2d 404 (1967) held:

[2-4] The limitation imposed by the Constitution is related to support incidental
to New York matrimonii actions. Any act of the Legislature which would
impinge upon this constitutional directive, without providing for a referral
fix>m the Supreme Court, would be clearly inconsistent with the Constitution*
Within the framework of the Constitution, however, there is no limitation on
the number of classes of actions and proceedings that might be mandated to
provide support of dependants. Not only did the Legislature provide for direct
support proceedings, but also made provision for a class of proceeding relatedto the en̂ roement and modification of foreign divorce decrees. The action by
the Legislature in providing the additional mode of child support proceeding
under section 461 and 466 of the Family Court Act did not li^t or impair the
jurisdiction of the Supreme Court, ....
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On July 20,1991, Mr Collins requested that Mr Catalfiino file a motion to

dismiss the violation of support petition against him. Mr Catalfimo responded on

July 24,1991 stating:

I acknowledge receipt of yoxir letter of July 20,1991 relative to your Family
Court matter. After careful review of your most recent letter to Judge Austin, I
respectfully disagree with your assertion that Family Court is without
jurisdiction to hear the child support violation petition currently pending
against you.

The basis of your petition seems to be that Judge Ferradino was without
jurisdiction in 1985 to accept and act upon a cbdld support violation petition
filed against you by yom* ex-wife, because the order sought to be enforced was a
Supreme Court judgment; and that, therefore, all proceedings and orders
which have followed since then are void for lack of jurisdiction. However,
Section 461(b) of the Family Court Act confers express authority upon the
Family Court to entertain applications to enforce or modify the child support
provisions of a Supreme Court judgment unless that judgment provides that
the Supreme Court has retained exclusive jurisdiction to do so. And a parallel
provision of the Family Coiut Act Section 652(b) authorizes the Family Court to
hear and determine applications to enforce or modify the custody and visitation
provisions of a Supreme Court judgment imless the judgment provides that
the Supreme Court has retained exclusive jurisdiction to do so.

Your divorce judgment does not reserve exclusive jurisdiction to the Supreme
Court with respect to the enforcement or modification of child support, custody
or visitation. Therefore, Family Court was, in my opinion, authorized to
receive and determine petitions for modification and/or enforcement of child
support with respect to your judgment of divorce, and continues to be so
author ized to date.

Mr Catalfimo is clearly arguing that the Supreme Court must retain jurisdiction to

prevent the Family Court from acquiring jurisdiction which contradicts the State

Constitution Article 6, § 13 (c) which specifically states that the Supreme Court must

refer the issues of enforcement and/or modification to the Family Court in order for the

Family Court to acqiiire jurisdiction.

Mr Catalfimo in his letter of July 30, 1991 to Mr Collins states:

I write in reply to your letter of July 26,1991.

Your reliance upon cases of Harrin^on v. Harrington. 60 A.D.2d 982 (4th
Department 1978), Donne v. Pace. 344 N.Y.S.2d 398 (1973), and Bolatin v.
Bolatin. 292 N.Y.S.2d 897, is clearly misplaced. Each of these cases was decided
prior to the enactment on March 30,1981 of Subsections (b) and (c) of Section
652 of the Family Court Act (copy enclosed), which expressly authorizes the
Family Court to entertain applications to enforce or modify the custody and
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visitation provisions of a Supreme Court judgment unless the judgment
reserves to Supreme Court the exclusive jurisdiction to do so. Thus, the cases
are now no longer good law and will not support your lack of jurisdiction
argument .

Matter of Harrington and Bolatin v. Bolatin relied upon FCA § 447 which was not

repealed and is still valid and conforms to the jurisdiction given to the Family Court by

the State Constitution. Mr Catalfimo also ignores § 652(a) which specifically states that

the Supreme Court must refer the issue of custody or visitation to the Family Court in

order for the Family Court to acquire jurisdiction and it conforms to the jurisdiction of

the Family Court as defined by the State Constitution Article 6, § 13 (c) and was the basis

nf nnrrnft v. Pace. Mr Catalfimo has refused to state why he chose § 652(b) over § 652(a).

The reason is simple — § 652(a) conforms to the jurisdiction of the Family Court as

defined by the State Constitution and § 652(b) does not. As FCA §§ 461 and 466 have been

held to be unconstitutional as they relate to support provisions of a New York State

divorce decrees, parallel FCA §§ 467(b) and 652(b) would also be unconstitutional as they

relate to custody and visitation provisions of a New York State divorce decree.

Handa v. Handa. 103 A.D.2d 794 (1984) holds family court is a constitutional court.

The theory of the judiciary article of the constitution is to simplify the judicial system by

reducing the number of high courts and to embed those retained so throughly in the

fundamental law that they cannot be changed or abolished without amending the state

c o n s t i t u t i o n . 204 NY 478 (1912), 152 NY 72 (1897).

Mr Catalfimo is fully aware that the State Legislature has no authority to vest

jurisdiction in the Family Coiut that the State Constitution specifically states that the

Family Court cannot hear.

Mr Collins, on August 6,1991, sent a letter to Mr Catalfimo stating:

Would you please file a motion to dismiss the Family Court proceeding based
upon the fact that the New York State Constitution, Article 6, § 13(c)
specifically deprives Judge Austin of jurisdiction as the matter was not
referred to him by the Supreme Court.

Mr Catalfimo in his August 8, 1991 letter to Mr Collins concerning the jurisdiction
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of the Family Court states:

In reply to your letter of August 6,1991, please note the following:

1. FCA 466(c) authorizes the Family Court to enforce or modify Supreme Court
judgments awarding child support unless the Supreme Court has reserved the
exclusive jurisdiction to do so.

2. New York's highest covirt, the Court of Appeals, has held that FCA 466(c) is a
constitutionally authorized exercise of the legislature's authority. Matter of Seitz
Drogheo. 21 N.Y.2d 181 (1967). Specifically, Matter of Seitz. holds FCA 466(c) is
authorized by Article VI, Section 7, subdivision (c) of the New York State
C o n s t i t u t i o n .

3. Since family Court was authorized by FCA 466(c) to accept and determine the
support violation proceeding filed by your ex-wife on April 17,1985 and FCA 466(c)
has been found to be constitutional by the Court of Appeals, it remains my opinion
that Family Court possessed subject matter jurisdiction to make the order which
you are now charged with violating.

4. Article VI, Section 13 of the Constitution is a source of legislative authority
regarding the jurisdiction of the Family Court which is separate and apart firom
Article VI, Section 7, subdivision (c). As you correctly note, the Family Court's
jurisdiction under Article VI, Section 13, subdivision (c) to enforce the support
provisions of a Supreme Court judgment is limited to those instances where a
referral from the Supreme Court to the Family Court has occurred. Numerous
courts have construed this requirement of a referral to mean that Family Court will
acquire jurisdiction unless the Supreme Court judgment expressly states to the
contrary. See, e.g.. Matter of Hendiicks v. Hendricks, 89 Misc.2d 1052, 1055 (Family
Court, Onondaga Coimty, 1977). Stated another way, a Supreme Court judgment
which is silent on the issue of enforcement or modification of its support provisions
effects by that silence a referral of those issues to the Family Court.

Mr Catalfimo was fully aware that Mr Collins had a New York State Divorce Decree

and that the New York State Court of Appeals ruling Matter of Seitz. held that FCA §

466(c) was only applicable to foreign divorce decrees as documented above. It is Plaintiffs

position that Judge Austin and Attorney (Jeneral Abrams used their influence to
intimidate Mr Catalfimo into deliberately and maliciously taking out of context the Court

of Appeals ruUng in Matter of Seitz. in order to cover up the illegal actions taken against

Mr Collins by Judges James, Ferradino, Simone, Austin and Hearing Examiner

Warner. Mr Catalfimo's holding that silence as to the enforcement or modification effects

a referral to the Supreme Court contradicts the numerous rulings of the Appellate

Division and the Court of Appeals ruling in Bolatin v. Bolatin as previously dociunented.
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Silence as to a referral simply means that the Supreme Coiirt has not referred the issues

to the Family Court. A litigant has the right to see the referral as the referral could be

defective in some way. It is interesting that Mr Catalfimo relies on a Family Court ruling

instead of the numerous Appellate Court rulings which state the complete opposite. Also,

Bums V. Bums, supra, has clearly held that FCA §§ 461 and 466 are unconstitutional as

they relate to New York State Supreme Court decrees. As documented by Mr Catalfimo's

letters he is refusing to make the adversarial process work in this case.

Gates v.Zant. 863 F.2d 1492 (1989):

[4] In Strickland, the Supreme Court established a two-pronged test for
evaluating "actual ineffectiveness" claims. Under the first prong, a reviewing
court must determine whether oounsers perfoimanoe was so deficient that
was not fimctioning as the "coimsel" guaranteed by the Sixth Amendment.
Under the Second prong, the court must determine whether coimsel's
performance, if deficient, prejudiced the defense. Strickland. 466 U.S. at 687,
104 S.Ct. at 2064. The defendant must prevail on both the performance and
prejudice prongs to sustain an actual ineffectiveness claim.

[5] Under the performance prong of Strickland, a convicted defendant must
identify the specific acts or omissions he alleges were not the result of
reasonable professional judgment on the part of his counsel. The court then
must decide whether, in light of all circumstances facing trial counsel, his
conduct fell within the wide range of professionally competent assistance
expected of an attorney. Strickland teaches that courts must judge the
reasonableness of the challenged conduct on the facts of the particular case,
viewed as of the time of the conduct. Court's must always 'Iceep in mind that
counsel's fimction, as elaborated in professional norms, is to make the
adversarial testing process work in the particular case." Id* at 690,104 S.Ct. at
2066. Coimsel "is strongly presimied to have rendered adequate assistance and
made all significant decisions in the exercise of reasonable professional
judgment." Id.

Mr Catalfimo certainly was not acting as Mr Collins' counsel. It is clearly

documented that he has deliberately and maliciously taken out of context and lied about

case law to Mr Collins on three occasions in order to get out of filing a motion to dismiss.

Mr Catalfimo is allowing Mr Collins to be tried in secret and without a jury trial for

contempt of coiuii for violating a coiu-t order that the Family Coiut judge had no authority

to issue and the judge whom Mr Collins is appearing lacks jurisdiction as there was no

referral fi-om the Supreme Court as required by the State Constitution, state statute and
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supporting case law. How can a litigant trust an attorney who he discovers is lying to

him about the law and is refusing to protect his basic constitutional rights? Certainly, Mr

Catalfimo is not participating in an adversarial process, but instead is going along with

whatever Judges Austin, James, Ferradino and/or Attorney General Abrams tells him to

do.

To show that he was denied a fair trial because of incompetent defense counsel, the

defendant must establish that his representation was so ineffective as to constitute a

mockery of justice, shocking to the conscience. Conev v. Wvrick. 532 F.2d 94 (1976)

It must be concluded that an attorney who would allow his cHent to be tried by a

judge who knows he lacks subject matter jurisdiction, denied his right to a public trial as

the proceeding is to be held in a secret where his client is not even allowed to have his

family and friends present during the criminal proceeding and is being denied his right

to a juiy trial as he faces more than six months incarceration or $500.00 fine or both

would be considered incompetent and his actions a mockery of justice.

In summary, Mr Catalfimo and Judges Austin, James, Ferradino and Attorney

General Abrams have conspired to:

1. Hold Mr Collins accountable for violating a court order that the judge who issued

the order knew he lacked subject matter jurisdiction to issue said order.

2. Deny Mr Collins a public trial as guaranteed by the Sixth Amendment to the

United States Constitution as he was being tried for a "criminal offense".

3. Deny Mr Collins a jxiry trial as guaranteed by the Sixth Amendment to the

United States Constitution as he faces more than a six month jail sentence, or $500.00 fine

or both.

4. A court of proper jurisdiction as the New York State Constitution, state statute

and case law all specifically deprive the Family Court of jurisdiction.

5. To deprive Mr Collins of his right to effective assistance of counsel.

6. To cover up the violation of Mr Collins' constitutional rights by the New York
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State judiciary.

7. To lie to Mr Collins as to the jurisdiction of the Family Court. Mr Catalfimo lied

as to what the Court of Appeals ruled in Matter of Seitz. As Mr Catalfimo had to lie as to

the basis of his "opinion" that Family Court has jurisdiction supports Mr Collins'

position that Family Court lacks jurisdiction or that Mr Catalfimo is completely

incompetent as he cannot even state what the jurisdiction of the Family Court is and

supply valid documentation to that effect.

8. To deny Mr Collins his right to base his defense on CPLR Section 5015

CPLR - R. 5015. Relief from judgment or order

(a) On motion. The court which rendered a judgment or order may relieve
a party from it upon such terms as may be just, on motion of any interested
person with such notice as the court may direct, upon the ground of:

3. fraud, misrepresentation, or other official misconduct of an
adverse party; or

4. lack of jurisdiction to render the judgment or order;

9. To deny Mr Collins of any contact with his children. The Court and Mr

Catalfimo were fully aware that Mr Collins had been and was continuing to be denied his

visitation rights with his children. Yet, Mr Catalfimo has refused to take any action on

behalf of Mr Collins to see his children.

10. To deny Mr Collins his right to call witnesses for his defense in order to prove

that the Family Court orders upon which this criminal proceeding is based were gotten

through fraud and misrepresentation and that the Family Court judges lacked subject

jurisdiction to render those decisions and orders. Failure to call witnesses, in of itself, is

not grounds upon which to claim incompetence of an attorney but when taken with Mr

Catalfimo's other actions in this proceeding, this issue becomes relevant.
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R I G H T A G A I N S T S E L F - I N C R I M I N A T I O N

The Fifth Amendment provides in part:

nor shall any person be subject to the ssime offense to be twice put in jeopardy of
life or limb; nor shall be compelled in any criminal trial to be a witness against
himself; nor be deprived of life, liberty or property, without due process of law;

In Re Dalev. 549 F.2d 469 (1977) the court held:

[1, 2]... The statute, deliberately phrased in language of the Fifth
Amendment, immunizes the witness against use of his compelled testimony
"in any criminal case," rather than against all potential opprobrium, penalties
or disabilities which occur as a consequences of the compelled disclosures,
(citations omitted) Thus, the salient constitutional language inquiry involved
here is whether a state bar disciplinary proceeding is a "criminal case" within
the purview of the Fifth Amendment.

[3] Denomination of a particular proceeding as either "civil" or "criminal" is
not a talismanic exercise, but rather attaches "labels of convenience," In re
G^ult. 387 U.S. 1, 50, 87 S.Ct. 1428, and tends to inhibit factual inquiry into the
nature of the proceeing itself. The Supreme Court has determined that the
"sole concern [of the self-incrimination clause] is, as its name indicates, with
the danger to a witness forced to give testimony my leading to the infliction of
'penalties affixed to criminal acts . . (citations omitted) In other words, the
privilege against self-incrimination functions as a safeguard against
rendering an individual criminally liable or subjecting him to prosecution for
commission of a crime through the use of testimony coerced from him.
Therefore, a "criminal case," for purposes of the invocation of the Fifth
Amendment privilege, is one which may result in sanctions being imposed
upon a person as a result of his conduct being adjudicated violative of the
c r i m i n a l l a w .

[4] Thus, a clear distinction exists between proceedings whose essence is
penal, intended to redress criminal wrongs by imposing sentences of
imprisonment, other t3rpes of detention or commitment, or fines and
proceedings whose purpose is remedial, intended to protect the integrity of the
courts and to safeguard the interests of the public by assuring the continued
fitness of attorneys licensed by the jurisdiction to practice law. The former tjrpe
of proceeding is, in actuality, "criminal" in nature and therefore within the
ambit of the Fifth Amendment safeguards against self-incrimination; the
latter is not.

Mr Collins was ordered by Judge James during the April 7, 1987 and April 8, 1987

trial to answer questions that incriminated him and which were later used as part of his

April 15, 1987 Decision and Order. Mr Collins was not allowed to provide documentation

or to explain the reasons behind his actions for his defense. Mr Collins has also been

forced to testify in all of the contempt of court for violation of support proceedings and has
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never been informed of his Fifth amendment right to refuse to answer the questions put to

him during the criminal trials.

C O N S T I T U T I O N A L R I G H T T O D U E P R O C E S S

A "fair trial in a fair tribunal is a basic requirement of due process, In re

75 S.a. 623,625 (1955).

All of the support orders and the court order giving Ms Carella exclusive possession

of Plaintiffs property were a direct result of the order to show causes and/or the

summonses that were issued for contempt of a coiirt order against Mr Collins. The

determinations in all the Family Court decisions and orders were based upon the

contempt proceedings. As Mr Collins* basic constitutional rights were violated during all

of these proceedings, all of the Family Court decisions and orders should be declared null

and void.

As documented by Judge McCurn's decision and Order dated November 29, 1991,

(State Exhibit G) states that plaintiff was adversely affected by these Family Court

rulings. These rulings attempted to place a personal obligation upon Plaintiff to support

Ms Carella and deprived her of her property while the court lacked personal jurisdiction

over her. These rulings have forced Plaintiff to provide housing to Ms Carella for the past

five years at a personal cost of approximately $1,000.00 per month.

Ms Carella and her attorney, Mr Morsillo, file support violation petitions against

Mr Collins. The Family Court then issues either a summons or an order to show cause to

get Mr Collins before the court. Mr Collins is then tried for contempt of court in secret

trials and the court gives Ms Carella possession of Plaintiffs property during these

criminal proceedings in which she is not a party. The judges then up Mr Collins support,

based upon these secret trials, and use Plaintiffs assets in determining his new support

obligation. As Plaintiff was not a party to these criminal proceedings, the Family Court

has no authority to hold her responsible for her son's actions by depriving her of her
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property and forcing her to support Ms Carella.

When Plaintiff went into the State Supreme Court to get her property back, the

Supreme Court judges refused to give her back her property because of Mr Collins' "so

called" arrearages which were determined in secret trials. Therefore, the Supreme

Court is holding Plaintiff liable for Mr Collins' support arrearages without a hearing or

trial and the Supreme Court is refusing to take any action until Mr Collins can be

sentenced to jail for criminal contempt of a court order for violating the court order for

support in violation of his rights to a public trial, jury trial, coiurt of proper jurisdiction

and without the assistance of counsel. The Family Court convicts Mr Collins of the crime

of contempt and the Supreme Court conspires with the Family Court to deprive Plaintiff

of her property as a punishment for her son's actions. Therefore, Plaintiff is being

penalized for her son's actions without a hearing or trial.

Plaintiff has been accused along with Mr Collins of a fraudulent conveyance based

upon Mr Collins "so-called" arrears as determined by the Family Coiui;. Plaintiff has

been denied possession of her property since December 11,1989 and continues to be denied

possession of her property because of this allegation. The court has refused to hold a

hearing or trial in order for Plaintiff to prove her innocence. The judge is depriving her of

her property without due process.

The United States Supreme C (1948) 68 S.a. 499 at 510 stated:

[16] It is "the law of the land" that no man's life, liberiy or property be forfeited
as a punishment until there has been a charge fairly made and feuiiy tried in
a public tribunaL See Chambers v. Florida. 309 U.S. 227,236,237,60 S.Ct. 472,
477,84 L.Ed. 716. The petitioner was convicted without that kind of trial.

Dvkeav.Hoseman. 743 F.2d 1488,1497 (1984):

[13] . . . Although the modem conception of personal jurisdiction generally
refers to due process, ggfi, International Shoe Co. v. Washington, 66 S.Ct.
154 (1945), the foundation of personal jurisdiction has always been the co\ui;'s
power to act. McDonald v. McBee. 37 S.Ct. 343 (1917); Pennover v. Neff. 95 U.S.
714 (1898). When the court acts without personal jurisdiction, its authority is as
much a usiuped authority as when the court acts without subject matter
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ju r i sd i c t i on .

Plaintiff was not a party to the contempt of court proceeding in which Judge James

gave Ms Carella exclusive possession of Plaintiffs property. As such he lacked personal

matter jurisdiction over her. Judge James knew that this was not marital property and

that he has no authority to determine either title or possession of real property. Therefore,

he knew he lacked subject matter jurisdiction.

In sentencing Mr Collins to jail for contempt of court for failure to pay support,

Judges James and Simone both stated that Mr Collins "had funds available to him and/or

that he was capable of obtaining such fimds". The judges did not state what funds Mr

Collins had or where he was capable of obtaining such funds. The judges refused to state

what funds were available as they were referring to Plaintiff. Their object was simple -

either Plaintiff comes up with the money or her son goes to jail.

The Appellate Court ruled that Mr Collins* "alleged access to funds is not well

founded in this record" and "the mother's financial status cannot be said to be

respondent's status". The Family Court judges were using Plaintiffs assets in

determining Mr Collins' support obligation and then sentenced him to jail when Plaintiff

refused to turn over her assets. The Family Court judges knew that they lacked personal

jurisdiction over Plaintiff and that they had no right to hold her liable to support Ms

Carella and to make her responsible for Mr Collins' support obligation to Ms Carella.

Judge Plumadore is holding Plaintiff liable for Mr Collins' support obligation and is

forcing Plaintiff to provide Ms Carella with housing at a personal cost of approximately

$1,000.00 per month without the benefit of either a hearing or trial. This is a denial of due

p r o c e s s .

Schorlev. Citv of Greenhills. 524 F.Supp. 821 (1981) held:

[4] ... It is asserted that any individual chained with a criminal offense has
the rig^t to be fairly appraised of his constitutional protections and has a rig^t
to have the matter heard in a court of proper jurisdiction. The only relief
available to such an individual arises under the Civil Rights Act.
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The United States (1948) 68 S.Ct. 499 at 507,508,510

stated the requirements of due process of a litigant acciised of contempt of court:

[13,14] Except for a narrowly limited category of contempts, due process of
law as explained in the Coote case requires that one charged with contempt
of court be advised of the chaiiges against him, have a reasonable opportunity
to meet them by way of defense or explanation, have the rig^t to be
represented by counsel, and have a ̂ ance to testify^ and call witnesses in his
behalf. The narrow exception to these due process requirements includes
only charges of misconduct, in open court, in the presence of the judge,
which disturbs the court's business, where all the essential elements of the
misconduct are under the eye of the court, and where immediate
punishment is essential to prevent "demoralization of the court's authority ** * before the public" If some essential elements of the offense are not
personally observed by the judge, so that he must depend upon statements
made by others for his knowledge about these essential elements, due process
requires, according to the Coote case, that the accused be accorded notice
and a fair hearing as above set out

The United States Supreme Court in Argersi

2008 also stated the requirements of due process:

92 S.Ct. 2006 (1972) at

[1] The Sixth amendment, which enumerated situations has been made
applicable to the states by reason of the Fourteenth Amendment (citations
omitted); and In Re Oliver...., 68 S.Ct. 499, ..., provides specified
standards for criminal prosecutions".

One is the requirement of a "public trial". In re Oliver, supra, held that the
right to a "public trial" was applicable to a state proceeding even though only
a 60 day sentence was involved...., 68 S.Ct., at 507.

Another guarantee is the right to be informed of the nature and cause of the
accusation. Still another, the right to confrontation. Pointer v. Texas, supra.
And another, compulsory process for obtaining witnesses in one's favor.
Washington v. Texas, supra. We have never limited these rights to felonies or
to lesser but serious offences.

In Washington v. Texas, supra, we said, "We have held that due process
requires that the accused have the assistance of coimsel for his defense, that
he be confronted with witnesses against him, and that he have a right to a
speedy and public trial." 388 U.S., at 18, 87 S.Ct. at 1922. Respecting the right
to a speedy and public trial, the right to be informed of the nature and cause
of the accusation, the right to confront and cross-examine witnesses, the
right to compulsory process for obtaining witnesses, it was resently stated.
'It is simply not arguable, nor has any court ever held, that the trial of a
petty o£fense may be held in secret, or without notice to the accused of the
charges, or that such cases the defendant has no right to confront his
accusers or to compel the attendance of witnesses in his own behalf* Junker.
Hie Right to Counsel in Misdemeanor Cases, 43 Wash.L.Rev. 685, 705 (1968).

As previously docxunented, Mr Collins has been denied his Sixth Amendment



4 6

rights by the Family Court judges and therefore is being denied a fair and impartial trial.

C O N S T I T U T I O N A L R I G H T T O
EQUAL PROTECTION OF THE LAW

The judges and attorneys are not only violating Plaintiffs and Mr Collins'

constitutional rights they are also violating both state and federal penal statutes involving

fraud, mail fraud, extortion and racketeering and thereby depriving Plaintiff and Mr

Collins of equal protection of the law. The judges and attorneys criminal actions include

Class C, D, and E felonies and well as Class A and B misdemeanors.

Ms Clerkin, in her af&davit and memorandum of law did not contradict or deny that

the judges were violating both state and federal laws which she has first hand knowledge

of as she has participated in the Family Court proceedings before Judge Austin. She also

did not contradict or deny any of the supporting documentation. Instead she argues, the

judges have immunity for their criminal actions and that federal court lacks jurisdiction

over the violation of constitutional rights and should abstain from acting.

V I O L AT I O N O F S TAT E P E N A L L A W S

Penal Law Art ic le 10 - Definit ions:

15. "Public servant" means (a) any public officer or employee of the state or of
any political subdivision thereof or of any governmental instrumentality within
the state, or (b) any person exercising the fiinctions of any such public officer or
employee. The term public servant includes a person who has been elected or
designated to become a public servant.

§ 20.00 Criminal liability for conduct of another

When one person engages in conduct which constitutes an offense, another
person is criminally liable for such conduct when, acting with the mental
culpability required for the commission thereof, he solicits, requests,
commands, importunes or intentionally aids such person to engage such
c o n d u c t .

Attorney General Robert Abrams and the Judges in this case have deliberately

covered up the violation of Plaintiff s rights and have aided each other in continuing the
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violation of her rights as well as those of Mr Collins.

§ 105.05 Conspiracy in the fifth degree

A person is guilty of conspiracy in the fifth degree when, with intent that
conduct constituting:
1. a felony be performed, he agrees with one or more persons to engage in or
cause the performance of such conduct; or
C l a s s A m i s d e m e a n o r

§ 105.10 Conspiracy in the fourth degree

A person is guilty of conspiracy in the fourth degree when, with intent that
conduct constituting:
1. a class B or class C felony be performed, he agrees with one or more persons
to engage in or cause the performance of such conduct;
Class E felony

Larceny by extortion is a Class C felony.

§ 115.00 Criminal facilitation in the fourth degree

A person is guilty of criminal faciliation in the fourth degree when, believing it
probable that the is rendering aid:
1. to a person who intends to commit a crime, he engages in conduct which
provides such a person with means or opportunity for the commission thereof
and which in fact aids such person to commit a felony; or
C l a s s A m i s d e m e a n o r

§ 175.40 Issuing a false certificate

A person is guilty of issuing a false certificate when, being a public servant
authorized by law to make or issue official certificates or other official written
instruments, and with intent to defraud, deceive, or injure another person, he
issues such an instrument, or makes the same with intent that it be issued,
knowing that it contains a false statement or false information.
Class E felony

Court decisions and orders are official written instruments. Judges James and

Simone and. Hearing Examiner Warner have all issued decisions and orders that they

knew contained knowingly false information and based their decisions and orders upon

these false statements when they sentenced Mr Collins to jail for contempt of court. Said

decisions and orders were based upon the hearings suid trials of Mr Collins for contempt

of court which were held in secret. Judges James, Ferradino, Simone, Austin and Mr

Warner all knew that they lacked jurisdiction to render their decisions and orders.

§ 195.00 Official misconduct
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A public servant is guilty of official misconduct when, with intent to obtain a
benefit or to ii^ure or deprive another person of a benefit:

1. He commits an act relating to his official office but constituting an
imauthorized exercise of his official functions, knowing that such act is
unauthorized; or

2. He knowingly refrains from performing a duty which is imposed
upon him by law or is clearly inherent in the nature of his office.

C l a s s A m i s d e m e a n o r

Judges James and Austin were fully aware that they were not authorized to issues

their orders concerning Plaintiff and Mr Collins.

All of the defendants have refused to protect Plaintiffs and Mr Collins'

constitutional rights to due process and equal protection of the law when asked to do so

and which is a duty that is imposed upon them by law and is inherent in the nature of

their ofiice. The Family Court judges have also failed to inform Mr Collins of his

constitutional rights and have deprived him of his right to a public trial, jury trial,

assistance of counsel, etc.

The Supreme Court Judges Plimiadore and Keniry were fully aware of the

violation of Mr Collins* constitutional rights in Family Court and refused to take

any action to do so even though they had the authority to do so under the New York

^ State Constitution, Article 6, § 19(a). Judge Plumadore was specifically asked to
transfer the Family Court proceeding to the Supreme Court and refused to do so.

§ 215.40 Tampering with physical evidence

A person is guilty of tampering with physical evidence when:

1. With intent that it be used or introduced in an official proceeding or a
prospective official proceeding, he (a) knowingly makes, devises or
prepares false physical evidence, or (b) produces or offers such evidence
as such at a proceeding knowing it to be false; or

2. Believing that certain physical evidence is about to be produced or
used in an official proceeding or a prospective official proceeding, and
intending to prevent such production or use, he suppresses it by any act
of concealment, alteration, or destruction, or by employing force,
intimidation, or deception against a i>erson.

Class E felony



49

The judges have refused to allow any evidence to be presented in open court or even

in a closed court that Plaintiffs or Mr Collins' Constitutional rights are being violated

and that the judges are using their positions for the purpose of extortion and other illegal

a c t s .

CPLR - R. 5015. Relief from judgment or order

(a) On motion. The court which rendered a judgment or order may relieve a
party from it upon such terms as may be just, on motion of any interested
person with such notice as the court may direct, upon the ground of:

3. fraud, misrepresentation, or other official misconduct of an
adverse party; or

4. lack of jurisdiction to render the judgment or order;

Judge Austin and Mr Catalfimo are refusing to allow Mr Collins to claim fraud,

misrepresentation and official misconduct on the part of Judges James, Ferradino,

Simone, Plumadore and Hearing Examiner Warner concerning the Family Court order

that the court is attempting to sentence Mr Collins to jail for violating. They are

suppressing any evidence that would benefit Mr Collins by holding the trial in secret

behind closed doors so he will not be allowed to present the documentation for his defense.

Judge Plumadore is refusing and has refused to take any action to prevent Judge

James or Judge Austin from interfering with Plaintiff s Supreme Court proceeding by

issuing orders that they and Judge Plumadore knew that they had no authority to issue

and is allowing them to try Mr Collins in a secret trial. Judge Plumadore is thereby

aiding them in their illegal actions by covering up the denial of Mr Collins' his right to a

public trail and a jury trial.

It should be noted that the law guardian that Judge Pliunadore appointed to

represent Mr Collins* children in the Supreme Court proceeding is a partner of the

former public defender for Saratoga County which added to the fact that Judge Austin

appointed a Saratoga County City Court judge to represent Mr Collins' children in the

Family Court and the fact that Ms Carella' mother is the supervisior for the data
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processing department for Saratoga Gouty clearly shows a political network at work to

destroy Plaintiff's and Mr Collins' constitutional rights.

Judge Keniry is refusing to address the issue that Judge James lacked both subject

matter jurisdiction and personal jurisdiction when he rendered his decision on April 22,

1986 giving Ms Carella exclusive possession of the house and is allowing Judge Austin to

continue to violate Mr Collins' Constitutional rights. He is also denying Plaintiff* of equal

protection of the law as he is fully aware that the Appellate Court has already overturned

the Decision and Order upon which Ms Carella's complaint is based and that the

subsequent Family Court order also overturned that order. Judge Keniry is allowing the

suit to continue so that when Mr Collins comes back to New York and sentenced to jail

for contempt they can force Plaintiff to settle the $900,000.00 suit or watch her son spend

more time in jail. Remember the trials are held in secret.

§ 155.00 Larceny; definitions of terms

The following definitions are applicable to this title:

1. "Property" means any money, personal property, real property, computer
data, computer program, thing in action, evidence of debt or contract, or any
article, substance or thing of value, including any gas, steam, water,
electricity, which is provided for a charge or compensation.

2. "Obtain" includes, but is not limited to, the bringing about of a transfer or
purported transfer of property or of a legal interest therein, whether to the
obtainer or another.

3. "Deprive" To "deprive" another of property means (a) to withhold it or
cause it to be withh^d from him permanently or for so extended a period or
under such circumstances that the msgor portion of its economic vahie or
benefit is lost to him, or (b) to dispose of the property in such a manner or under
such circumstances as to render it unlikely that an owner will recover such
p r o p e r t y.

4. "Appropriate" to "appropriate" property of another to oneself or a third
person means (a) to exercise control over it, or to aid a third person to exercise
control over it, permanently or for so extended period or under such
circumstances as to acquire the msyor portion of its economic value or benefit,
or (b) to dispose of the property for the benefit of oneself or a third person.

5. "Owner" When property is taken, obtained or withheld by one person
fix>m another person, an "owner" thereof means any person who has a right to
possession thereof superior to that of the taker, obtainer or withholder.
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§ 155.05 Larceny; defined

1. A person steals property and commits larceny when, with intent to
deprive another of property or to appropriate the same to himself or to a third
person, he wrongfully takes, obtains, or withholds such property from an
o w n e r t h e r e o f

2. Larceny includes a wrongful taking, obtaining or withholding of
another's property, with the intent prescribed in subdivision one of this section,
committed in any of the following ways:

(a) By conduct heretofore defined or known as common law larceny by
trespassory taking, common law larceny by trick, embezzlement, or
obtaining property under false pretences;

(e) By extortion. A person obtains property by extortion when he
compels or induces another person to deliver such property to himself
or to a third person by means of instilling fear that, if the property is not
so dehvered, the actor or another will:

(iii) Engage in other conduct constituting a crime; or

(iv) Accuse some person of a crime or cause criminal charges to be
instituted against him; or

(vii) Testify or provide information or withhold testimony or
information with respect to another's legal claim or defense; or

(viii) Use or abuse his position as a public servant by performing
some act within or related to his official duties, or by failing or
revising to perform an official duty, in sudh a manner as to affect
some person adversely; or

(ix) Perform any other act which would not in itself materially
benefit the actor but which is calculated to harm another person
materially with respect to his health, safety, business, calling,
career, financial condition, reputation or personal relationships.

The judges have deprived plaintiff of her property without due process of law and by

denying her her right to equal protection of the law. The judges have accused her and Mr

Collins of a fraudulent conveyance and criminal charges have been filed against Mr

Collins several times and he has been sentenced to jail in order to force plaintiff to

guarantee possession of her proeprty to Ms Carella and to guarantee Mr Collins* support

obligation. The judges are denying plaintiff her day in court thereby withholding

testimony that would prove that there was no fraudutlent conveyance but would prove

that the judges have acted in violation of the law. The judges have abused their positions
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as public servents by denying Mr Collins his right to a public trial, jury trial, assistance

of counsel, etc. These actions by the judges were calculated to deprive plaintiff and Mr

Collins of a fair and impartial trial, deprive them of their property, and deprive Mr

Collins of a relationship with his children as he has not been allowed to see them in five

years because of the illegal actions of the judges and attorneys. There has never been a

petition filed in any coiu^ to limit or deny Mr Collins his visitation rights.

§ 155.35 Grand larceny in the third degree

A person is guilty of larceny in the third degree when he steals property and
when the value of the property exceeds three thousand dollars.
Class D felony

§ 155.40 Grand larceny in the second degree

A person is guilty of grand larceny in the second degree when he steals
property and when:

1. The value of the property exceeds fifty thousand dollars; or

2. The property, regardless of its nature and value, is obtained by extortion
committed by instilling in the victim fear that the actor or another i)erson will
(a) cause physical injury to some person in the future, or (b) cause damage to
property, or (c) use or abuse his position as a public servant by engaging in
conduct within or related to his official duties, or by failing or refusing to
perform an official duty, in such a manner as to affect some person adversely.
Class C felony

The house that the judges are depriving Plaintiff of was purchased in 1984 for

$67,000.00. As documented Mr Collins has been deprived of over $19,000.00 in support that
he paid pursuant to a Family Court order that the Family Court had no authority to issue

in the first place and then refused to give him credit for that money when he was placed

over $4,000 in arrears.

That Plaintiff has been forced to pay approximately $1,000.00 per month mortgage,

taxes and insiu'ance on the house since September 1989 because of the April 22,1986

decision of Judge James and the refusal of the New York State judiciary to protect her

right to her property. That totals almost $36,000.00.

That Judge Plumadore is holding Plaintiff liable for Mr Collins' support obligation
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without the benefit of hearing or trial by refusing to proceed with a trial in order for

Plaintiff to present her evidence and Judge Plumadore is allowing Ms Carella to live in

the house rent free while at the same time Mr ColUns is being held hable for support, yet

the money paid towards the house is not being credited to either Mr Collins or Plaintiff

towards Mr ColUns "so called" arrears and support obligation. Judge Plumadore is

holding that Ms Carella is entitled to both support from Mr Collins and possession of

Plaintiffs property without a hearing or trial.

For the record, Attorney General Robert Abrams and his staff have been actively

involved in the Family Court proceeding to sentence Mr Collins to jail without his

Constitutional safeguards and in the extortion of Plaintiffs property.

The judges have threatened and sentenced Mr Collins to jail in order to threaten

and intimidate Plaintiff and have deprived Plaintiff and Mr Collins of their constitutional

rights in order to force Plaintiff to provide housing to Ms Carella at a personal cost of

approximately $1,000.00 and to force her to guarantee Mr Collins' support obligation

which she has no legal responsibility to do.

S u h n n i n t T w o

VIOLATION OF FEDERAL PENAL STATUTES

U.S.C. Title 18, § 241. Conspiracy against rights of citizens

If two or more persons conspire to injure, oppress, threaten, or intimidate any
citizen in the free exercise or eiyoyment of any right or privilege secured by
him by the Constitution or laws of the United States, or because of his having
so exercised the same; or

They be fined not more than $10,000 or imprisoned not more than ten
years, or both; and if death results, they shall be subject to imprisonment for
any term of years or for life.

Plaintiff has clearly demonstrated that she was and is being denied her property.

That her property was taken without due process as Judge James lacked both personal

and subject matter jurisdiction. That the state judiciary has used threats and

intimidation to force Plaintiff to support Ms Carella or face Mr Collins going to jail. That
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she has been denied her day in court and that Mr Collins is being denied his basic

Constitutional rights to a public trial, jury trial, assistance of counsel, etc., so the judges

can further their racketeering enterprise.

U.S.C. Title 18 - Chapter 96 - Racketeering influenced and corrupt organizations:

§ 1961 - Definitions - as used in this chapter:

(1) "racketeering activity" means (A) any act or threat involving murder,
kidnapping, gambling, arson, robbery, bribery, extortion, or dealing in narcotic
or other dangerous dmgs, which is chargeable under State law and
punishable by imprisonment for more than one year; (B) any act which is
indictable under any of the following provisions of Title 18, United States Code:
.. ^ section 1341 (relating to mail fraud),..

(4) "enterprise includes any individual, partnership, corporation,
association, or other legal entity, and any imion or group of individuals
associated in fact although not a legal entity;

(5) "pattern of racketeering activity" requires at least two acts of
racketeering activity, one of which occurred after the effective date of this
chapter and the last of which occurred within ten years (excluding any period
of imprisonment) after the commission of a prior act of racketeering activity;

Plaintiff has clearly argued and documented that the state court judges acts of

extortion and the use of threats.

Title 18 - Chapter 63 - Mail Fraud

§ 1341 - Frauds and swindles
Whoever, having devised or intending to devise any scheme or artifice to

defitaud, orfor obtaining money or property by means of false or fraudulent
pretenses, representations, or promises * * * for the purpose of executing such
scheme or artifice or attempting to do, places in any post office or authorized
depository for mail matter, any matter or thing whatever to be sent or deUvered
by the Postal Service, or takes or receives therefrom, any such matter or thing,
or knowingly causes to be delivered by mail according to the direction thereon,
or at a place at which it is directed to be delivered by the person to whom it is
addressed, any such matter or thing, shall be fined not more than $1,000 or
imprisoned not more than five years, or both.

United States v. Mirabile. 503 F.2d 1065 -1067 (1974):

[1] We must interpret the plain language of § 1341 "broadly and liberally * * * to
fiuiher the piupose of the statute; namely, to prohibit the misuse of the mails
to further fr*audulent enterprises." United States v. States, supra, 488 F.2d at
764. Such an interpretation is totally consistent with the ever-expanding role
the mail fraud statute has played.

[ 2 ] . 502 F.2d 615 (8th Cir. 1974), this court
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disciissed the "use of the mails" requirement in connection with § 1341 and
s ta ted :

* * * To bring the scheme within the ambit of the mail fraud statute, the
mails must be used for the purpose of executing the scheme, Kann v.
United States. 323 U.S. 88, 93, [65 S.Ct. 148,89 L.Ed. 88] (1944); must be
employed before the scheme reaches fruitation. United States v. Maze.
414 U.S. 395, [402] [94 S.Ct. 645,38 L.Ed.2d 603] (1974); yet need not be
contemplated as an essential element of the scheme, Pereira v. United
States, supra, 347 U.S. [1], at 8 [74 S.Ct. 358,98 L.Ed. 435] (1954).

In Plaintiff 's and Mr Collins' cases the mail was used in the execution of the

scheme. The scheme was and is to deprive Plaintiff and Mr Collins of their property and

their Constitutional rights as enumerated in the Fifth, Sixth and Fourteenth

Amendments and to force Plaintiff by intimidation and threats of her son, Mr Collins,

being sentenced to jail if she did not come up with the money to support Mr Collins and

Ms Carella. The mails were also used by the judges to put Ms Carella in a superior

position in court by having Mr Collins sentenced to jail in secret trials and the judges

refusal to take any action detrimental to Ms Carella. The motions, cross-motions,

answering affidavits, correspondence between court and parties to the proceedings,

delivery of the court orders, notification of the illegal warrant for Mr Collins' arrest, etc.

were all sent by mail.

Judge Austin has refused to protect Mr Collins right to equal protection of the law

concerning his children. Judge Austin was fully aware of the violation of Mr Collins'

visitation rights has refused to take any action to enforce his visitation rights even

though there has never been a petition filed in any court to limit or deny him visitation
with his children and no reason has ever been given why he cannot see his children.

Snencerv. Spencer. 128 IVLisc. 298, 488 N.Y.S.2d 565 (1985) held:

[5,6]... In addition, the court is obligated to protect the non-custodial parents
visitation rights [Weiss v. Weiss. 52 N.Y.2d 170 (1980)].

Mr Collins has filed several petitions for violation of his visitation rights pursuant to

court order against Ms Carella. The Family Court has refused to take any action to
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protect Mr Collins' visitation rights or to try Ms Carella for contempt of court for violating

Mr Collins' visitation right pursuEuit to court order while at the same time holding him

in contempt of court for failure to pay support. This is a denial of equal protection of the

law. Also, numerous Appellate Courts have held that a father who is denied visitation for

no apparent reason should be relied of his support obligation. As there has never been a

reason given or a petition filed in any court to limit or deny Mr Collins visitation with his

children, it must be concluded that there is no reason why he should not have his support

obligation suspended.

L, 44 A.D.2d 675, 353 N.Y.S.2d 794, 796:

[1, 2] While it is clear that the deprivation of visitation rights, per se, will not
relieve a father of his obligation, such deprivation, when not required by some
pressing concern for the welfare of the mother or child should suspend his
obHgations (Matter of Sawver v. Larkin. 37 A.D.2d 929, 326 N.Y.S.2d 270; Matter
V. Fleischer V. Fleischer. 25 A.D.2d 901, 269 N.Y.S. 2d 270; Elkin y, Ehrgng, 251
N.Y.S.2d 560; Lefkowitz v. Lefkowitz. 186 N.Y.S.2d 925.

Judge Austin appointed Mr Mills as the childrens' law guardian as Mr Collins filed

a violation of his visitation rights which was dismissed by Judge Austin. Mr Mills, who

just happens to be a Saratoga County City Court Judge, interfered with Mr Collins

visitation rights by telling Mr Collins he was not to see his children imtil there was a

court hearing. Mr Mills has refused to state why Mr Collins cannot see his children. Mr

Mills also notified Mr Collins right after the first hearing on May 25,1990 that he would

be seeing less of his children even though Mr Collins had been denied visitation for two

years for no reason. Mr Mills had already determined that Mr Collins should not see his
children before any testimony was given. This is considered a fair and impartial trial?

F E D E R A L C O U RT D O E S N O T L A C K
S U B J E C T M AT T E R J U R I S D I C T I O N

1343. Civil rights and elective franchise:

The district court shall have original jurisdiction of any civil action authorized
by law to be commenced by any person:
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(1) To recover damages for injxiry to his person or property, or because of the
deprivation of any right or privilege of a citizen of the United States, by any act
done in the furtherance of any conspiracy mentioned in section 1985 of Title 42;

(2) To recover damages from any person who fails to prevent or to aid in
preventing any wrongs mentioned in section 1985 of Title 42 which he had
knowledge were about to occur and the power to prevent;

(3) To redress the deprivation, under color of State law, statute, ordinance,
regulation, custom or usage, of any right, privilege or immunity secured by
the Constitution of the United States or by any Act of Congress providing for the
equal rights of citizens or of all persons within the jurisdiction of the United
States.

Every person who, under color of any statute, ordinance, regulation, custom
or usage, of any State or Territory, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any right, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party irjured in an action at law,
suit in equity, or other proper proceeding for redress.

(2) . . .; or if two or more persons conspire for the purpose of impeding,
hindering, obstructing, or defeating, in any manner, the due course of justice
in any State or Territoiy, with intent to deny to any citizen the equal protection
of the law, or to ii\jure him or his property for lawftiUy enforcing or attempting
to enforce, the right of any person, or class of persons, to equal protection of
the law.

Plaintiff is not seeking review of the Family Court and other State court decisions

and orders as stated by the State in its brief. The questions presented before this court is

whether Plaintiff's rights to due process and equal protection of the law have been

violated and whether her son's Constitutional rights to a public trial, a jury trial, effective

assistance of counsel, due process and equal protection of the law have been violated by

those acting under color of state law. Plaintiff is also contesting the constitutionaUty of

State statutes that have deprived her and her son of their federal constitutional rights.

Plaintiff has a right to demand that the United States Department of Justice

investigate the violation of her cosntitutional rights as well of those of her son and to have

a federal grand injury hear the case.

Federal courts have a duty to entertain solid claim of unconstitutional restraint by
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state under color of its law, and jurisdiction of federal court is not defeated by anything

which may occur in state proceedings. Smii

denied 88 S.Ct. 154.

I 356 F.2d 654 (1966), cert.

Where fundamental civil rights are at issue, federal court should hesitate to

abs ta in . :, 456 F.2d 854 (1972). While the exercise of abstention is

discretionary, federal courts have a special duty to exercise jurisdiction in civil rights

c a s e s . :, 372 F.Supp. 471(1974) 465 F.2d 169 held

that use of abstention in cases involving civil rights is not to be encouraged.

I S S U A N C E O F I N J U N C T I O N

Plaintiff has asked the court for injunctive relief to prevent the further violation of

her and Mr Collins' constitutional rights.

When there is deprivation of constitutionally guaranteed right, duty of federal court

to use injunctive power to interfere with the conduct of state officers cannot be avoided.

Woods V.Wright. 344 F.2d 369 (1964).

Sostre V. Rockefeller. 312 F.Supp. 863, 884 (D.C.N.Y. 1970), affirmed in part, reversed

in part on other grounds 442 F.2d 178, cert, denied 92 S.Ct. 719 held:

[23] The cases in which injunctions have been issued against state officials for
violating Fourteenth Amendment rights in the last two decades are legion.
Such injunctions issue, as a matter of right, where a violation of constitutional
rights ĥ  been proved. This court has no discretion to deny injunctive relief to
a person who clearly establishes, after trial on merits, that he is being denied
his constitutional rights. Cf, Henrv v. Greenville Airport Commission, et al..
284 F.2d 631 (4th Cir. 1960). In addition, the court's decree, where warranted,
may provide for the retention of jurisdiction to insure that the ii^junctive order
is carried out in an orderly fashion. Brown v. Board of Education of Topeka.
349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1955); ; or to allow the amendment
of state rules to conform with the decree, Sostre v. McGinnis. supra, 334 F.2d at
912-913. However, the injunction must issue.

Injimctive relief against higher public officials is available in situations where they

have found to supervise and authorize imconstitutional activities. Farber v. Rochford. 407

F.Supp. 529 (1975).
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Javits V. Stevens. 382 F.Supp. 131 (D.C.N.Y. 1974):

[5] ... Our Court of Appeals has held that:

"[N]o sound reason exists for holding that federal courts shoiild not have the
power to issue u^jimctive relief against commission of acts in violation of
plaintiffs civil rî ts by state ju^es acting in their official capacity.*'
This Court should retain jurisdiction over the state coxirt proceedings as the State

judiciary has been deliberately violating Plaintiffs and Mr Collins constitutional rights

since April, 1985. That the State judiciary will never appoint counsel to protect Mr Collins

rights and the State Court judges will do everything possible to prevent Plaintiff from

obtaining possession of her property and Mr Collins from testif3dng in open court and

having a relationship with his children.

C O N S P I R A C Y B Y AT T O R N E Y S W I T H
J U D G E S T O V I O L AT E C I V I L R I G H T S

Rankin v. Howard. 633 F.2d 844, 850:

[13] The Supreme Court resolved the issue in Dennis v. Sparks. - U.S. —, 101
S.Ct. 183 (1980). The court held that an immune judge's private coconspirators
do not enjoy derivative immimity. at 101 S.Ct/ at 186.

[14] It follows that "[plrivate parties who corruptly conspire with a judge in
connection with such conduct are . . . acting under color of state law within the
meaning of § 1983." Id. at -, 101 S.Ct. at 187.

Arment v. Commonwealth Nat. Bank. 505 F.Supp. 911 (1981) holds that where it is

alleged that he attorney "joined" or "cooperated with" or "conspired with" state officers
who acted imder color of state law, state action will exist. See, also, Antelman v. Lewis.

480F.Supp. 180(1979).

Attorney General Abrams and his Department appeared in defense of certain

motions/petitions by Mr Collins naming various State officers as defendants. Plaintiff has

alleged that Attorney (3teneral Abrams and his staff conspired with Judge Austin to deny

Mr Collins of his constitutional rights in order to protect their clients.
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The State in its brief (p. 4) by Ms Clerkin states:

15. 1 have represented the State defendants in the trial-level proceedings in all
of the above ̂ scussed actions, whether in State or federal court, since May
1990. John McConnell of the Attorney General's Office represented the State
defendants-appelles in the three Second Circuit appeals.

16. To my knowledge there has never been any personal involvement by Robert
Abrams in any of the court proceedings involving Elinor King or Charles
Collins, nor has there been any personal involvement by Robert Abrams in any
of the lawsuits brought by Elinor S, King or Charles Collins.

Ms Clerkin would want this Court to believe that she has represented the State

defendants on her own. Ms Clerkin and Mr McConnell prepare the documents and she

has appeared in the Family Court, but they are told what to do and how to proceed and the

documents that they prepare are approved by higher ups including Attorney General

Abrams. Ms Clerkin only denied that Robert Abrams appeared in court and did not

address his supervision and his authorizing her to participate in the denial of Plaintiffs

and Mr Collins' constitutional rights. Robert Abrams and Ms Clerkin are fully aware of

the Sixth Amendment to the Uni ted States Const i tut ion.

T H I S A C T I O N I S N O T B A R R E D
B Y T H E E L E V E N T H A M E N D M E N T

Notwithstanding Eleventh Amendment, violations of Fourteenth Amendment by

state officers or agencies, acting in their official capacities, may be enjoined by federal

courts. 42 U.S.C.A. § 1983; U.S.C.AConst. Amends. 11,14. Sostre v. Rockefeller. 312

F.Supp. 863 (1970).

Federal Cowct, notwithstanding Eleventh Amendment, can award damages against

state officials in their official capacities for violations of Fourteenth Amendment. 28

U.S.C.A. § 1343(3); 42 U.S.C.A. § 1983; U.S.C.AConst. Amends. 11, 14. Sostre v.

Jtokefgllgr, 312 F.Supp. 863 (1970).
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CASE IS NOT BARRED BY
D O C T R I N E O F R E S J U D I C ATA

Before res judicata can be applied to bar an action, there must have been a previous,

final judgment on the merits by a court of competent jurisdiction, involving the same

causes of action between the same parties or their privies.

m e v m •isons. 620 F.2d

648(1980).

To support defense of res judicata, there must be a final judgment on the merits in

the prior action, identical issues sought to be raised in the second action must have been

decided in the prior action, and the party against whom the defense is asserted must

have been a party or in privity to the prior action. Rodiouez

(D.C.N.Y. 1976) .

5,423 F.Supp. 906

The issues that have been raised in this complaint are not identical to the issues

raised in the previous complaints. First, the Constitutionality of Family Court Act

Sections 433 and 435 were not raised in the previous complaints. Second, the issue of

criminal prosecution against the judges has not been previously raised. Third, the State

is arguing that the Federal Court has already decided the following:

1. that Mr Collins is not entitled to a public trial and that Plaintiff is not entitled to

be present during her son's trial as he faces imprisonment for contempt of court for

willfully failing to obey a lawful order of the court thereby, holding Mr Collins is not

entitled to his Sixth Amendment right to a public trial.

2. that Mr Collins is not entitled to a jury trail as he faces imprisonment for more

than six months or $500.00 fine or both.

3. that the defendant's in this action have not violated U.S.C. Title 18, § 241,

Conspiracy against rights of citizens and that Plaintiffs and Mr Collins' constitutional

rights have not been injured or oppressed and that the defendant's in this action have not

threatened, or intimidated or deprived Plaintiff or Mr Collins in the free exercise or
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enjojnxient of any right or privilege secured by them by the Constitution or laws of the

United States, or because of his having so exercised the same.

Under the States argument a person only gets one chance in federal court to argue

his case as a pro se litigant. The State argues that the litigant is suppose to know how to

argue a case and know what the relevant legal arguments are. A person may know their

rights are being violated, but how to go about proving it and what the legal arguments

should be made in order to prove it is something else. If that were true, then there would

be no need for attorneys and the co\irt would not have to be required to inform litigants of

their constitutional rights. Isn't it wonderful that the State judiciary has hundreds of

attorneys working for it to protect the judges and their illegal actions in depriving

litigants of their constitutional rights. That the State uses its position in order to threaten

and fix cases to protect their clients, the judges, and then threatens attorneys' with

sanctions if they take any action to protect their clients and/or agree to give the attorney

preferential treatment in other cases.

Mr Collins has been informed of State docvmientation, which by itself would not be

noticeable, but when taken in context of this complaint and the people involved and their

association with each other, clearly demonstrates that the State has paid off an individual

attorney in excess of $25,000.00 to cover up these illegal actions by the judges and to keep

the issues raised out of the public view and the courtroom. Mr Collins needs to call only

one witness to prove the above and does not need the documentation itself as part of the

documentat ion is ava i lab le f rom another source.

C O M P L A I N T I S N O T B A R R E D B Y
T H E S TAT U T E O F L I M I TAT I O N S

This complaint is not barred by the three year statute of limitations as stated by the

state in its brief That date would be August 3,1989.

Judge Plumadore's first decision was rendered on December 11, 1989 and all actions
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by Judge Plumadore against Plaintiff and Mr Collins in denial of their rights have been

within the past three years. The proceeding was not joined until Ms Carella filed her

Answer to the Complaint on August 17,1989.

The complaint filed by Ms Carella in the proceeding before Judge Keniiy was dated

July 11,1991 and his decision was rendered on June 23,1992 and his Order was signed on

July 29,1992. All well within the three year statute of limitations.

The actions by Judge Austin, Judge James, Judge Ferradino and Attorney General

Abrams to deprive Mr Collins of his right to a public trail, right to a jury trail, right to

effective assistance of counsel before Judge Austin have all been within the past three

years. Judge Austin was assigned to the proceeding on May 14, 1990. The first hearing

was held on May 25,1990.

Judge James' Decision and Order of September 8, 1989, which is the decision and

order upon which Mr Collins faces imprisonment for criminal contempt of a court order

for failing to pay support before Judge Austin, is within the three year statute of

l i m i t a t i o n s .

Federal Procedure Lawyers Edition, 1989, Civil rights § 11:241 - Accrual; tolling

s t a t e s :

Although federal coiu*ts barrow state statutes of limitations in actions brought
under 42 U.S.C.S. § 1983, the determination of the date when the federal cause
of action accrues is customarily governed by federal standards. The time of
accrual under federal law is when the plaintiff knows or has reason to know of
the iiyuiy which is the basis of the § 1983 action.

Brilevv. State of Cal.. 564 F.2d 849,850, 855 (1977):

7. Where civil rights plaintiff has been injured by fraud or concealment and
remains ignorant of it without any fault or want of diligence on his part, the
statutory limitations period does not begin to run until the discovery of the
injury. 42 U.S.C.A. § 1983.

The established rule, which we apply in this case is that, where plaintiff has
been injured by firaud or concealment and remains in ignorance of it without
any fault or want of diligence on his part, the statutory period does not begin to
run until the discovery of the injury. Holmberer. supra, 327 U.S. at 397, 66 S.Ct.
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582; Hilton, supra, 522 F.2d at 602.

As documented in the complaint PlaintifF did not find out until September 13,1989

that Judge James lacked subject matter jurisdiction to give Ms Garella exclusive

possession of her real property as he has no authority to determine either possession or

title of non-marital real property.

Plaintiff did leam until 1991 that Judge James also needed personal jurisdiction

over her in order to deprive her of her property.

Plaintiff and Mr Collins both recently learned (1992) that Mr Collins was entitled to

both a public trail and juiy trial under federal standards, that Mr Collins was being

sentenced to jail for criminal contempt of a court order and not because he "supposedly"

owed child support, that an attorney failing to call witnesses is not considered

ineffectiveness of counsel and should have argued the effectiveness of coimsel as

dociunented in this brief. The State has deprived Mr Collins of effectiveness of assistance

of counsel to prevent him from finding out his rights and how to properly argue the

violation of his and Plaintiffs rights.

As documented the Family Coiu*t and the State Supreme Court have concealed from

Mr Collins and Plaintiff, their rights over past seven years and therefore, the statute of

limitations has not begun to run.

Martin v.Merola. 532 F.2d 191,192 (2nd Cir. 1976):

6. Statute of limitations as to damage action under § 1983 by plaintiff alleging
that their constitutionally guaranteed right to a fair trial had been infringed by
action of district attorney and his assistants in announcing to the press the
arrest of plaintiffs and asserting they were tied to criminal families did not
begin to run imtil the completion of the criminal trials. 42 U.S.C.A. § 1983,
C P L R N . Y. 2 1 4 .

The criminal proceeding against Mr Collins was begun by the filing of Ms Carella's

support violation petition dated April 17,1985 and Order to Show Cause dated April 26,

1995 to hold Mr Collins in contempt of court for failure to pay support required by court

order. Docket No. F-60-85 was assigned. The contempt proceeding against Mr Collins has

never been completed as docimiented by the fact that the current contempt proceeding
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before Judge Austin is vinder the same Docket No. F-60-85. It is the same proceeding, only

the judges have changed with each phase of the proceeding in order to cover up each

others illegal actions. Therefore, as all of the criminal contempt proceedings in Family

Court have been under the same docket number, the statute of limitations has not begun

to run concerning any of the hearings, trials, decisions and orders of the Family Court

under Docket No. F-60-85 as there has been no final order.

C O M P L A I N T I S N O T B A R R E D B Y
A B S O L U T E J U D I C I A L I M M U N I T Y

The federal courts have clearly held that state court judges do not have immunity

from criminal liability for the violation of civil rights.

Doe V. County of Lake Indiana. 399 F.Supp 553 (1975) held:

[2-6] Despite its fundamental and efficacious purpose, the doctrine of judicial
immimity is not absolute and unlimited; it does not immimize every state court
judge in every lawsuit. On the contrary, application of the doctrine is restrictedto its single objective: to protect judicî  freedom in the delicate process of
deciding civil and criminal matters on their merits. Where the initiative and
independence of the judiciary will not be effectively impaired, courts have
refused to apply the doctrine of judicial immunity. For example, there is no
official immunity from criminal liability. O'Shea v. Littleton. 414 U.S. 488,503,
94 S.Ct. 699, 38 L.Ed.2d 674 (1974). The Supreme Court recognized long ago that
a state court judge can be made to answer criminally for violating the criminal
provisions of the Civil Rights Act. Ex parte Virginia. 100 U.S. 399,25 L.Ed. 676
(1879). In addition, federal courts have held that application of the doctrine is
restricted to the following areas:

1. immunity applies only when the judges are faced with suits
involving their judicial as opposed to ministerial or administrative
du t i es and

2. immimity applies only when officials are sued for damages.

Judges are not shielded by absolute immunity from declaratory and injunctive

relief. White v. Fleming. 522 F.2d 730 (1975).

Plaintiff has asked for injuctive relief against the judges to prevent them from

further violating her constitutional rights as well as those of Mr Collins.

That the federal courts have clearly held that a judge who lacks either subject
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matter jurisdiction or personal jurisdiction are personally liable for their actions.

Rankin v. Howard. 633 F.2d 844 (1980), cert, denied 101 S.Ct. 2020.

[I] ... In Stumpy. Snarkman. 435 U.S. 349, 98 S.Ct. 1099, 55 L.Ed.2d231
(1978), the Supreme Coxurt declared that state judges are immune from § 1983
liability for "judicial" acts not taken "in the 'clear absence of all jxirisdiction."'
Id. at 357,98 S.Ct. at 1105 (quoting Bradley v. Fisher. 80 U.S. (13 Wall) 335,351,
20 L.Ed. 646 (1872)). A state judge who ordered the sterilization of a minor at
her mother's request was held immune because the order was a judicial act
and no state law clearly excluded petitions for sterilization finom the court's
subject matter jurisdiction, 435 U.S. at 357,360,98 S.Ct at 1105,1106.

[5] An absence of personal jurisdiction may said to destroy "all jurisdiction"
because the requirements of subject matter and personal jurisdiction are
coqjunctionaL Both must be met before a court has the authority to
a4î cate the rî ts of parties to a dispute.
[6] If a coiui; lacks jurisdiction oyer a party, then it lacks "all jurisdiction" to
adjudicate that party's rights, whether or not the subject matter is properly
before it. See, e.g. Kulko y. Superior Court. 436 U.S. 84,91,98 S.Ct. 1690,1696,
56 L.Ed.2d 132, (1978) ("[i]t has long been the ride that a yalid judgment
imposing a personal obligation or duty in fayor of the plaintiff may be entered
only by a coiirt haying jurisdiction oyer the person of the defendant"). ..

[7] Because of the Umits of personal jurisdiction constrain judicial
authority, acts taken in the absence of personal jurisdiction do not fall
within the scope of legitimate decision making that judicial immunity is
designed to protect. See Gregory y. Thompson. 500 F.2d at 63. We condude
that a judge who acts in the clear and complete absence of personal
jurisdiction loses his judicial immunity.

[10] But when a judge knows that he lacks jurisdiction, or acts on the fsuse of
clearly valid state statutes or case law expressly depriving him of jurisdiction,
judicial immunity is lost. See Bradley y. Fisher. 80 U.S. (13 wall.) at 351 ("when
the want of jurisdiction is known to the judge, no excuse is permissible"),
Turnery. Raynes. 611 F.2d. 92, 95 (5th Cir. 1980) (Stump is consistent with the
view that "a clearly inordinate exercise of unconferred jurisdiction by a judge-
one so crass as to establish that he embarked on it either knowingly or
recklessly-subjects him to personal liability").

Dvkes y. Hoseman. 743 F.2d 1488 (11th Cir. 1984)

[II] It is clear that a judge who acts in the absence of jurisdiction may be held
liable for his decisions. Stimip y. Sparkman. 435 U.S. 349,98 S.Ct. 1099, (1978);

[13] We agree with the Rankin courts analysis. We point out in addition, that
the rational fbr the limitation on judicial immunity when subject matter
jurisdiction is lafilfing applies with equal force when personal jurisdiction is
l a c k i n g . . . .

The Family Court judges knew that they lacked personal jxuisdiction over Plaintiff



67

in order to place a personal obligation upon her and to deprive her of her property. The

Family Court judges knew that they lacked subject matter jurisdiction to enforce or

modify Mr ColHns* Supreme Court divorce decree.

Judge Keniry knew he has no appellate jurisdiction and as such had no authority to

overturn the Appellate Court's ruling that specifically stated that Family Court could not

use her assets concerning Mr Collins' support obligation and to hold her liable for the

decision that has already been overturned.

Judge Plumadore is also fully aware that he has also overturned the Appellate

Court's decision as he is holding Plaintiff liable for her son's support obHgation.

Absolute immunity enjoyed by judges extends only to judicial actions and does not

include nonjudicial activitites. L, 458 F.Supp. 526 (1978).

The disqualification of a judge deprives him of jurisdiction. Counsel Roval

Arcanum. 210 N.Y. 370 (1914).

Judges James and Ferradino were defendants in the action before Judge Austin

and Judge Austin was appointed to the proceeding because Judge James, who signed the

order to show cause against Mr Collins, had been disqualified as he was a defendant.

Judge Ferradino was also disqualified as he was also a defendant in the proceeding.

Therefore, Judges James and Ferradino were not acting in their official capacities when

they conspired with Judge Austin to deprive Mr Collins of his constitutional rights and to

have him sentenced to jail in a secret trial in order to deprive Plaintiff of her property by

the use of threats that if she did not guarantee Ms Carella possession of her property and

guarantee Mr Collins' support obligation he would be going to jail. They also conspired

with Judge Austin to cover up their actions in violating Plaintiff's and Mr Collins'

constitutional rights in order to force Plaintiff to support Ms Carella.

They were also not acting in their official capacites when they conspried with Judge

Plumadore to cover up their illegal actions against Plaintiff and Mr Collins.

Judges James and Feradino were using their positions as judges, but were not
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acting in a judicial function, when they conspired with Mr Catalfimo to deprive Mr

Collins of his right to effective assitance of counsel. They offered and Mr Catalfmo

accepted their offer to deprive Mr Collins of his rights and in return they would use their

positions to help him with his and/or his law firms with his and/or his law firms cases

before them.

T H R E E J U D G E C O U R T A C T

TramelV.Schrader. 505 F.2d 1310 (1975) at 1312:

The Three Judge Court Act, 28 U.S.C. § 2281, provides:

"An interlocutory or permanent injunction restraining the
enforcement, operation or execution of any State statute by restraining
the action of any officer of such State in the enforcement or execution
of such statute or of an order made by an administrative board or
commission acting under State statutes, shall not be granted by any
district court or judge thereof upon the ground of the
unconstitutionality of such statute unless the application therefore is
heard and determined by a district court of three judges under section
2284 of this title."

The literal language of this statute requires the convention of a three
judge court only when the defendants are state officers. It apphes only
when plaintiff seeks an injunction "restraining the enforcement,
operation or execution of any State statute by restraining the action of
any officer of such [sjate".

Plaintiff has asked for an injunction restraining the action of the Family Court

judges in the execution of Family Court Act Sections 433, 435 as they violate a litigants

right in a criminal prosecution to a public trail and a jury trial as enumerated in the

Sixth Amendment to the United States Constitution and Family Court Act Sections 449

and 451 as they violate the equal protection clause of the Fourteenth Amendment to the

Uni ted S ta tes Cons t i tu t ion .

District Court does not have the jurisdiction to dismiss this action as the Three

Judge Court Act requires that a panel of three judges determine the constitutionality of

the statutes in question. The basis of this complaint is that the judges are enforcing State

statutes that violate the United States Constitution and United States Supreme Court
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rulings in violation of the Fourteenth Amendment to the United States Constitution.

PRO SE L IT IGANT IS NOT HELD TO SAME
T E C H N I C A L P L E A D I N G S A S A N AT T O R N E Y

District court, on pro se complaints alleging deprivation of his civil rights must view

plaintiffs complaint by standard that complaint should not be dismissed if allegations

provide for relief on any possible theory; pro se complaint is not held to rigid formalisms

of pleadings and his aUegations must be read as true. Tvler v. Rvan. 419 F.Supp. 905

(1976).

For the foregoing reasons, the Plaintiff requests that this Court grant her cross-

motion dismissing defendants' motion to dismiss the complaint in its entirety; that this

Court retain jurisdiction over the State Supreme Court proceedings and the Family Court

proceeding; that this Court issue an injunction against the State defendants from taking

further action against Plaintiff and Mr Collins; that this Court order a federal grand jury

investigation into the violation of Plaintiffs and Mr Collins' constitutional rights; and

that this Court convene a three judge panel to determine the constitutionahty of State

statutes as they relate to the United States Constitution.

Dated: Troy, New York
September 17,1992

E l i n o r S . K i n g /
Plaintiff - Pro Se

1 0 8 B r u n s w i c k R o a d
Troy, New York 12180
(518)274-1418

TO: Hon . Dav id N . Hu rd
Mary Ellen Clerkin
United States Attorney General


