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P R E L I M I N A R Y S TAT E M E N T

Appellant makes this Reply Brief in response to the Respondents' Brief in this matter.
Procedural History

On April 6, 2010, Leitch contacted the appellant to do his website adverting and set up
an appointment for April, 8, 2010 to give an over 1 hour sales presentation on what Yodle's
services would do for him. Within minutes after signing the e-contract, Leitch attempted to and
did change the coverage area of the advertising from New York State, including Manhattan and
Brooklyn, to an area that did not even cover the capital district area.

After signing the e-contract, appellant was e-mailed a copy of the e-contract that he
signed which was blank after Terms and Conditions. The appellant was never given Yodle's
Terms and Conditions (YSATC) and it was not part of the e-contract

During the sales presentation, which included Yodle's website, Leitch told and/or
showed the appellant the services Yodle would do or perform in order to induce him to use
Yodle's internet services that Leitch knew to be false. For example, Yodle would reduce his click
costs, Yodle would use his phone number and e-mail address, his advertising would cover all
of New York State, that the $69 covered everything and that all of his $750 monthly budget
was going to the search engines. All of these statements are false.

Appellant was forced to bring this suit by way Order to Show cause to stop Yodle from
Illegally recording his phone calls, illegally intercepting and reading his e-mails and illegally
continuing with a mirror image of appellant's website.

Summary of Respondents' Brief
Yodle's brief clearly documents 1) that Yodle, headquartered in New York, uses out of

state employees in order for them to claim New York has no jurisdiction over them; 2) Yodle
has its employees make false statements of material facts and then claims the customer didn't

rely on these false statements; 3) Yodle's website makes false statements as to what services
Yodle actually does or performs and then Yodle argues this was not stated by the sales rep; 4)
Yodle claims that Leitch never stated that it would lower the click costs, yet, they had the client
read it on Yodle's website; 5) client signs e-contract and is given a copy of it. Yodle claims there
is more to the e-contract called Yodle's Service Agreement Terms and Conditions (YSATC),

yet it is dqI provided to customer.

References to the record on appeal shall hereinafter be R. .
References to Appellant's Brief shall hereinafter be AB._.
References to Appellant's Appendix shall hereinafter be AA._.
References to Respondents' Brief shall hereinafter be RB._.
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STATEMENT OF FACTS
How Yodle's Internet Advertising Campaign Operates

Yodle's advertising campaign certainly does not operate tine way Respondents stated it
does in their Brief as documented by the internet complaints (R.308-312,487). Appellant will
address the main issues that he disagrees with in Respondents' Brief and Statement of Facts.

Respondents claim Yodle's advertising campaign goal "is to increase the number of
searchers who take the next step: to telephone or e-mail the client after clicking on the client's
internet ad" (RB.5). This is the "Conversion Rate" (RB.5). Respondents claim "Yodle continued
to perform its obligations under the Contract. Among other things, it continued to bid for Clicks
for Appellant's ads in order to trv to convert his Clicks into calls" (R23).

Respondents have OQt documented one thing that they did to convert appellant's clicks
into calls after the person clicked on appellant's website. Everything Respondents claim to do is
before the click is made and are intended to get a click. Once the click is made, what did Yodle
do to have the person call or e-mail the appellant. Nothing (R.459-462). Yodle has not stated
how they tried to convert the click into a call. Keywords are used to get the click, they have
nothing to do with converting the click into a call (R.451-453).

Yodle claims it uses geotargeting in order to generate quality clicks. The geotargeting is
actually used to restrict the client's advertising coverage area (AB.42-45: R.451-462).
Geotargeting has nothing to do with quality of clicks (R.459-462) as stated by Respondents:
"targeting the advertising to designated geographical areas ("geotargeting") (RB.4). The
geotargeting is used to define the area of advertising coverage.

Yodle claims that its tracking system allows the client to improve its click conversion
results is false (R.459-461).

Yodle did not create a dynamic mirror image of appellant's website, all they did was to
make a copy of appellant's website and change his phone number and his e-mail address in
order for them to be able to illegally record his phone conversations and intercept and read his
e-mails (AB.29-40)(R.468,483)

YSATC states that a customer may request call recording be turned off at any
time (AA.112; R-225-a).

Appellant sent two e-mails dated 5/3/10 and 5/4/10 to Long, which were forwarded to
Leitch, telling them they were not to record his phone conversations (AA. 46-48; R.51-
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53,471.472). Yodle continued to do so until July 21, 2010 (R.531) which is over 3 months after
Leitch agreed to use appellant's phone number, 2 months after respondents were told not to
record his phone calls, and 16 days after being served with the Order to Show Cause (AA.32;
R.34) ordering Yodle to cease and desist on 7/6/10 (R.486) thereby violating the court order.

Respondents claim e-mails from potential clients to appellant were only accessible with
the client's password (RB.4). Appellant's customer e-mails (AB.37-38: AA.59-60; R.59-

60,471) came directly from Long (AB.37,R.59,60) and are accessible bv Yodle (R.110
1111,429).

Respondents claim Yodle charges a monthly fixed Management Fee (Yodle stated
above it charges by the click) and a monthly fixed Advertising Budget Fee, both of which are
non-refundable. Yodle then states any money remaining in a client's Advertising Budget
account at the end of a month is rolled-over to the next month until it is used up or until the end of
the term of the advertising campaign (RB.5).

Respondents admit whatever is in the account at the end of the 3 month period is not
refundable. Yodle controls the amount of advertising dollars spent (AB.46,53; R.436,1I21). The
more in the account at the end of the 3 month period, the more Yodle is able to l<eep (AB.49-
54; R.4321114,4171120).

Respondents state that appellant needed to increase percentage of clicks that would
convert into calls (RB.9). Keywords and geographical modifiers are used to get the click and
have nothing to do with converting a click to a call (R.83). Yodle has not stated one thing Yodle
did to convert the click to a call. Everything they claim they do is before the click is made.

Respondents claim (RB.11) that in order for appellant to sign the e-contract (R.46;
AA.111), appellant was directed to type his name in the signature box, and then, to click on a
different box acknowledging and agreeing to the terms and conditions of the Contact (R.197-

198,46,261). Appellant argued he was not informed of terms and conditions (AB.17-20).
The only document before the appellant was the e-contract (AA.111, R46). The only

terms and conditions on the e-contract is the length of the contract and cost. Nothing is stated
after "Terms and Conditions:". The appellant did not accept the "Contract" the respondents are
referring to as they are including YSATC which was not given to the appellant (AB.17-20).

Yodle refers to Leitch's statement (RB:11; AA.128; R.261):

Okay. Just to make sure. And if you scroll down, you'll see the $750 monthly
budget, works the same as it always has, with adwords, you have the $69 management
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fee, it's pretty basic and at the very bottom you see a little orange or yellow box is, you
literally type your name and check the box, and once you dick I agree, It sends
yourself a copy and sends me one too.

Notice. The only terms and conditions stated by Leitch were in the e-contract (AA.111;

R.46). Leitch does not mention YSATC or any other terms or conditions. Leitch never told the
appellant that he was not entitled to a refund of the unspent advertising dollars.

According to Leitch, appellant was getting a copy of what he signed. Appellant received
only the e-contract (R.46; AA.111). Therefore, appellant never agreed to YSATC as it was
never provided to him and he was not told about It by Leitch as documented above and in

appellant's Brief (AB. 17-20).
Respondents argue that this court should not accept the e-contract (AA.111; R.46) as it

is only a confirmation as it was sent to the appellant after he acknowledged and agreed to the

terms and conditions and accepted the contract (RB.25). Nowhere on the e-contract does it

state it is a "confirmation". Upper left corner states "e-contract". This is Yodle's version of "Bait
and switch".

Respondents next argue the e-contract "confirms that appellant agreed to the terms and
conditions" as it "shows that Appellant was directed to "Click on the check box to agree to our

terms of service" and "Sign your name here." It further shows that he "agreed to E-sign
Disclosures" at "11:03:17," and "signed" his name about a minute and a half later at "11:04:52"

(RB.25-26). 1) Terms of Service was the $69 for management fee and $750 for advertising
budget for 3 months. 2) Respondents are now claiming "E-sign Disclosures" is actually
YSATC. Appellant omitted this line because it refers to e-sIgn disclosures, not "terms and
conditions" of the contract. 3) Appellant was never provided with the E-sign disclosures and

they are not part of the record. 4) E-sign disclosures would refer to disclosures that are required
before the signing of an e-contract. 5) A person would not know that the "E-sign disclosures"
was referring to additional terms and conditions of the e-contract called YSATC. 6) YSATC
(AA.112; R.225a) makes no mention that it is the "E-sign disclosures".

The respondents have provided no proof that appellant was given YSATC before or
after the signing of the agreement. Appellant was very clear in stating: "The respondents are

continuing to perpetuate their fraud upon the appellant and this Court knowing full well that they
never provided YSATC to the appellant until the court proceeding" (AB.18), Respondents
state "Appellant now carefully asserts only that he was not "provided" and "never received" a
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copy of the terms of conditions" (RB.26). The appellant did not use the word "copy".
Respondents clainn that because Yodle's CFO Gordon, states: "requires all prospective

clients, including Appellant, to "sign a standard Yodle contract, consisting of a cover page which
sets forth the length of the e-contract and the fees that the client has agreed to pay Yodle, and,
following the cover page, a series of Terms and Conditions, consisting of separately numbered
paragraphs" (RB.26). This statement is certainly self-serving and conclusory.

As documented by the appellant, he received the e-contract (R.46, AA.111). There
was no series of Terms and Conditions consisting of separately numbered paragraphs

following the cover page (e-contract). This would be an issue for a jury to decide as it is a
material issue as to what the contract consisted of and what did the appellant agree to.

Respondents are now arguing that Leitch lied when he stated to the appellant to check
the box "and once you click I agree, it sends yourself a copy..." (RB.11; R.261). The only
document sent to the appellant was the e-contract. YSATC was not sent and therefore,
appellant never agreed to it. This is a material issue of fact.

Respondents next claims that they selected 14 service terms and 64 geotargeting terms
for Appellant's advertising (RB.11). Most of them being redundant (AB.42-45). That Yodle
was bidding on 896 keywords. Instead of increasing the chances of the appellant getting a click,
Yodle's geotargeting terms are used to restrict the number of clicks he would receive (AB.42-
45: R.451-459).

Respondents claim (RB.12) Yodle generated 2 clients in the month of May worth $299
each or a total of $598. Appellant was charged $819 which means the appellant lost $221
using Yodle. Yodle's use of its geographical modifiers and "Click Rank" bidding software
reduced the number of clicks the appellant would receive and thereby reducing the number of
potential clients for the appellant (AB.42-47; R.451-465).

As documented throughout the appellant's Brief and more fully documented in his
Affidavit in Opposition (R. 419-527) Yodle did not perform all of its obligations under the
alleged Contract. For example, Yodle continued to record the appellant's phone calls after
being notified not to and continued to use their tracking number and e-mail address after
agreeing to use appellant's phone number and e-mail address in order to intercept and read his
e-mails (AB.29-42).

Yodle collected $1,500 in advertising budget fees, spent $474.31 on his advertising
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and appellant had $1,025.70 in his advertising account (RB.12-13). As documented, the
appellant is not entitled to a refund of this money. Yodle did not even spend 1/3rd of the first
month's advertising budget and charged the appellant another $750 for advertising claiming this
is a monthly budget fee which is not refundable (RB.5,12,13; AB.49-54; R.4321116,450).
Leitch never told appellant and there is nothing In the e-contract stating that the money is not
refundable. E-contract only states it will be rolled over (AA.111; R.46). Yodle failed to mention
that in order to continue with them after the 3 month contract is up, you have to continue to pay
the management fee of $69 and the Budget fee of $750 (AB.9; AA.114). Yodle is spending

only $203 per month and collecting $750 per month and pocketing the difference as it is not
refundable (AB.51-54; R.432-434) after collecting the $69 management fee and inflating the
cost of the ads by over 1000% (AB.47; R.464). Yodle, unjustly keeps the $1,025.70.

Respondents then argue they have a "Save Mode". Respondents' have not refuted
any of the documentation in appellant's brief concerning Yodle's "Save Mode" (AB.52-53;
R.440 fl28) which clearly shows that it is useless and part of the scam.

A R G U M E N T

Po in t 1

L E I T C H A N D Y O D L E M A D E M AT E R I A L FA L S E S TAT E M E N T S
AND MISREPRESENTATIONS IN ORDER TO INDUCE APPELLANT

T O S I G N E - C O N T R A C T

Respondents have not contradicted any of appellant's documentation of the false
statements made by Leitch (AB.4-12) or the false statements contained on Yodle's website

(AB.12-17) in order to induce the appellant to sign the e-contract. Instead, they argue that
Appellant "could not have reasonably expected that Yodle was going to provide him with a
dynamic internet advertising campaign 'at cost,' without turning a profit" (RB. 31).

Respondents state "Yodle then debits the Advertising Budget account, for each Click,
by an amount that reflects the added value of all the features and services of its comprehensive
advertising campaign, the significant financial investment in establishing the client's campaign, as
well as profit. (RB.5)" Respondents just admitted Yodle charges by the click and its click costs
have built in charges. Yodle claims is it charges by the month. Which is it? There would be no
need to charge for all these added features and services as Yodle claims it charges by the
month.



7

Leitch should not have stated the following to appellant (AB.6114; R.24,253).
B: But this is one of my personal accounts. What we do is we charge $69 a nnonth

to manage the AdWords for you.
C: $69 to manage.
B: AND OF COURSE YOU HAVE YOUR MONTHLY BUDGET. WHICH IS

G O I N G T O T H E S E A R C H E N G I N E S T H E M S E L V E S .
0: Now that $69, does that also cover Bing and Yahoo?
B: Yeah, that Includes everything I've shown you,...

Respondents have admitted that Leitch made false statements of material facts to
appellant. Leitch stated the $69 covered everything shown to appellant. Yodle is now stating
that Yodle charges for other things in the click costs which also contradicts Leitch's statement that
the advertising dollars were going to the search engines themselves. These are both false
statements of a material fact.

Leitch spent over 1 hour giving his sales presentation, using Yodle's website, with the
intent to induce the appellant to sign the e-contract based upon the knowingly false statements
he made to the appellant (AB.23) and the false statements on Yodle's website (AB.12-17).
Respondents are claiming that appellant did not rely upon these false statements (RB.32). It
was the intent of respondents that appellant rely upon the false statements of material fact that
Leitch made, otherwise, there would have been no reason for Leitch to make these false
statements to induce appellant to sign the e-contract.

The appellant relied upon the following statements of Leitch: 1) that the $69
management fee covered everything (AB.6); 2) that advertising budget of $750 was going to
the search engines themselves (AB.6); 3) that Yodle was going to use his phone number and
e-mail address on mirror image website as agreed to by Leitch (AB.15,31-32); 4) that Yodle's
advertising would cover all of New York State including Manhattan and Brooklyn (AB.43-45;
R.457,458); 5) that Yodle was charging by the click (AB.49; R.44311^31-32, 571); 6) that
Yodle's "Click Rank" bidding software was going to reduce his click costs as stated on Yodle's
website (AB.46; R.443 fl33,463). The respondent are trying to argue that they never agreed
to lower appellant cost per click (RB.31). It follows if you are going to reduce click costs, who
have to reduce the cost per click; 6) Yodle has "strategic partnerships" with the different search

engines (AB.60; R.245,494,562-567). This is refuted by Google (R.590 ̂ 5, 600). Google
states; Beware of SEOs that claim to guarantee rankings, allege a "special relationship"
with Google, or advertise a "priority submit" to Google.
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P o i n t 2

Y O D L E P R O V I D E S E - C O N T R A C T F O R S I G N I N G A G R E E M E N T
WHILE FAILING TO PROVIDE YODLE'S ALLEGED SERVICE

AGREEMENT TERMS AND CONDITIONS TO APPELLANT

The respondents argue that appellant did not raise this issue in the lower court (RB.24).
The respondents admit that appellant has been denied discovery (RB.35-36). Respondents
have not contradicted any of the appellant's documentation concerning this issue (AB.17-20).

Respondents argue appellant waived his right to damages (RB.19). The appellant did
not contractually waive his right to recover damages from the respondents as appellant was
never informed that he was waiving his right to damages as he was never told so by Leitch and
he was never given YSATC. Annexed to Respondent's Brief was a copy of this Court's
September 7, 2012 Decision and Order on Motion accepting the Record on Appeal as filed.
Appellant argued in his motion papers that the e-contract and YSATC were two separate and
distinct documents and the YSATC was not part of the e-contract as he never received it.

Respondents argued that the e-contract and YSATC was one document and should be listed
as one document. This Court by accepting the Record on Appeal as filed, clearly held that the
e-contract and YSATC are two separate and distinct documents.

New York courts have routinely refused to enforce exculpatory clauses when faced with
"willful or grossly negligent acts," as to do so would violate public policy Banc of Am. Securities.
LLC V. Solow Building Co. 11. LLC. 47 AD.3d 239, 847 N.Y.S.2d 49 at 53 (2007).

The common business practice of limiting liability by restricting or barring recovery
by means of an exculpatory provision, although disfavored by the law and closely
scrutinized by the courts is accorded judicial recognition where it does not offend public
policy; however, that policy does not extend to acts that are either willful or
grossly negligent. Enforcement of such a provision is precluded when the misconductfor which it would grant immunity smacks of Intentional wrongdoing, where It Is
willful, as when it Is fraudulent, malicious or prompted by the sinister Intention
of one acting In bad faith. Or, when, as is gross negligence, it betokens reckless
indifference to the rights of others.

Respondents fraud was part and parcel of advertising scam and Respondents
contemplated these events of deception from before they made the phone call. Respondents
should not be allowed to escape liability as 1) their actions in making false statements to

Appellant to sign the e-contract by both Leitch and Yodle's website; 2) their intentional failure to
provide to him YSATC; 3) the illegal recording of his phone calls; 4) the illegal intercepting and
reading of his e-mails; 5) respondents acts in using Yodle's geographical modifiers and click rank
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bidding software in order to restrict the amount of clicks the appellant would receive and to limit
his advertising coverage area; 6) falsely stating that the $69 covered everything; and 7) falsely
stated the $750 advertising budget was going to the search engines when in fact all but $12.94
went into Yodle's pocket (AB.47). Further, Yodle does not need to record phone calls in order
for its tracking number to work as it may be turned off at the customer's request (AB.30;

AA.112). There was no need for respondents to record appellants phone calls or intercept and
read his e-mails.

P o i n t 3

YODLE CONTINUES MIRROR IMAGE WEBSITE AFTER
EXPRESSLY BEING TOLD NOT TO DO SO AND IN

V I O L A T I O N O F C O U R T O R D E R

There is nothing in the e-contract (AA.111; R.46) authorizing Yodle to make or use a

mirror image of appellant's website (R.65). The respondents have not contradicted any of the
documentation presented (AB.26-29) and have not denied that appellant told Long and Leitch
that they had no authority to use mirror image website (AA.46-48).

P o i n t 4

Y O D L E W R O N G F U L LY R E C O R D E D T H E A P P E L L A N T ' S
PHONE CALLS AND INTERCEPTED AND READ HIS E-MAILS

The respondents have not denied any of the appellant's documentation concerning the
illegal recording of his phone calls with third parties, the illegal interception and reading of his e-
mails and the interception of his voice mails (AB.29-42; R.466-483).

Respondents claim that Leitch informed the plaintiff that Yodle would provide him with a
tracking number and that the system recorded phone calls (RB.9) but cite no case law that all
you have to do is notify someone that you are recording their phone calls to make it legal, yet
alone, where the person has specifically taken action to prevent the recording of their phone
conversations (AA.46-48,128,131). The respondents and the lower court ruling (R.17) do not
address the fact that Leitch agreed to use the appellant's phone number and his e-mail address
and not Yodle's tracking number (AB.31,32; AA.124,128,131; R.254,261,273), the fact that

appellant sent two e-mails stating Yodle was not to record his phone conversations (AA.46-
48); and he never agreed to the use of the tracking number (AB.31) and never gave them
permission to do so (R.49).

Leitch clearly and unambiguously stated that appellant's phone number was going to be
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used on the mirror image website (AB.31-33). Leitch was fully aware that, as appellant's phone
number was to be used on Yodle's mirror image website, Yodle could not track or record his

phone conversations. This is further proof appellant never authorized and/or agreed to have
Yodle record or track his phone calls and it was illegal for Yodle to do so (R.466).

Based upon this argument and the lower court's ruling (R.17), all a person would have
to legally do is call someone up, tell them they are going to record their phone calls and that
would make it completely legal, whether or not they object to the recording. There is no case
law holding this and the lower Court failed to address the Penal Laws the appellant argued were
violated (R.477 fl60). The lower court clearly held, by omission, that the Penal Laws concerning
eavesdropping do not apply if you tell someone you are going to record their phone calls and
you do not need their agreement to do so. Respondents want this Court to uphold this illegal
activity by failing to address this issue in full as was done in the lower court.

This would also apply to the intercepting and reading of e-mails. This ruling opens the
flood gates to the recording of phone calls and intercepting and reading of e-mails as all you
have to do is tell them you are taking said actions. Note. Appellant was never told his e-mails
were going to be read by Long (AB.37-39: R.475,480-483).

P o i n t 5

YODLE TAKES DELIBERATE ACTIONS TO RESTRICT,
LIMIT AND OR REDUCE APPELLANT'S ADVERTISING COVERAGE

The respondents have not disputed any of the documentation concerning the use of
geographical modifiers and Yodle's "Click Rank" bidding software system to restrict, limit and/or
reduce the number of clicks the client will receive, thereby reducing the number of potential

clients appellant would have. Respondents are admitting this is exactly what the geographical
modifiers and the "click rank" bidding software system do. This clearly demonstrates that

respondents defrauded the appellant, and thousands of other small businesses, by taking
direct action to sabotage the appellant's advertising campaign (AB.42-48). It is one thing to not

perform under the agreement, it Is another thing to take action that you know will cause harm or to
defeat what the small business owner is paying for.

P o i n t 6

G R O S S N E G L I G E N C E A N D / O R I N T E N T I O N A L T O R T S

The respondents have not refuted any of the appellant's statements concerning their

gross negligence and intentional torts as stated (AB.54).
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P U N I T I V E D A M A G E S

The respondents have not provided any documentation to contradict the appellant's
documentation he is entitled to punitive damages (AB.55).

P o i n t 8

THE LOWER COURT ERRED IN GRANTING SUMMARY JUDGMENT

The respondents have not provided any documentation to contradict the appellant's
documentation that summary judgment should not have been granted (AB.55-56). There are
several issues of material facts before the Court 1) what did the parties agree to; 2) did Leitch
make false statements of material fact in inducing the appellant to sign the e-contract; 3) did

Yodle claim to reduce appellant's click costs; 4) was all of the advertising budget suppose to go
to the search engines; 5) what authority did respondent have to record appellant's phone calls;
6) what authority did respondent have to intercept and read his e-mails, etc.

P o i n t 9

COURT HAS JURISDICTION OVER LEITCH AND LONG

The respondents have not provided any documentation to contradict the appellant's
documentation concerning the reasons why the court has jurisdiction over Long and Leitch
(AB.56-62). The respondents argue in their Brief that Long "did not "project" himself into New
York and all he did was send three e-mails and left two voice messages with appellant". This is
false (AB.50-62). Respondent's admit that Long set up the mirror image of the appellant's
website and chose the 64 geotargeting terms (RB.11) used to restrict the appellant's
advertising coverage area and many of them being redundant (AB.42-45); directly participated
in the recording of appellants phone calls (AB.30; AA.46-48); and was directly involved in the
interception and reading of appellant's e-mails (AB.36-40; AA.50-51).

By not addressing appellant's documentation concerning the actions taken by Long and
Leitch, the respondents are conceding, by omission, that all of appellant's statements are true.

S U M M A R Y

Appellant has produce evidentiary proof in admissible form sufficient to require a trial of
material questions of fact and proceed with discovery.

Appellant has documented 1) Leitch made knowingly false statements to him in order to
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induce him to the sign e-contract (AB. 4-16); 2) Leitch only provided the appellant with the e-
contract and not YSATC (AB. 17-20); 3) Yodle charged appellants credit card in the amounts

of $750 and $819 without any authorization (AB. 20); 4) Yodle recorded the appellant's phone
conversations with clients without any authorization and after being told not to (AB.29-36); 5)

Long intercepted and read his e-mails (AB.36-40; 6) Yodle had no intention of spending the
advertising dollars on advertising (AB.67; R.446). This is support by the fact that Yodle
collected $750 for the months of May and June and spent $203.67 for May and $203.10 for

June (AB.51; R.432). This money is rolled over to the next month and after the client no longer
can afford Yodle, Yodle keeps the unspent advertising dollars as it Is not refundable. Yodle
controls the amount of advertising dollars spent (AB.46,53; R.436,1I21)

The lower court should not have dismissed the appellant breach of contract claim as the

respondents breached the contract by continuing to record the appellant's phone conversations
in violation of YSATC (AA.112; R. 225-a) and state penal laws (AB.54; R.471-473, 477-

478). The respondent's breached the contract by marking up the costs of the clicks after telling
the appellant that all of the advertising dollars were "going to the search engines themselves"
and that the $69 maintenance fee covered everything they showed him. The respondents also
breached the contract that they took specific action by the use of their geographical modifiers

and "click rank" bidding software system to restrict, limit and/or reduce the appellant's
geographical area and to reduce the number of clicks he would receive, thereby, sabotaging the
appellant advertising campaign (AB.65-67).

Supreme Court wrongfully limited the amount of recoverable damages to $1,638 as
the court did not fully address issues raised in the appellant brief and in his Affidavit in

Opposition (R.419-527).
Respondents argue Appellant has not established that he overpaid for Yodle's

services (RB.19). False. Yodle collected $1,638, including $1,500 in advertising budget fees,

spent $474.31 on his advertising and appellant had $1,025.70 in his advertising account
(RB.12-13). Yodle did nothing to earn the $1,025.70 and charged the appellant $494.31 for
what would have cost him $12.94 (AB.47; R.464). Yodle controls the amount of advertising

dollars spent (AB.46,53; R.436,5|21) and unjustly keep the $1,025.70 as it is not refundable.

Respondents argue that appellant understood that the tracking of his e-mails and phone
calls with customers was an integral part of the tracking system and that he "agreed, without
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reservation, to all of Yodle's services and then they refer to Yodle's e-contract and YSATC
(RB.19). This is totally false (R.471-475: AB. 17-20,29-42). Leitch specifically agreed to use
appellant's phone number and e-mail address. If the tracking number was an integral part, as
now claimed, Leitch should not have given the appellant the choice of using his phone number
or the tracking number and should not have agreed to use appellant's phone number and e-mail
address (AB.31-33: AA.124,128,131).

Respondents next state there is no evidence whatsoever in the Record that he lost a
single potential customer due to the tracking activities (RB.19). False. Appellant was never
informed of his voice messages (AB.40; R.4761167) which documents not all potential
customers were forwarded to him.

Whether or not appellant lost a potential customer due to Yodle's recording of his phone
calls is not the issue. The issue is that Yodle had no authority to use its tracking number to record
the appellant's phone calls as he never agreed to it, Leitch agreed to use appellant's phone
number and Respondents were told not to record the phone calls and Respondents violated
Penal Laws §250.00, §250.05 and §250.10 concerning Eavesdropping.

Respondent's next argue that appellant has not submitted any evidence, concerning
continuation of the operation of his mirror image website, to rebut the lower court's finding that
"Yodle has demonstrated that all of the potential customers who were drawn to Yodle's
adverSite [after Appellant sought to terminate the contract] were forwarded to plaintiff' (RB.19).
Again, this Is not the issue. There is nothing in the e-contract (AA.111) authorizing the use of
Yodle's mirror image website (R.424-425) and appellant told respondents not to use the mirror

image website (AA.46-48). Respondents illegally operated the mirror image website.
Respondents state that appellant did not fulfill his obligations. False. Yodle has not

stated any obligation of the appellant. The e-contract only states that customer will pay $69
management fee and $750 advertising. Yodle admits they collected the money.

Yodle claims it produced better results than appellant's Google's Adword campaign

(RB.31). This is false (R.439 25, 26). Appellant documented he was paying Yodle
$300.00 per phone call, which is more than the $299 he was charging, while he paid Google
$100.00 per phone call. (R.439 5125) Appellant was paying $327.60 per phone call if
management fees were included (R.439).

Appellant had two clients from Yodle advertising. At $299 per divorce, he received
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$598.00. He paid Yodle $1,500 for advertising. He lost $902 for the two months using Yodle.
Including management fee of $138, he lost $1,040. According to the Google AdWords
Monthly statements (R. 133-149) appellant paid $430.00 to Google. Figuring 4 divorces from
Google for $1,196, He made $766 (R. 439,1126). This is a difference of $1,668. Appellant did
considerably better with Google. He made money with google, lost with Yodle.

Yodle next argues that appellant attempted to cancel the Contract, not because of
misrepresentation by Yodle, but because of unexpected auto expenses (RB.12). The
appellant never stated he was canceling the e-contract, he stated he would contact Yodle when
he was financially able to proceed (AA.46; R.47).

The operative word is attempted. Appellant did not cancel the contract by Yodle's own
admission. Yodle has not disputed that it collected $750 on April 30, 2010 and $819.00 on

May 28, 2010. Yodle collected its money while deliberately violating the service, the
advertising coverage and costs that Leitch stated Yodle would provide.

The respondents argue "the lower court noted that because Appellant had already
decided to cancel the Contract due to a change in personal circumstances, he could not now

argue that he was damaged by Yodle's alleged failure to provide services as promised (R.I4)"
(RB.14). The e-contract was not canceled and Yodle collected $1,698 and spent $494.31 on
advertising. Yodle collected its money and should have provided the services as promised
which it did not do. Appellant certainly can claim damages for respondents breach of contract
and illegal actions taken against appellant.

The respondents had a legal duty, independent of the contract, not to record the

appellants phone calls after agreeing to use appellant's phone number and e-mail address and
after being told not to record his calls. Respondents had a legal duty not to intercept and read
his e-mails. This legal duty was violated and respondent's actions are a tort. The respondents
keep referring to their tracking of appellant. Tracking does not mean recording phone calls and
intercepting and reading e-mails.

Respondents argue that by submitting Mr. Gordon's sworn affidavit substantiating that
the information that appellant sought in discovery is a trade secret. This is self-serving and
conclusory. The information sought was discoverable and necessary to prosecute appellant's
action.

Yodle is a predator going after thousands of small businesses (R.521) that can ill afford
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to be scammed by Yodle. Yodle uses terms such as keywords, geotargeting, geographical

modifiers, conversion rate, clicks into calls, roll over and click rank bidding software system and
then tells small business owner what he wants to hear as to what Yodle is going to do for him in

order to induce them to sign Yodle's contract which does not tell them about what they are

actually signing such as no refunds on unspent advertising dollars and that Yodle controls the
amount of money being spent. In this economy, times are tough for small businesses and they
need to be protected by this Court. They do not need to be scammed out of $819 per month
based upon false statements and advertising that Yodle knows it is not going to provide.
These small businesses do not have the time or the money to pursue Yodle. It would cost
them more than what they lost to Yodle. Many of the internet complaints {R.308-313) make the
same complaints that appellant has.

Yodle is using its geographical modifiers and "click rank" bidding software system while

claiming Yodle "rolls over" the unspent advertising dollars in order defraud thousands customers
of over 25 million dollars a year (R.448-451).

The appellant has clearly documented issues of material fact that need to be determined

by a jury.

C O N C L U S I O N

Based on the foregoing, the Decisions and Orders of the lower court should be reversed
and this matter remanded back to the lower court for discovery and trial.

Dated: November 30, 2012

Respectfully submitted
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108 Brunswick Road
Troy, New York 12180
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