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P o i n t I

D E F E N D A N T D I D N O T E F F E C T I V E LY WA I V E f fl S
RIGHT TO COUNSEL EVEN FOR PURPOSES OF
ARRAIGNMENT IN CITY COURT, LET ALONE FOR
PURPOSES OF THE GRAND JURY PROCEEDING

P A G E
1

1

A. Pursuant to the clear provisions of the Criminal Procedure Law, 20
Defendant, when appearing before Albany City Court, did not waive his
right to counsel

B. At his City Court arraignment. Defendant did not unequivocally waive 22
his right to counsel in future proceedings.

C. Because Albany City Court is a local criminal court, it had no 23
jurisdiction over the Grand Jury proceeding, and City Court's
determination as to whether Defendant had waived his right to counsel
was of no effect in the Grand Jury proceeding

D. Under prevailing case law, the record here is insufficient to establish 25
that Defendant's alleged waiver of the indelible right to counsel was
knowing, voluntary and intelligent; accordingly, there was no effective
w a i v e r

P o i n t I I 3 7
BECAUSE DEFENDANT DID NOT EFFECTIVELY
WAIVE HIS RIGHT TO COUNSEL BEFORE THE
GRAND JURY, WHERE HE APPEARED WITHOUT
COUNSEL, HE DID NOT EFFECTIVELY WAIVE
IMMUNITY; ACCORDINGLY, THE JUDGMENT
MUST BE REVERSED, THE INDICTMENT
DISMISSED, AND FURTHER PROSECUTION
P R E C L U D E D



P o i n t I I I 3 8
HAVING PRODUCED NO EXECUTED CPL 190.45(1)
WAIVER OF IMMUNITY, THE PEOPLE HAVE
FA I L E D T O P R O V E T H AT D E F E N D A N T WA I V E D
IMMUNITY; ACCORDINGLY, THE JUDGMENT OF
CONVICTION MUST BE VACATED, THE
INDICTMENT DISMISSED, AND FURTHER
P R O S E C U T I O N P R E C L U D E D

P o i n t r V 4 3
THE PEOPLE D ID NOT PROVE THAT DEFENDANT
VALIDLY WAIVED IMMUNITY, FOR THEY DID NOT
E S TA B L I S H T H AT T H E P U R P O R T E D WA I V E R
D O C U M E N T WA S " S U B M I T T E D " T O T H E G R A N D
JURY, AS REQUIRED BY CPL 190.50(5)(c)

P o i n t V 4 6
SUPREME COURT ERRED IN DENYING
DEFENDANT 'S MOTION FOR A TR IAL ORDER OF
DISMISSAL, FOR THE PEOPLE PROVED NO
DAMAGE TO THE BUILDING OR BANNER, AND
THUS FAILED TO ESTABLISH A PRIMA FACIE CASE
OF CRIMINAL MISCHIEF IN THE SECOND DEGREE

P o i n t V I 5 1
SUPREME COURT COMMITTED REVERSIBLE ERROR IN
CHARGING THE JURY THAT WHERE, AS HERE, THERE IS
NO PHYSICAL DAMAGE, COST OF
REPAIR CAN INCLUDE CLEANUP COSTS

P o i n t V I I 5 3
I F D E F E N D A N T ' S C O N D U C T I N S U L LY I N G T H E
COURT OF APPEALS BUILDING IS HELD TO
C O N S T I T U T E " D A M A G I N G " T H E B U I L D I N G U N D E R
PENAL LAW 145.10, THEN THAT STATUTE IS
U N C O N S T I T U T I O N A L LY VA G U E



P o i n t V n i 5 6
THE EVIDENCE WAS LEGALLY INSUFFICIENT TO
ESTABL ISH THAT THE REASONABLE COST OF
CLEAN UP EXCEEDED $1,500, AND SUPREME
C O U RT S H O U L D T H E R E F O R E H AV E D I S M I S S E D
THE CHARGE OF CRIMINAL MISCHIEF IN THE
S E C O N D D E G R E E

A. The Court of Appeals incurred no additional labor costs in respect of 57
the cleanup; accordingly, no labor costs can be considered damages caused
by the spraying

B. In the absence of expert evidence, it was not shown that the methods 58
and equipment the Court of Appeals staff used for the cleanup were
reasonably necessary and appropriate; accordingly, the evidence was
legally insufficient to establish any necessary and appropriate cost of
cleanup

C. There was not legally sufficient evidence that it was reasonable for the
Court of Appeals to use its own employees, rather than an outside
contractor, for the cleanup

D. Because the evidence as to the labor costs of the cleanup was based on
inadmissible hearsay, there was not legally sufficient evidence to prove
any such costs

E. Conclusion

Point IX
THE VERDICT OF GUILTY WAS AGAINST THE
WEIGHT OF THE EVIDENCE

P o i n t X
S U P R E M E C O U R T C O M M I T T E D R E V E R S I B L E
ERROR IN PRECLUDING THE OPIN ION TESTIMONY
OF R ICHARD SENTER

P o i n t X I 7 1
T H E O R D E R D I R E C T I N G D E F E N D A N T TO PAY
RESTITUTION SHOULD BE VACATED, OR AT
L E A S T M O D I F I E D

C o n c l u s i o n 7 2



P R E L I M I N A R Y S TAT E M E N T

Defendant, Charles E. Collins, m, appeals from a judgment of conviction of the

Supreme Court, Albany County (Lamont, J.), rendered February 18,2000, upon a jury
verdict convicting him of criminal mischief in the second degree (Penal Law 145.10),

sentencing him thereon to an indeterminate term of imprisonment of 1 1/3 to 4 years in
state prison, and ordering him to pay restitution.

STATEMENT OF FACTS

Alleged Offense Conduct

On January 26,1998, at between 5:30 AM and 6:00 AM, Defendant sprayed the

front of the Court of Appeals building in the City of Albany with a watery substance

containing chicken manure. (A* 153; 246 - 248; 254 - 258 ). The substance, contained in
a cinglp 55-gallon drum (A 262; 264; 267 - 271), had a strong, offensive odor (A 152 -

154; 157).

T QtPr that day. Defendant was arrested and arraigned in Albany City Court, before

Judge Herrick, on charges of criminal mischief in the second degree (Penal Law 145.10, a
class D felony) and criminal tampering in the third degree (Penal Law 145.14, a class B

misdemeanor) (A 31 - 36). At the arraignment, the court read the charges to Defendant,
who was without counsel (A 32 - 33). This colloquy ensued:

The Court: You have a right to an attomey and the right to an adjournment
in order to obtain an attomey. If you cannot afford an attomey, I will
appoint one to represent you. Can you afford your own attomey?

* "A" refers to the appendix to this brief.
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Mr. Collins: No. I can't.

The Court: I am going to enter a plea of not guilty. I will have the public
defender speak to you.

Mr. Collins: I would prefer not to have the public defender's office. The
last time I had them, they lied to me. They didn't do their job. They
refused to discus this case with me.

The Court: What is your proposal regarding representation?

Mr. Collins: I will represent myself.

The Court: I have provided you with copies of the charges. I have some
statement. I have not provided you with copies of it yet. I am going to have
copies made and I will get copies of those right now. Do the People have a
recommendation on bail for the Class D felony and Class B misdemeanor?

Ms. Boland [the Assistant District Attomey]: Based on the seriousness of
these charges at approximately 6 a.m. at the Court of Appeals Building,
the People recommend this defendant be remanded to the custody of the
Albany County Sheriff with no bail.

The Court: Mr. Collins, the People recommend no bail here. Having had
experience previously with Mr. Collins, it's my recollection that you
appear when you are supposed to appear; however, this is a serious matter
so I will set bail. I am going to set bail in the amount of $7,500.

(A 32-34)

Later on January 26, Defendant made bail, and the court told him to reappear on

February 3, 1998 (A 37).

On February 3,1998, this colloquy occurred in Albany City Court:

The Court [Judge Herrick]: How are you, Mr. Collins?

Mr. Collins: Good morning.

The Court: Mr. Collins appears on his own, appearing pro se, in this
matter. The People have indicated that this matter is being considered by
their office for possible presentation to a Grand Jury. Mr. Collins, at this
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point in time, how do you wish me to proceed? These are -the charges
contained a felony. How do you wish the Court to proceed?

Mr. Collins; Pd like to go to the Grand Jury.

The Court: You want to waive this matter to day for purposes of
presentation to the Grand Jury?

Mr. Collins: Yes; I would like to know when I am going to receive a date
as to when to appear before the Grand Jury. The last time they took it up,
they waited two months and never took it to the Grand Jury.

The Court: I can't fix a date when this case is going to be presented to the
Grand Jury. I will mark this case waived to the Grand Jury.

(A 40-41)

In Defendant's two appearances before the Albany City Court, the court never

informed him of the risks and disadvantages of proceeding pro se. Nor did the court

inform him of the possibility of having counsel assigned to act as "stand-by" counsel. Nor

did the court inform him, pursuant to CPL 180.10(5), that by proceeding pro se at his

arraignment he was not waiving his right to counsel at any subsequent proceeding in this
criminal action.

After his appearance in Albany City Court, the People notified Defendant of his

right to appear before the Grand Jury, which he did on April 28,1998. Before the Grand
Jury, where Defendant was not represented by counsel, the following colloquy occurred:
By Mr. Horn:

Q. Would you please state your name and occupation for the court, sir?
A My name is Charles E. CoUins, m, and I'm a paralegal.
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Q Excuse me could you keep your voice up?

A I'm a part-time paralegal.

Q And you are aware that the Grand Jury of Albany County is
investigating an incident which occurred on Januaiy 26 , 1998, at the
Court of Appeals located at 20 Eagle Street in the city of Albany, County
of Albany, State of New York, is that correct?

A What date did you say?

Q January 26̂ .

A That's correct.

Q And you have decided to proceed here pro se, as your ovm attorney,
correct?

A That's correct.

Q And you are aware that under CPL Section 190.52 you have a right to
have an attorney present in the room with you during this proceeding, if
you so desire, and if you are unable to afford one will be provided for you
free of charge, is that correct?

A That's correct.

Q Okay. Now, you were charged with certain offenses related to this
incident in Albany Police Court, in connection with this incident, is that
correct?

A That's correct, two charges.

Q And you have indicated in your capacity as your own attorney that you
wish to testify and give evidence before this Grand Jury?

A T h a t ' s c o r r e c t .

Q Now, prior to testifying I'm going to ask you to execute a document
entitled waiver - are you familiar with what it means to waive immunity?

A Ye s , l a m .

Q And do you understand that by signing this document you give up
certain legal rights?
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A That's correct.

Q Now, I gave you a copy of this document prior to your coming in here,
is that correct?

A That's correct.

Q Please don't sign it quite yet.

A Okay.

Q Have you had time to review that document?

A Yes, I have.

Q Okay. And you understand specifically that you give up any immunity
from prosecution which you would otherwise obtain by testifying before
the Grand Jury?

A That's correct.

Q And do you understand that any statements you make to this Grand Jury
will definitely be used against you in this proceeding and any other
proceedings?

A That's correct.

Q With those admonitions in mind I furnished you already a copy of the
waiver. Please take a few moments and examine it.

A (The witness examines the document)

Mr. Horn: And if you wish to execute this document please do so
in the presence of the Grand Jury Foreman.

(Whereupon, the witness executes the waiver of immunity; the
Foreman of the Grand Jury signs the document as a witness
thereto; and the official Grand Jury stenographer, a notary public,
takes the witness's acknowledgement).

By Mr. Horn (continuing):

Q Now, showing you this document entitled waiver - did you sign that in
the presence of the Foreman of the Grand Jury?
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A Yes, I did.

Q Have you read the document?

A Yes, I have.

Q Do you understand the document?

A Yes, I do.

Q Do you swear to the truthfulness of the matters contained within that
document?

A What do you mean by the truthfulness, it says I'm waiving my
immunity.

Q And that is your intent?

A That's my intent.

Q Everything it states in that document is true?

A That's correct.

(Grand Jury Minutes, pages 12 - 16). Defendant then went on to testify concerning the
incident in question.

Arraignment on Indictment

On May 4,1998, Defendant appeared without counsel in County Court for

arraignment on an indictment charging the single offense of criminal mischief in the
second degree (Penal Law 145.10) (A 19). At Defendant's request, the court adjourned
the matter to allow him to decide whether he wished to be represented by appointed

counsel (A 120 - 122).

Before County Court on May 8, 1998, Defendant advised that he could not afford

to retain counsel, but added that he distrusted the Public Defender's Office (A 123 - 124).
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The court had the Public Defender's Office represent Defendant for purposes of

arraignment, which then proceeded with Defendant entering a plea of not guilty (A 125 -

127).

Motions to Dismiss Indictment and to Preclude Prosecution

By notice dated May 1,1998, Defendant moved to dismiss the indictment and to

suppress all statements he had made to the District Attorney and to the Grand Jury, on the
ground that he had never validly waived his right to counsel (A 43 - 44). He argued that
the right to counsel had attached upon the filing of criminal charges against him, and that

Judge Herrick's limited colloquy with him was insufficient to establish a knowing,
intelligent and valid waiver (A 45 - 56). In this motion, he made no argument concerning
immunity.

By supplemental affidavit of May 11,1998, Defendant argued for the first time
that his prosecution should be precluded (A 88). He urged that, because his right to

counsel was not honored before the Grand Jury, any waiver of immunity before the Grand

Jury was ineffective, and that he therefore received transactional immunity upon

testifying (A 88). Further, he argued that there was not effective waiver of immunity
because the alleged waiver of immunity document was never "submitted" to the Grand

Jury as required by CPL 190.50(5)(c) (A 91).

Opposing Defendant's motion, the People argued that the record as a whole
established that Defendant knowingly, intelligently and voluntarily waived his right to

counsel (A 102 - 103). The People suggested that Defendant's decision to represent

himself at his City Court arraignment, his status as a paralegal, his self-representation on
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other matters - all civil~and his submission of pro se motions in this matter̂  sufficed to

establish an effective >vaiver (A 102 - 105; 114 - 115).

On February 3,1999 and March 3,1999, a hearing was held on Defendant's

motion to suppress and to preclude his prosecution. Before the start of testimony. County

Court acknowledged that the purpose of the hearing was "to flush out relevant facts

which are not currently part of the record in that case" (A 129). The sole witness at the

hearing was Albany City Court Judge Herrick.

Judge Herrick explained at the hearing that he had had experience with Defendant
in his court before January 26,1998 (A 131). From early 1996 to early 1997, Defendant

had had charges pending in Albany City Court involving a smoke bombing of a parking

garage (A 132). In that case, though Defendant was represent by counsel, he yet made
"pro se" motions (A 132). Judge Herrick maintained that, in his opinion. Defendant's pro
se motions had demonstrated "that he was very knowledgeable about legal matters, about

his rights as a defendant in a criminal proceeding" (A 135). In the smoke bombing case.
Defendant had made a motion to proceed pro se, but with a legal adviser (A 136 - 137).

Judge Herrick acknowledged that he had denied Defendant's motion, because Defendant
"was unable to focus on the actual issues of the specific charge and went fair afield in his

motion, making allegations pertaining to the Court of Appeals having violated his rights,
etcetera" (A 138 - 139).

^ Defendant submitted a single pro se motion in this matter after his City Court arraignment and before his
Grand Jury appearance (A 21 - 22). The motion did not evince any appreciation on Defendant's part of the
risks of self-representation.
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Judge Herrick testified that his knowledge of Defendant's legal abilities also came

from articles written under Defendant's name in which the author had discussed parental

rights and the right to proceed pro se (A 141 -148). In one undated paper appeared the
following regarding waiver of the right to counsel in parental rights proceedings (from

People's Exhibit 4, page 7, column 2):
If you are appearing pro se the judge besides informing you or your rights
must also inform you of the following before you can legally waive your
right to counsel. The N.Y. Court of Appeals InReS. 29 N.Y.2d 209 stated
"the courts have become increasingly reluctant to accept such waivers
unless made with sufficient awareness of the relevant circumstances and
probable consequences .... * To be valid', the Supreme Court declared in
the Von Moltke case 68 S.Ct. 316, 323 *such waiver must be made with
the apprehension of the nature of the charges, the statutory offenses
included within them, the range of allowable punishments thereunder,
possible defenses to the charges and circumstances in mitigation thereof,
and all other facts essential to a broad understanding of the whole
mat te r. ' "

(A 117). While this newspaper stated that it was published by Charles E, Collins, III,
(page 3, column 2), it did not identify the authors of the individual articles in it.

In another paper purportedly published by Defendant, this one dated October,

1996, appeared an article containing excerpts from Brainardv Brainard, 88 A.D.2d 996
(2"** Dept 1982), and Matter of Lawrence S. (In Re S.), 29 NY2d 206 (1971) (A 118).
Both excerpts concerned the right to counsel and the court's obligation to inform the
respondents - one in a juvenile delinquency proceeding, one in a support proceeding - of
the consequences of the waiver of the right to counsel.

In the same paper appeared an article, starting on page 8 and apparently written by
Defendant, concerning his experience with the Public Defender's Office in a prior
criminal proceeding before Judge Herrick in Albany City Court. The only discussion in

9



this article concerning the waiver of the right to counsel consisted of an excerpt from a

decision by Judge Herrick in the prior criminal proceeding in which he denied

Defendant's motion to proceed pro se. In the excerpt, the court noted:

the Court must grant the motion [to proceed pro se] provided that the
Court is satisfied that the accused has made the choice with sufficient
understanding, intelligence and education, [citation omitted] If the court is
not satisfied, the court may not proceed until the defendant is provided
with counsel of his choice or by assignment." CPL 170.10(6).

(A 119). Nowhere in the papers did the author(s) actually set forth the disadvantages of

appearing without counsel in a criminal proceeding. Nor, of course, did they address the
specific risks of appearing without counsel in this criminal proceeding, or before the
Grand Jury.

At the hearing. Judge Herrick did not testify that, in this case, he had determined

that Defendant was waiving his right to counsel for purposes of the Grand Jury

proceeding or any superior court proceedings. Rather, he testified, he "allowed
[Defendant] to represent himself in my court, in Albany City Court" (A 131 - 132).
Decision on Motion to Dismiss Indictment and to Preclude Prosecution

In a decision and order dated May 19,1999, Judge Rosen noted that, before a

court may allow a defendant to proceed pro se, "the Court must undertake a searching

inquiry to determine that the defendant understands what he risks in waiving his right to
counsel." (citations omitted) (A 6). The court went on to write:

However, the Court's familiarity with the defendant is a factor the Court
may also use in evaluating the defendant's competence to waive a
fundamental right. See, e.g. People v Tortoricci. 249 AD2d 588 (Third
Dept.)affd NY2d . The quality of defendant's pro se
submissions to the Court may also be utilized by the Court in determining
whether defendant's motion to proceed pro se is made knowingly and
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intelligently. People v Van Hook. 184 AD2d 741 (Second Dept.) Iv denied
80NY2d 935

(A 6).
Thereafter, Judge Rosen concluded that "Judge Herrick's familiarity with the

defendant, along with Judge Merrick's opinion as to the quality of defendant's pre-trial

motions and his perusal of the defendant's writings on parental rights," and the colloquies

the court had with Defendant at his arraignment, was sufficient to establish a waiver of

the fundamental right to counsel "m the present matter" (A 7 - 8 (emphasis added)),

apparently referring not only to the City Court arraignment, but to the entire criminal
action.

Judge Rosen then went on to consider whether Defendant had validly waived

immunity before the Grand Jury. In this analysis. Judge Rosen presumed, without

explanation, that Defendant's alleged waiver of the right to counsel at his arraignment in
Albany City Court carried over to his appearance before the Albany County Grand Jury

(A 8 - 11). Thus, the court only considered whether the ADA's colloquy with Defendant
at the Grand Jury was sufficient to establish a valid waiver of immunity, assuming

Defendant had effectively waived his right to counsel at the Grand Jury proceeding.

Finding the colloquy sufficient, the court denied Defendant's motion (A 8 - 11).
Tr ia l

A jury trial was held on 11 days, from December 10,1999 to December 23,1999.

Pertinent trial testimony may be summarized as follows.

Brian Emigh, building manager for the Court of Appeals building (A 185), arrived

at the building at about 5:55 AM on Monday, January 26,1998, a cold morning (A 186;
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195 - 195-a). On parking his car, he noticed an offensive odor (A 186), and he observed

that the front of the building had been soaked with a liquid (A 187). Within a few

minutes, the police arrived (A 188). At his request, the Albany Fire Department came,

and removed from the front of the building a 22-by-7-foot banner commemorating the

Court of Appeals' 150̂  Anniversary (A 174; 189). Emigh thought the banner was ruined

(A 190), but he conceded that he did not examine it closely before the police removed it

(A 189 - 190). Also at Emigh's request, the fu-e department hosed the building down (A

201 - 203).

Eight Court of Appeals' employees participated in the ensuing cleanup, which

lasted the entire work week (Monday through Friday) (A 192). Emigh calculated that his

employees spent 170 man-hours on the cleanup (A 193), and he claimed that $3,664.23 of

salary paid to these employees was attributable to their work on the cleanup (A 194).

About one month after the spraying, Emigh testified, he provided Stuart Cohen,

Chief Clerk of the Court of Appeals, with a list of man hours spent on the cleanup. He

used his calendar to prepare the list, but he apparently discarded the calendar at the end of

1998 (A 217 - 218). He conceded that he did not calculate the monetary value of the time

spent in the cleanup, and that his testimony as to the employee cost of that cleanup was

based on conversation with Brian Fitzpatrick, another Court of Appeals employee (A 219;

222 - 223). He admitted that he had no way of knô ving whether the figure Fitzpatrick

supplied was accurate (A 219). Fitzpatrick himself did not testify.

When it became apparent, during Emigh's cross-examination, that his testimony

as to the cost of cleanup was based, not on his own knowledge, but on information from,
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and calculations by, Fitzpatrick, defense counsel moved to strike that testimony as

hearsay. Supreme Court denied the motion. (A 223).

When Emigh first inspected the sprayed area on the morning of January 26, he

observed no ice crust (A 195 - 196). In fact, he recalled no ice crust on the building

before the fire department sprayed it (A 205). The water sprayed by the fire department

froze, encrusting the building with ice (A 205). The ice never melted during the cleanup

operation, for the ambient temperature remained too low (A 206).
At Emigh's direction, a court employee rented a cold-water pressure washer on

the morning of the spraying (A 207). This washer, from the Grainger company, a

wholesale industrial equipment supplier, was too weak for the job (A 207; 210 - 211;

232). Thereafter, Emigh explained, he arranged for a different pressure washer (A 191;
212-213). The new washer, which, apparently, was also a cold-water washer, amved
that afternoon from another vendor, Albany Ladder (A 212 — 213; 220 — 221).

Emigh explained that he used a cold-water pressure washer, rather than a hot-
water washer, because, in his opinion, based upon unspecified "experience in the past,

the latter actually caused more ice build-up than the former (A 224 — 226).

According to Emigh, two men were needed to use the pressure washer (A 215).

Additionally, two men were used to push scaffolding erected for the cleanup (A 213 -

215). Emigh also had people working constantly to tiy to keep the sidewalk in front of the
building ice-free (A 215).

On the morning of the spraying, Albany Police Department Detective Michael

Haggerty secured the banner (A 158; 160-161), which was covered with a foreign
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substance and had a strong odor (A 159; 161 -162). In fact, the odor was so strong that

Haggerty did not put the banner in the regular evidence room. Instead, he wrapped it in a

large piece of garbage bag, which was not airtight or watertight (A 163), and put it on the

roof of police headquarters, where it was exposed to the elements for several months.

Thereafter, in June or July, 1998, when it was dry and odor free, it was placed in the

regular evidence room (A 161 - 166). In fact, Haggerty agreed that, in its present

condition, the banner has no sign of any damagê  (A 167).

Stuart Cohen, also testifying for the People, admitted that he consulted with no

one to determine whether the sprayed substance would be washed away with rain and

without spray cleaning (A 180 - 181).

Cohen testified that none of the Court of Appeals' staff who worked on the

cleanup operation was paid overtime for the work; instead, the maintenance staff

continued to work their normal hours, for their normal pay (A 168 - 169; 176). He

estimated that the staff who worked on the cleanup were paid a total of $550.00 to

$700.00 per day attributable to the cleanup, over 5 days, making a total in the range of

$3,000.00 (A 169). On cross-examination, Cohen conceded that his information as to

how much time Court employees spent on the cleanup was based on information from

Emigh (A 182 - 183). For this reason, defense counsel moved to strike Cohen's testimony
as to the labor cost of the cleanup. Without explanation. Supreme Court denied the

motion (A 183).

On the morning of the spraying, Cohen recalled, the banner was soaked,with the

sprayed substance and was foul-smelling (A 171). Eventually, he explained, the Court

^ The banner may now be torn in some spots. The record does not reflect that it was torn at or before trial.
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obtained a replacement banner for $950, and retained a sign company to mount the new

banner for $740'*(A 172 - 173).

Robert Hanley, an owner of the Hanley Sign Company, explained that his

company hung a new banner for the Court of Appeals in March, 1998, at a cost to the
CourtofS690.22(A229- 231).

Carol Dooley, an employee of the Grainger company (A 232), explained that

Grainger's net charge to the Court of Appeals for rain suits, gloves and water hose used in
the cleanup was $210.34 (A 234 - 237).

Laurie Dyer, Credit Manager for Albany Ladder Company, reported that the cost

to the Court of Appeals for rental of Albany Ladder's pressure washer was $225.00 (A

226 - 228).

The People offered no expert testimony as to whether the methods used to clean

the building were reasonable. Nor was there evidence that the Court incurred any

expenses for labor or services of any non-Court of Appeals employee.
After the People rested. Defendant moved to dismiss the charges on several

grounds, including insufficient proof of any damage to the building or banner (A 238 -
244). The court denied the motion (A 247).

In his defense. Defendant called to the stand Richard Senter, owner of a 600-acre

farm in Stephentown (A 250). Senter explained that he has been farming for the last 40

years, and has had chickens (A 250). He is familiar with both cold-water pressure washers
and hot-water washers, having used them both on the farm for, inter alia, cleaning manure

^ In feet, a representative of the sign company explained that the cost of hanging the banner was $690.22 (A
231), and the People seemed to concede this in their summation (A 287).
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from concrete (A 251 252). Defense counsel attempted to ask Senter hypothetical

questions as to the proper method of cleaning the stone exterior of the Court of Appeals
building after the spraying, but Supreme Court sustained the prosecutor's objections (A

252-254) .

Finally, Supreme Court allowed defense coimsel to make an offer of proof as to

Senter's testimony in the jury's absence. Defense counsel explained that Senter has 40-

years' experience cleaning manure off stone and rock surfaces in hot and cold weather (A

257). He anticipated that Senter would testify that, by spraying the water and chicken
feces solution with cold water in sub-freezing temperatures, the sprayed material bonded

to the stone surface, making the cleanup lengthier and more expensive. Further, counsel

explained, Senter would opine that the best way to clean the building would have been to
use a hot-water pressure washer (A 258).

Without explaining the specific basis for its decision. Supreme Court precluded

Senter's opinion testimony (A 259 - 260).

In his summation, the prosecutor instructed the jury to disregard the cost of

purchasing a new banner. Instead, the prosecutor urged, the jury should consider only the
cost of hanging a new banner, $690.22 (A 286 - 287). In addition, the prosecutor urged

the jury to consider the following costs to have been incurred in the cleanup: $210.35̂  to
purchase supplies from Grainger; $225,00 to rent a spray washer from Albany Ladder;
and $3,664.23 for salary of maintenance employees attributable to the cleanup operation

(A 288).

^ This should be $210.34 (A 234 - 237).
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Supreme Court charged the jury that cleanup cost was a cost of repair, which was

to be included in assessing damage under Penal Law 145.10, criminal mischief in the

second degree (A 291 - 292). Defendant objected to this charge. While he agreed that the

cost of repair was to be included in assessing damages for purposes of criminal mischief,

he urged that cleanup was not repair, and that the cost of cleanup therefore should not be

coimted in assessing damage (A 271 - 272; 298-a).

The jury found Defendant guilty of criminal mischief in the second degree (A

299).

Motion to Set Aside Verdict

In an oral motion to set aside the verdict, made at the sentencing hearing of

February 18,2000, defense counsel "move[d] to set aside the verdict on all the grounds

that were set forth in the objections during the trial and in the objections to the Court's

charge to the jury and the exceptions thereto" (A 300 - 301). Counsel specifically urged

that, if Defendant's conduct did cause damage to the building within the meaning of the

criminal mischief statute, then that statute is unconstitutionally vague and therefore void

(A 301 - 305). Supreme Court denied the motion (A 306 - 307).

Sentencing

Supreme Court went on to sentence Defendant to a term of imprisonment of 1 1/3

to 4 years (A 308). Also, the court ordered Defendant to pay restitution in the sum of

"$3,664.23 cleanup costs, that's to the employees of the Court of Appeals who could have

been doing other work; $210 that the court paid to the Grainger Company; $225 that the

court paid to Albany Ladder; $690.22 that the court paid to Hanley Sign; and $950 that
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the Chief Clerk, Mr. Cohen, testified that the court spent for a new banner" (A 308"—

309).
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A R G U M E N T

P O I N T I

DEFENDANT DID NOT EFFECTIVELY WAIVE HIS RIGHT TO
COUNSEL EVEN FOR PURPOSES OF ARRAIGNMENT IN CITY
COURT, LET ALONE FOR PURPOSES OF THE GRAND JURY

P R O C E E D I N G

In its decision on Defendant's motion to dismiss the indictment, County Court
concluded that Defendant had validly waived his right to counsel before Albany City
Court Judge Herrick (A 7 - 8). With no specific explanation, the court also apparently
concluded that that waiver extended to the Grand Jury proceeding months later (A 8 -
11). It is respectfully submitted that both conclusions are erroneous.

Defendant's indelible right to counsel attached on January 26,1998, upon the
filing of a felony complaint against him in Albany City Court, which commenced the
criminal action (A 29). See. People v Chapman. 69 NY2d 497, 500 (1987); People v
Samuds, 49 NY2d 218 (1980); People v Kirk. 275 AD2d 983 (4̂  Dept 2000); CPL
1.20(16), (17). "[T]hat right continued throughout the criminal proceeding "
Chapman, supra; see also. People v Kirk, supra. Moreover, "since defendant had already
been accused of a serious crime, his appearance before the Grand Jury was
unquestionably an occasion 'when legal advice is most critically needed' (People v
Settles, 46 NY2d 154, 164)." Chapman, supra.

For the reasons which follow, it must be concluded that Defendant never

effectively waived his right to counsel. Specifically, the following analysis will
demonstrate that the putative waiver was ineffective because the procedures mandated by
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the Criminal Procedure Law to validly waive the right to counsel were not followed;

because the waiver was not unequivocal; because City Court had no jurisdiction to

determine a valid waiver for purposes of a Grand Jury appearance; and because the

waiver was not shown to be knowing, intelligent and voluntaiy.

A. Pursuant to the clear provisions of the Criminal Procedure Law, Defendant,
when appearing before Albany City Court, did not waive his right to counsel

A city court, such as Albany City Court, is a "local criminal court" (CPL

10.10(3)(c)). CPL article 180 concerns proceedings in local criminal courts. As pertinent
here, CPL 180.10(5) provides:

A defendant who proceeds at the arraignment without counsel does not
waive his right to counsel, and the court must inform him that he continues
to have such right as well as all the rights specified in subdivision three
which are necessary to effectuate it, and that he may exercise such rights at
any stage of the action.

(emphasis added). CPL 180.10(5) could not be clearer: "A defendant who proceeds at the

arraignment [in a local criminal court upon a felony complaint] without counsel does not

waive his right to counsel " Plainly, Defendant's statement, at the arraignment, "I will

represent myself (A 33), was not a waiver of the right to counsel. To deem it a waiver of

the right to counsel, as Judge Rosen did in denying Defendant's motion to dismiss the

indictment, is to ignore the plain language of the statute. For this reason alone, it must be

concluded that Defendant's decision to proceed without counsel at the arraignment was

not a waiver of the right to counsel as to any part of the ensuing criminal prosecution,

including the critically important Grand Jury proceeding.
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Even ignoring CPL 180.10(5)'s express limitation of the effect of a decision to

proceed without counsel at the arraignment, other language in CPL 180.10 precludes the

conclusion that, at the arraignment. Defendant waived his right to counsel at any future

proceeding, including the Grand Jury proceeding.

CPL 180.10(3) and (4) provide as follows:

3. The defendant has a right to the aid of counsel at the arraignment
[before a local criminal court upon a felony complaint] and at every
subsequent stage of the action, and, if he appears upon such arraignment
without counsel, has the following rights:

(a) To an adjournment for the purpose of obtaining counsel; and

(b) To communicate, free of charge, by letter or by telephone, for the
purpose of obtaining counsel and informing a relative or friend that he has
been charged with an offense; and

(c) To have counsel assigned by the court in any case where he is
financially unable to obtain the same.

4. The court must inform the defendant of all rights specified in
subdivisions two and three. The court must accord the defendant
opportunity to exercise such rights and must itself take such affirmative
action as is necessary to effectuate them.

Here, City Court advised Defendant of his right to counsel at the arraignment (A

33). In violation of CPL 180.10(3), (4) and (5), however, the court failed to advise him of

his right to counsel at all subsequent stages of the action, including the Grand Jury

proceeding. Nor did the court inform Defendant that, by proceeding without counsel at

arraignment, he did not waive his right to counsel at subsequent proceedings. If, at his

Albany City Court arraignment. Defendant can be said to have effectively waived his

right to counsel in future proceedings, though City Court failed to apprise him of this
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information, then CPL 180.10 might as well be expunged. Clearly, City Court's failure to

apprise Defendant of this information precludes a finding of waiver of the right to counsel

in future proceedings, including the Grand Jury proceeding.

B. At his City Court arraignment, Defendant did not unequivocally waive his right
to counsel in future proceedings

To be effective, a waiver of the right to counsel must be, inter alia, "unequivocal".

People V Smith. 92 NY2d 516, 519 (1998); People v Slaughter. 78 NY2d 485,491

(1991). Here, before City Court, Defendant did not unequivocally waive his right to have

counsel at the Grand Jury proceeding, held three months after the arraignment.

At Defendant's City Court arraignment, the court advised Defendant that it would

have the Public Defender represent him. Defendant then expressed his dissatisfaction

with the Public Defender's performance in a prior matter, and explained that he did not

want the Public Defender to represent him. City Court then asked, "What is your proposal

regarding representation?" Defendant replied, "I will represent myself (A 33).

Defendant made no statement at the arraignment suggesting that he had resolved

to represent himself throughout the criminal action, including the Grand Jury hearing,

pre-trial hearings and trial. Certainly, he did not unequivocally assert that he did not wish

to have counsel in future proceedings. At most. Defendant's statement, "I will represent

myself (A 33), could be taken as an unequivocal expression of intention to represent

himself at the proceeding that day - the arraignment - rather than to have the Public

Defender represent him. To unequivocally express an intention to waive his right to

2 2



counsel as to future proceedings, Defendant would at least have had to state that he

intended to give up that right as to future proceedings.

Since Defendant did not unequivocally waive his right to counsel as to future

proceedings, he did not effectively waive his right to counsel as to those proceedings,

which would include the Grand Jury proceeding. People v Smith, 92 NY2d 516,

supra; People v Slaughter. 78 NY2d 485, supra.

C. Because Albany City Court is a local criminal court, it had no jurisdiction over
the Grand Jury proceeding, and City Court's determination as to whether
Defendant had waived his right to counsel was of no effect in the Grand Jury
proceeding

At the hearing concerning whether Defendant had effectively waived his right to

counsel, Albany City Court Judge Herrick did not testify that he had determined that

Defendant was waiving his right to counsel for purposes of the Grand Jury proceeding or

in the superior court. Rather, he testified, he "allowed [Defendant] to represent himself in

my court, in Albany City CourC (A 131 - 132) (emphasis supplied).

Indeed, Judge Herrick had no jurisdiction to determine whether Defendant was

effectively waiving his right to counsel for purposes of the Grand Jury proceeding. As

noted above, a City Court, such as Albany City Court, is a "local criminal court" (CPL

10.10(3)(c)), as opposed to a "superior court", which term includes Supreme Court and

County Court (CPL 10.10(2)(b)). When Defendant, purportedly acting pro se, waived a

preliminary hearing on February 3,1998 (A 40 - 41), City Court must be presumed to

have promptly forwarded the felony complaint and any other pertinent papers to the

superior court (CPL 10.10(2)(b)), whereupon City Court lost jurisdiction. People v
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Daniel P.. 94 AD2d 83,89 (2"'' Dept 1983); People v Simmons. 180 Misc2d 1006, 1008

(Rochester City Court 1999); CPL 180.30(1). Moreover, Grand Juries are empaneled by

superior courts, not local courts (see. CPL 190.10), and, therefore, are not subject to a

local court's jurisdiction. People v Daniel P.. supra.

City Court itself recognized its lack of jurisdiction over Grand Jury proceedings.

After Defendant purportedly waived a preliminary hearing, the court stated: "This court

has now lost jurisdiction of this matter" (A 41).

Having no jurisdiction over the Grand Jury proceeding at which Defendant

appeared, City Court could not have determined whether Defendant was effectively

waiving his right to counsel for the purpose of that proceeding. Even if City Court had

purported to determine whether Defendant was effectively waiving his right to counsel

for purposes of the Grand Jury proceeding, the determination would have been of no

consequence, and the waiver of no effect before the Grand Jury. If such a determination

could be made by any court in the absence of counsel ~ and it is not clear that it could

(see. People v Chapman. 69 NY2d 497, 501, fii 1 (1987)) ~ it could be made only by a

superior court, for no other court would have jurisdiction to make it. Because Defendant

never appeared before a superior court until after his Grand Jury appearance, no court

ever effectively determine that Defendant was waiving his indelible right to counsel that

attached upon filing of the felony complaint.
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D. Under prevailing case law, the record here is insufficient to establish that
Defendant's alleged waiver of the indelible right to counsel was knowing, voluntary
and intelligent; accordingly, there was no effective waiver

Before the court below, the People urged that Defendant's experience in the

criminal justice system, and certain articles he purportedly wrote, of which Judge Herrick

knew at the time of his arraignment, established that Defendant knew the risks of self-

representation. Thus, the People urged, those factors obviated an on-the-record colloquy

between Defendant and Judge Herrick concerning those risks (A 102 - 105; 114 - 115).

For the following reasons, this position must be rejected, and it must be concluded that

Defendant's right to counsel (New York Constitution, article I, section 6; US

Constitution, Amendments 6,14) was violated in the Grand Jury proceeding.

People V Smith. 92 NY2d 516, 519 - 520 (1998), contains the Court of Appeals'

most recent detailed discussion of the requirements for an effective waiver of the right to

counsel in a criminal proceeding:

This Court has recognized that defendants may insist on foregoing the
benefits associated with the right to counsel and proceeding on a pro se
basis. We have consistently also cautioned, however, that the waiver of
this fundamental right to counsel requires that a trial court must be
satisfied that a defendant's waiver is unequivocal, voluntary and
intelligent; otherwise the waiver will not be recognized as effective (see,
People V Slaughter, 78 NY2d 485; People v Sawyer, 57 NY2d 12, rearg
dismissed 57 NY2d 776, cert denied 459 US 1178 [1983]).

To ascertain whether a waiver meets these appropriately rigorous
requirements, the trial courts "'should undertake a sufficiently "searching
inquiry'"" in order to be " 'reasonably certain'" that a defendant appreciates
the ""dangers and disadvantages" of giving up the fundamental right to
counsel" ( People v Slaughter, supra, at 491; see. People v Sawyer, supra,
at 21, citing Faretta v California, 422 US 806, 835; compare. People v
Smith, 68 NY2d 737 [involving a defendant's request to proceed pro se]).
Governing principles demand that appropriate record exploration between
the trial court and defendant be conducted, both to test an accused's
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understanding of the waiver and to provide a reliable basis for appellate
review (see, People v Sawyer, supra, at 21).

When a record lacks the requisite "searching inquiry" or fails to measure
up to the prescribed standards, a waiver of the right to counsel will be
deemed ineffective (see, id.; People v Slaughter, supra). To pass muster, a
"searching inquiry" must reflect record evidence that defendants know
what they are doing and that choices are exercised " 'with eyes open'" (see,
Faretta v California, supra, at 835, quoting Adams v United States ex rel.
McCann, 317 US 269,279).

This Court has also signified that these record exchanges should
affirmatively disclose that a trial court has delved into a defendant's age,
education, occupation, previous exposure to legal procedures and other
relevant factors bearing on a competent, intelligent, voluntary waiver (see.
People V Mclntyre, 36 NY2d 10, 17). To be sure, this dialogue may occur
in a nonformalistic, flexible manner, but it must accomplish the goals of
adequately warning a defendant of the risks inherent in proceeding pro se,
and apprising a defendant of the singular importance of the lawyer in the
adversarial system of adjudication (see. People v Kaltenbach, 60 NY2d
797,799; see also. United States v Plattner, 330 F2d 271,276-277)

(emphasis added). The Court of Appeals could not have been clearer: for an effective

waiver, there must be an on-the-record colloquy between the court and the defendant

warning of the risks of self-representation and of the advantages of having a lawyer.

The Court of Appeals has repeatedly emphasized the need for such a colloquy.

People V Slaughter. 78 NY2d 485, 491 (1991); People v Chapman. 69 NY2d 497, 501

(1987); People v Vivenzio. 62 NY2d 775, 776 (1984); People v Mitchell. 61 NY2d 580,

583 - 584 (1984); People v Kaltenbach. 60 NY2d 797, 798 - 799 (1983); People v

Sawver. 57 NY2d 12, 21 (1982), cert denied 459 US 1178; People v White. 56 NY2d

110, 117 - 119 (1982); People v Harris. 85 AD2d 742, 744 (2"'' Dept 1981), afifd on

opinion below, 58 NY2d 704(1982) (requiring new trial, despite the defendant's

extensive criminal record, where court engaged in no colloquy with defendant to apprise
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him of risks of pro se representation). The Court has never held that an effective waiver

of the right to counsel can be found without such a colloquy.

Similarly, in Faretta v California, 422 US 806, 807 - 808, 836 (1975), dealing

with the 6̂  Amendment right to counsel, the Supreme Court found a valid waiver where

the defendant was warned, in an on-the- record colloquy, that he was making a mistake

and that he would have to follow the rules of trial procedure.

People V Chapman, supra, is worthy of special attention because it involves

waiver of the right to counsel in testifying before the Grand Jury. In Chapman, the

defendant was represented by retained counsel at his arraignment on a felony complaint.

Id, at 498. Thereafter, retained counsel was relieved by court order. Id On the date

scheduled for Grand Jury presentment, the "defendant appeared, unrepresented, ... and

indicated to the Assistant District Attorney that he wished to testify." The defendant then

appeared before the judge presiding over the Grand Jury, who explained:

that he would have to sign an irrevocable waiver of immunity before he
would be permitted to testify, that he would then be required to answer
every question posed, that his testimony could later be used against him
and that he might regret his decision "[down] the road." When defendant
told the court that he felt that he had to testify to "clear up" the matter, the
court simply admonished him not to take the matter "too lightly" and
wished him "good luck." Following this discussion, defendant sî ed an
immunity waiver.

Id. at 499. Thereafter, before the Grand Jury, the defendant "acknowledged that he did

understand the significance of the immunity waiver as it was explained to him by the

Judge." Id Also, the defendant stated that he had not been aware of his right to have

counsel with him in the Grand Jury room. Id The defendant then executed a waiver of

immunity, and proceeded to testify. Id at 500.
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The Court of Appeals held that the defendant's indelible right to counsel arose

upon the filing of the felony complaint. Thus, the court concluded that the defendant's

purported waivers of the right to counsel and the right to immunity, both made in the

absence of counsel, were ineffective. Id at 500 - 501.

The Court of Appeals also held that the presiding Judge's colloquy with the

defendant preceding his Grand Jury appearance was insufficient to sustain the defendant's

purported waiver:

Although the Judge . . . informed defendant of the consequences of
waiving his right to remain silent, no mention was made of the importance
of independent legal counsel or the imprudence of making the decision to
appear and testify without first obtaining the advice of a trained,
experienced attorney. In light of these omissions, it can hardly be said that
the court's inquiry was sufficiently searching to assure that any waiver of
the right to counsel that may have occurred was made intelligently and
with full knowledge of the "'dangers and disadvantages'" of forgoing
constitutional protection (cf.. People v Sawyer, 57 NY2d 12, 21; People v
White, 56NY2dllO).

Id. at 501.

People V Bartok. 209 AD2d 530 (2nd Dept 1994), dealt with facts quite similar to

those here, in that the grand jury waiver of immunity was obtained absent counsel or

judicial inquiry. The Appellate Division held that the resultant indictment, prosecution

and judgment of conviction were invalid because the defendant had acquired transactional

immunity, and that further prosecution was precluded. Id at 530 -531. See also. People v

Valvano. 131 AD2d615 (1987).

Here, City Court undoubtedly failed to follow the procedure mandated by the

Court of Appeals in Smith, supra. Chapman, supra, and the many other cases in which the

court has addressed the effectiveness of a waiver of the right to counsel at a fundamental
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stage of a criminal proceeding. City Court engaged in no colloquy with Defendant, formal

or informal, warning him "of the risks inherent in proceeding pro se" and "apprising

[him] of the singular importance of the lawyer in the adversarial system of adjudication."

Smith, supra at 520. Instead, City Court merely informed Defendant that he had "the right

to an attorney" (A 33). The court never explained, or even suggested, the disadvantages

of waiving that right, or the advantages of exercising it. Thus, here the Judicial colloquy

was even more limited than the inadequate one in Chapman, supra, where the court at

least told the defendant that he might regret his decision and that he should hot make it

"too lightly." Id at 499. Moreover, the only judicial colloquy here did not even concem

the decision to proceed without counsel before the Grand Jury; instead, it dealt with a far

less consequential decision: whether to proceed without counsel at an arraignment on a

felony complaint.

In the court below, the People urged that certain specific factors in this case

obviated an on-the-record colloquy concerning the waiver of the right to counsel. Those

factors include Defendant's prior experience as a criminal defendant, his work as a

paralegal, and certain articles in newspapers published imder his name wherein waiver of

the right to counsel in parental rights proceedings was addressed (A 102 - 103; 114 -

115; 117-119).

People V Sawver. 57 NY2d 12, supra, demonstrates that these factors could not

render unnecessary a searching judicial inquiry before a waiver of the indelible right to

counsel. In Sawver. the defendant had been represented by counsel in a prior felony

proceeding and in an extradition proceeding in the case before the court (Sawver. supra,
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dissenting op. at 23). The trial court presented the defendant with the choice of

proceeding to trial with the Public Defender's Office or pro se. 57 NY2d at 16. The

defendant wanted to proceed neither with the Public Defender nor pro se. But, preferring

no lawyer to the Public Defender, the defendant proceeded pro se, and was convicted. Id.

a t 1 5 - 1 8 .

The trial court in Sawver never engaged in a colloquy with the defendant to

ascertain whether he appreciated the dangers of self-representation, though it did tell him

that, '"Your own best interests are probably served by having a lawyer represent you.'"

Id. at 21. During discovery proceedings, however, the defendant read aloud, on the

record, an extensive excerpt from Gideon v Wainright 372 US 335 (1963), expressly

describing the risks of self-representation in a criminal proceeding. Sawver. supra, at 21.

In holding that the defendant's right to counsel had been violated, the Court of Appeals

concluded that this reading was insufficient to establish that the defendant was aware of

the risks of self-representation: "Though on its face this language could be deemed most

informative, there is no way of telling whether and to what extent the defendant

appreciated its significance, or whether he was doing no more than reading

uncomprehended language supplied to him by another. Unexplored by a cross-current of

colloquy, we are left in the darV (emphasis added). Id. at 21 -22.

The same is true here. Dealing with a right as fundamental as the right to counsel.

City Court could not properly assume that Defendant understood and appreciated what

appeared in articles in a paper published in his name. For all the record shows, the articles

may have been substantially lifted from another source. Indeed, the portion of the articles
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dealing with waiver of the right to counsel consisted mostly of excerpts from cases and
from a decision by Judge Herrick in a prior criminal case with which Defendant was
involved (A 117 - 119). That Defendant understood and appreciated the information
contained in the articles was not shown: a parrot may repeat words, but not understand

them. "Unexplored by a cross-current of colloquy, we are left in the dark." Sawyer,

supra, at 22.

In any case, the articles published under Defendant's name were unlike the

passages from v Wainright which the defendant in Sawyer, supra, read on the
record. While reference was made in the articles to appreciation of the possible

consfqu''P'̂ '̂ '' of proceeding pro se, there was no statement or discussion of those
consequT'-'"'. or of the advantages of proceeding with counsel. In contrast, the passage
from Gideon expressly described the risks of self-representation. Sawyer, supra, at 21.

Certainly if the HpfenHant in Sawver was not shown to have appreciated the risks of self-

representation, neither was Defendant.

Nor, of course, did the articles suggest that Defendant was aware of the specific
risks of proceeding without counsel in this criminal proceeding, which had not even been
commenced when the articles were written, or that he was aware of the risks of

proceeding without counsel before the Grand Jury.
Also significant about Sawver. supra, in the context of this case, is that the

defendant there had had ample prior experience with the criminal justice system.

According to the dissenting opinion of Justice Jasen, the defendant had been incarcerated
for a previous felony, and "was involved in a lengthy extradition proceeding in the State
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of Maine which ended in his return to this state to face the present murder charges." Id at

23. In both matters, the defendant had been represented by counsel. Thus, it could be

argued that the defendant in Sawver knew from experience the value of counsel in a

felony-level criminal proceeding. Obviously, the majority in Sawver was not persuaded

that this experience allowed the trial court to dispense with a searching, on-the-record

inquiiy to ensure that the defendant's waiver was knowing, intelligent and voluntary. So,

here. Defendant's prior experience with the criminal law was no substitute for a searching,

on-the-record inquiiy. See also. People v Harris, 85 AD2d 742, 744 (2"** Dept 1981), affd

on opinion below, 58 NY2d 704(1982).

Moreover, though Defendant's pro se submissions to City Court in a prior

proceeding may have suggested that he was of reasonable intelligence and had acquired

some knowledge of some of the areas of law applicable to that proceeding, they did not

eliminate the need for a colloquy with Defendant to ascertain whether he appreciated his

right to counsel and the risks of forsaking that right in the present case. Even more than in

Sawver. supra, where the defendant read aloud, on the record, an exposition of the risks

of self-representation and the benefits of counsel, an on-the-record colloquy was

necessary here to ensure Defendant's appreciation of those risks and benefits. Otherwise,

it would be the rule that no attorney or paralegal with some familiarity with the criminal

law would need to be warned of the risks of self-representation. This is not the law. In

dealing with the fimdamental right to counsel, the record must demonstrate with

reasonable certainty that the defendant understood the benefits of that right and

appreciated the risks of forsaking it. See. People v White. 56 NY2d 110, 117 (1982);
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People V Duffy. 275 AD2d 1006 (4̂  Dept 2000). The Court of Appeals has never held

that this can be accomplished in some way other than an on-the-record colloquy. Rather,

as noted above, that court has repeatedly held that a valid waiver of the right to counsel

requires an on-the-record dialogue "adequately warning a defendant of the risks inherent
in proceeding pro se, and apprising a defendant of the singular importance of the lawyer

in the adversarial system of adjudication" People v Smith., supra, at 520 or 521.

In short, it cannot fairly be said that the record in this case demonstrated more

clearly than the record in Sawver, supra, that Defendant knew and appreciated the

profound disadvantages of self-representation. In fact, there was more reason in Sawver
than here to conclude that the defendant appreciated the disadvantages of self-

representation. Accordingly, Sawver, and the many other cases requiring an on-the record

colloquy to establish a valid waiver of the right to counsel, compel the conclusion that

Defendant did not effectively waive his right to counsel before City Court.

Further supporting this conclusion is that, so far as the record shows, at no time

before Defendant's Grand Jury appearance did he consult with an attorney regarding this

matter or about self-representation in general. Thus, there is no reason to think he had

received any objective advice about the dangers of self-representation. This case thus

contrasts with People v Vivenzio, 62 NY2d 775, 776 (1984), where the Court of Appeals,

upholding a trial court's finding of waiver of the right to counsel, noted that the defendant
had had a lawyer with whom he had discussed his decision to proceed pro se. Here,

Defendant had no lawyer before or during his Grand Jury appearance, and thus had no

objective advice as to the prudence of his course. Compare, People v Whitted, 113 AD2d
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454 (2"*̂  Dept 1985)(effective waiver found where the defendant was initially represented

by counsel, who was directed to remain in courtroom to be available to defendant

throughout trial).

In opposing Defendant's motion, and in support of their position that Defendant

effectively waived his right to counsel for purposes of the Grand Jury proceeding, the

People cited People v Fisher. 244 AD2d 191 (1®̂  Dept 1997) (A 114 - 115). In Fisher, the

court apparently had some colloquy with the defendant before permitting him to proceed

pro se at trial. Id, at 191 - 192. Here, in contrast, no court engaged in a colloquy with

Defendant regarding his decision to proceed pro se before the Grand Jury. As noted

above, the extremely limited inquiry which City Court made at Defendant's arraignment

did not even purport to concern anything but the arraignment (A 33). In any case, by the

express language of CPL 180.10(5), the decision to proceed without counsel at

arraignment is not a waiver of the right to counsel at any future proceeding. In this way.

Fisher is fundamentally distinguishable from this case.

Also to be noted is that the defendant in Fisher proceeded with a legal adviser at

trial. Id at 191 - 192. It may fairly be presumed that that attorney alerted the defendant to

the disadvantages of self-representation. People v Vivenzio. 62 NY2d 775, supra.

Here, no court offered Defendant the option of proceeding with a legal adviser, and he

had none. Thus, so far as the record shows. Defendant received no objective advice

concerning self-representation. This reinforces the conclusion that he did not knowingly,

intelligently and voluntarily waive his right to counsel.
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Fisher, supra, is distinguishable in still another respect. Pursuant to CPL

190.52(2), defense counsel's role before the Grand Jury is limited to that of legal adviser

to the defendant. Accordingly, Defendant's purported waiver of his right to counsel before

the Grand Jury amounted to waiver of the right to a legal adviser. As noted above, the

defendant in Fisher did not waive a legal adviser. Accordingly, Fisher does not even

address the specific issue presented here.

In opposing Defendant's motion, the People also relied on People v Van Hook,

184 AD2d 741 (2"'' Dept 1992), Iv denied 80 NY2d 935, where the defendant argued that

his right to counsel was violated when he was required to appear in a lineup without

counsel. In rejecting this argument, the Appellate Division wrote:

The court's order, directing the defendant to appear in the lineup, was
made after the defendant had engaged in obstructive and dilatory behavior,
during which he, while represented by counsel, refused to appear in a
lineup, and, thereafter, discharged his attorney. Under the circumstances,
the defendant's request to proceed pro se, and his having submitted two
motions pro se, established that the defendant had knowingly and
intelligently waived his right to counsel. People v Sawyer, 57 NY2d 12,
cert denied 459 US 1178; People v Mclntyre, 36 NY2d 10).

From the decision in Van Hook, the extent of any colloquy the lower court had

with the defendant before approving his request to proceed pro se is not clear. The

Appellate Division did not hold, however, that a waiver of the right to counsel can be
found where the court has not warned the defendant of the dangers of self-representation.

To the extent, if any, that Van Hook suggests that a waiver can be found in the absence of

a searching inquiry by the court, it is flatly inconsistent with the long line of Court of

Appeals cases, discussed above, holding the contrary. Significantly, Defendant has found
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no case citing Van Hook for the proposition that a waiver can be found absent a searching

inquiry by the court.

In People v Termotto. 155 AD2d 965 (4̂  Dept 1989), the Appellate Division,

Fourth Department, held that, without a searching inquiry on the record preceding the

defendant's decision to represent himself at trial, there was no effective waiver. This

decision is especially significant, for the trial judge was aware that, at a trial, on a different

matter only a few months before, in the same court, the defendant had effectively waived

his right to counsel and proceeded pro se after a thorough judicial inquiry. Id at 966 - 967

(dissenting opinion). On this point, the majority observed: "The mere fact that defendant

had appeared pro se on a prior criminal matter does not relieve the court of its duty to

conduct its own inquiry." Id at 966.

Here, the case for an effective waiver is even weaker than in Termotto. Here,

Defendant had never before represented himself in a criminal matter (A 110), and, so far

as the record shows, no court had ever advised him of the profound disadvantages of self-

representation. Here, even more clearly than in Termotto. there was no effective waiver.

For all the foregoing reasons, it must be concluded that Defendant did not

effectively waive his right to counsel before the Grand Jury.
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P O I N T I I

BECAUSE DEFENDANT DID NOT EFFECTIVELY WAIVE fflS
RIGHT TO COUNSEL BEFORE THE GRAND JURY, WHERE HE
APPEARED WITHOUT COUNSEL, HE DID NOT EFFECTIVELY
WAIVE IMMUNITY; ACCORDINGLY, THE JUDGMENT MUST

BE REVERSED, THE INDICTMENT DISMISSED, AND
FURTHER PROSECUTION PRECLUDED

Unless a Grand Jury witness effectively waives immunity, he receives

transactional immunity upon testifying. People v Chapman 69 NY2d 497, 503 - 504

(1987); People v Kirk. 275 AD2d 983 (4*̂  Dept 2000); CPL 190.40. A Grand Jury waiver
of immunity obtained in violation of a witness's right to counsel is ineffective. People v

Chapman, supra, at 502 - 503; People v Kirk, supra; People v Bartok. 209 AD2d 530, 531

(2"*̂  Dept 1994) Iv denied 85 NY2d 935; People v Valvano. 131 AD2d 615 (2"'' Dept
1987), Iv dismissed 70 NY2d 756.

Here, as discussed above, in Point 1, the waiver of immunity, if any, was obtained

in violation of Defendant's right to counsel. Accordingly, that waiver was ineffective, and

Defendant received transactional immunity upon commencing to testify. It follows that

the judgment of conviction must be reversed, the indictment dismissed, and further

prosecution precluded. ̂  People v Chapman, supra, at 503 - 504; People v Kirk, supra;

People V Bartok. supra; People v Valvano. supra, at 616.
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P O I N T I I I

HAVING PRODUCED NO EXECUTED CPL 190.45(1) WAIVER
OF IMMUNITY, THE PEOPLE HAVE FAILED TO PROVE THAT

DEFENDANT WAIVED IMMUNITY; ACCORDINGLY, THE
JUDGMENT OF CONVICTION MUST BE VACATED, THE

INDICTMENT DISMISSED, AND FURTHER PROSECUTION
P R E C L U D E D

For the reasons which follow, it must be concluded that the People's failure to

produce the original document, purportedly a waiver of immunity, executed by Defendant

before the Grand Jury, and the People's failure to otherwise prove the contents of that

document, require that the judgment of conviction be vacated, the indictment dismissed,

and further prosecution precluded.

Factual Background

In a "Supplemental Affidavit," sworn to and filed May 11,1998^ in further

support of his notice of motion to dismiss the indictment pursuant to CPL 210.20,

Defendant asserted:

Mr. Horn [the Assistant District Attorney ("ADA") who presented this
case to the Grand Jury] has stated to the defendant that he does not have
the waiver in the file. Therefore, there is no proof that the waiver was
submitted to the Grand Jury. Without the actual waiver, the requirements
of CPL 190.50(5)(b) have not been met and the indictment must be
dismissed and the defendant granted immunity from further prosecution.

(A 91).

In an affumation of June 1,1998 replying to the People's affirmation in

opposition to Defendant's motion to dismiss, defense counsel Thomas J. Neidl stated:

It is the defense's understanding that the People cannot produce the
original or a signed copy of the purported waiver of immunity, that was

^ It should be noted that this was filed within 5 days of Defendant's arraignment, as required by CPL
190.50(5)(c).
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allegedly executed by the defendant. It is submitted that on the state of the
record, there is not such a waiver that is before the Court and that until
such a document is placed before the Court, the defendant's motion [to
dismiss the indictment and to preclude prosecution] must be granted for
the lack of the document alone. There is no showing that the so-called
waiver of immunity is properly worded or framed.

(A 113).

In a June 3, 1998 affirmation addressing this issue, ADA Horn wrote:

That with respect to Defendant's contention that, on the record before the
Court, the People will be unable to establish that the defendant executed a
valid waiver in the Grand Jury, said contention is totally without merit.

(A 115) ADA Horn did not attempt to explain this assertion.

At a hearing conducted February 3 and March 3,1999 to ascertain whether

Defendant validly waived immunity at his Grand Jury appearance, this colloquy occurred:

Mr. Horn: The final exhibit I have I previously discussed with Mr. Neidl
so that I didn't have to have the grand jury stenographer come in and
testify is a copy of the standard Albany County waiver of immunity form
unsigned by the defendant but it is a photocopy of the blank that was used
in this case.

The Court: That will be People's nine. We'll mark it. Mr. Neidl?

Mr. Neidl: Judge, I'll acknowledge it's a standard form of the district
attorney's office but I certainly am not going to stipulate that it's an exact
duplicate of what my client signed.

The Court: With those factors I'm going to allow the People to introduce
that as People's 9 in evidence with a conditional objection by the defense
to be noted.

* * ^

Mr. Neidl: Just for the record, I think it should be on the record. Judge. I
have requested and we've had conversation, me and he prosecutor about
this issue but I just want to put in the record, I would like to inquire where
is the original waiver allegedly signed by my client and have the district
attorney tell the Court. Either that or he is going to have to testify but I
think he can just tell the Court it's missing.
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The Court: He's an officer of this Court. Yes, Mr. Horn.

Mr. Horn: Your Honor the last time I saw the signed copy of that it was in
the possession of Mr. Collins in the grand jury. After that I don't know
what happened to it. * * *

* * *

The Court: * * * I am led to believe at this point that there will be no
executed waiver of indictment [sic] that will be presented to this Court.

(A 149 -151) There was no other colloquy concerning the waiver.

In a written decision and order on the motion, dated May 19, 1999, County Court

ruled that Defendant had effectively waived immunity before the Grand Jury (A 4 -12).
The Court did not address the People's failure to produce an executed waiver of

immunity.

As pertinent here, CPL 190.40(2) provides:

A witness who gives evidence in a grand jury proceeding receives
immunity unless:

(a) He has effectively waived such immunity pursuant to section 190.45

And, as pertinent here, CPL 190.45 provides:

1. A waiver of immunity is a written instrument subscribed by a person who
is or is about to become a witness in a grand jury proceeding, stipulating
that he waives his privilege against self-incrimination and any possible or
prospective immunity to which he would otherwise become entitled,
pursuant to section 190.40, as a result of giving evidence in such
proceeding.

2. A waiver of immunity is not effective unless and until it is sworn to before
the grand jury conducting the proceeding in which the subscriber has been
called as a witness.

Thus, under CPL 190.40, a witness who testifies before the Grand Jury receives

immunity, unless he has effectively waived immunity pursuant to CPL 190.45. The latter
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section defines a waiver of immunity, and then explains that, to be effective, the waiver

must be sworn to before the Grand Jury. Also, per the CPL 190.45 definition, to be

effective, the waiver must be signed by the witness and must "stipulat[e] that he [the

witness] waives his privilege against self-incrimination and any possible or prospective

immunity to which he would otherwise become entitled, pursuant to section 190.40, as a

result of giving evidence in such proceeding." The requirements of CPL 190.45 are to be

strictly complied with. See. People v Hielev. 70 NY2d 624,626 (1987).

Here, the transcript of the Grand Jury proceeding establishes that, before the

Grand Jury, Defendant signed some document, apparently entitled "Waiver" (Grand Jury

Transcript, pages 12-16). The transcript does not, however, establish the contents of that

document. Accordingly, the transcript does not establish that the document complied with

the requirements of CPL 190.45.

At the aforesaid hearing regarding whether Defendant effectively waived

immunity, the prosecutor introduced a document, marked as Exhibit 9 and entitled

"Waiver of Immunity," which he represented to be a blank copy of the form Defendant

signed (A 149). Neither the prosecutor nor anyone else testified to the same. Defense

counsel acknowledged that the form was "a copy of a standard form of the district

attorney's office," but he went on to say, "I certainly am not going to stipulate that it's an

exact duplicate of what my client signed" (A 149).

It appears, then, that there was no evidence at the hearing that the form introduced

as Exhibit 9 was an exact copy of the form Defendant executed. It follows that there was

no evidence at the hearing - and the record does not otherwise establish ~ that Defendant
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signed a form before the Grand Jiuy meeting the CPL 190.45 requirements for a valid

waiver of immunity.

It must be concluded, therefore, that, in testifying before the Grand Jury,

Defendant received immunity - transactional immunity - and that the court below erred

in allowing this prosecution to proceed. See generallv. People v Hielev. 70 NY2d 624

(1987) (Grand Jury witness receives transactional immunity where CPL 190.45 procedure

for waiving immunity is not strictly followed); People v Chapman. 69 NY2d 497 (1987)

(Grand Jury witness, whether voluntary or compelled, who does not effectively waive

immunity under CPL 190.40(2)(a) receives transactional immunity); compare. People v

Stewart. 92 NY2d 965, 966 - 967 (1998) (upholding waiver of immunity where there was

literal compliance v^th CPL 190.45).

In light of the foregoing, the judgment of conviction must be vacated, the

indictment dismissed, and further prosecution of Defendant for the underlying occurrence

precluded.
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P O I N T I V

T H E P E O P L E D I D N O T P R O V E T H AT D E F E N D A N T VA L I D LY
WAIVED IMMUNITY, FOR THEY DID NOT ESTABLISH THAT
T H E P U R P O R T E D W A I V E R D O C U M E N T W A S " S U B M I T T E D "

TO THE GRAND JURY, AS REQUIRED BY CPL 190.50(5)(c);
ACCORDINGLY, THE INDICTMENT MUST BE DISMISSED

As explained below, it must be concluded that the People did not establish that

Defendant validly waived immunity, in that there was no proof that the purported waiver

document was ever submitted to the Grand Jury, and the indictment must therefore be
' I

d i s m i s s e d .

CPL 190.50(5)(b) sets forth the procedure that must be followed when a defendant

who has been held for the action of a grand jury by a local criminal court appears to

testify before the Grand Jury. As pertinent here, CPL 190.50(5)(b) provides:

Upon appearing [to testify before the Grand Jury], and upon signing and
submitting to the grand jury a waiver of immunity pursuant to section
190.45, such person must be permitted to testify before the grand jury and to
give any relevant and competent evidence concerning the case imder
considerat ion

(emphasis added).

Under CPL 190.50(5)(b), the signing and submitting of the waiver are distinct

acts, just as subscribing and swearing are distinct acts that must both be done to effect a

valid waiver of immunity. See. People v Stewart. 92 NY2d 965, 967 (1998) (noting that,

under CPL 190.45, a waiver of immunity is ineffective unless both subscribed and sworn

^ This issue was raised in Defendant's "Supplemental Affidavit" dated and filed May 11, 1998, which was
within 5 days of Defendant's May 8 arraignment, as required by CPL 190.50(5)(c).
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to before a Grand Jury, for subscribing and swearing are "distinct acts that must occur for

there to be a valid waiver").

As pertinent here, CPL 190.50(5)(c) provides that "any indictment obtained or

filed in violation of the provisions of paragraphs (a) or (b) is invalid and, upon a motion

made pursuant to section 170.50 or section 210.20, must be dismissed ...."

The transcript of the Defendant's Grand Jury testimony reflects that Defendant

executed a document referenced as a "waiver," that the Grand Jury foreman witnessed the

document, and that the official Grand Jury stenographer notarized the witness's

acknowledgment (Grand Jury transcript, pages 12-16). The transcript does not reflect,

however, that the document was ever submitted to the Grand Jury.

In his motion to dismiss following his arraignment. Defendant pointed out that the

People were unable to produce the waiver he allegedly signed, or even an executed copy

thereof. Defendant urged that, in light of this inability, the indictment must be dismissed

pursuant to CPL 190.50(5)(c) as there was no proof that the waiver was "submitted" to

the Grand Jury (A 91; 113). At a pre-trial hearing as to whether Defendant effectively

waived immunity, the People effectively conceded their inability to produce the original

waiver or an executed copy (A 149 - 151). Specifically, the prosecutor stated:

Your Honor, the last time I saw the signed copy of that it was in the
possession of Mr. Collins in the grand jury. After that I don't know what
happened to it. When we were collecting the evidence in grand jury at the
end of the proceeding it simply wasn't present (A 150).

In denying Defendant's motion to dismiss the indictment. County Court did not

specifically address this issue (A 4 - 12).
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Under the foregoing circumstances, it must be concluded that the People did not

establish that the putative waiver was "submitt[ed] to the Grand Jury," as CPL

190.50(5)(b) requires. It follows that the indictment must be dismissed pursuant to CPL

190.50(5)(b)and(c).
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P O I N T V

SUPREME COURT ERRED IN DENYING DEFENDANT'S
MOTION FOR A TRIAL ORDER OF DISMISSAL, FOR THE

PEOPLE PROVED NO DAMAGE TO THE BUILDING OR
BANNER, AND THUS FAILED TO ESTABLISH A PRIMA FACIE

CASE OF CRIMINAL MISCHIEF IN THE SECOND DEGREE

Penal Law 145.10 defines criminal mischief in the second degree as follows:

A person is guilty of criminal mischief in the second degree when with
intent to damage property of another person, and having no right to do so
nor any reasonable ground to believe that he has such right, he damages
property of another person in an amoimt exceeding one thousand five
hundred dollars.

An element of this offense is "damage" to property.

After the People rested at trial. Defendant moved to dismiss on several grounds,

including insufficient proof of any "damage" to the building or banner as required by

Penal Law 145.10 (A 238 - 244). While defense counsel conceded that the building itself

had to be cleaned as a result of the spraying, he distinguished cleaning from repairing. He

argued that, where property is merely dirtied, and thus needs only cleaning, it is not

thereby damaged (A 241 - 244). Defense counsel urged that there was no evidence that

the banner needed even to be cleaned - other than by the elements ~ as a result of the

spraying (A 238 - 241). Without explanation. Supreme Court denied the motion (A 246 -

247).

In a post-verdict written decision. Supreme Court attempted to explain its

decision. Initially, the court noted that "[t]he evidence adduced at trial indicated that the

exterior marble fa9ade of the New York State Court of Appeals was not physically

damaged; i.e. that no chips, cracks structural harm, nor permanent stains were caused."
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The court did not specifically state whether there was any physical damage to the banner.

The court went on to cite the 1997 Random House Webster's College Dictionary: Second

Edition, which defines damage as "Injury or harm that reduces value or usefulness, etc."

The court then stated "that if spraying liquid chicken feces on the Court of Appeals

reduced its usefulness or involved loss of efficiency, that would be sufficient for a jury to

find damage." For the following reasons, it is submitted that this conclusion is erroneous.

1. The Building

Here, there was a temporary reduction in usefulness of the building, but it was not

due to damage to the building. The building was undamaged. The cleanup consisted of

removing a substance from outside the undamaged building.

"The starting point of statutory interpretation is, of course, plain meaning (Council

of City of New York v Giuliani, 93 NY2d 60, 68 - 69)." People v Owuso. 93 NY2d 398,

400 ( 1999). By "plain meaning" is apparently meant word usage "in common parlance"

Id. (noting that teeth are not, in common parlance, referred to as "instruments" within the

meaning of the term as used in Penal Law 10.00(13)'s definition of "dangerous

instrument").

A hypothetical will demonstrate that the building was not "damaged," as that

word is commonly used. Suppose the purchaser of a shiny, brand-new car has the

misfortune of driving it home on a snowy, slushy New York winter day. By the time he

arrives home, the vehicle will be covered with snow, mud and road salt. To restore the

vehicle to its showroom appearance would require a thorough washing, and maybe even a

waxing, at a cost of ten or twenty dollars. Undoubtedly, the car has been sullied. It is not
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so appealing to use as it was in the showroom, until it is cleaned. For all that, however, it
would not be said, in common parlance, that the car has been "damaged .

A variation of this hypothetical is even more apt. Were the brand-new car driven

from the showroom to a muddy dirt road and past a chicken farm where manure had

mixed into the road mud, some of that mud would get on the car. Undoubtedly, the car

would then have an offensive odor, until it was cleaned. It would not, however, be

"damaged". After cleaning - at some cost, in dollars or sweat - it would be as good as
n e w .

Just so here. The spraying sullied the Court of Appeals building, making it less

appealing to use, until it was cleaned. It did not, however, damage the building.
Only one case has been found addressing the issue of whether "damage" is present

for purposes of the criminal mischief statutes where the property's physical integrity is

unimpaired. of Tames William H., 32 AD2d 932 (2"̂  Dept 1969), was a juvenile
delinquency proceeding where the respondents were charged with committing what
would have been criminal mischief, had they been adults, by writing obscenities with

chalk on the victims' driveway. Id. Cleaning removed the offensive writing. Id. at 933

(dissenting opinion). The Appellate Division, Second Department, held that the petitions
should have been dismissed, for "there was no evidence of actual damage to ... the

driveway within the meaning of section 145.00 of the Penal Law." Id, at 932 (citations
omitted).

Here, as in nf Tames William H.. there was no damage to the property at

issue; its physical integrity was unimpaired. The cleanup necessary here differed in extent
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from that in William H.. but not in principle. Damaged property needs repair, or, if

damaged too much, replacement. Merely sullied property needs neither repair nor
replacement, but only cleaning. Thus, sullied property is not damaged property. Here, the
property at issue, the Court of Appeals building, was sullied, but not in need of repair or
replacement. It was no more "damaged" than a brand-new car defiled with chicken
manure, or the driveway in James William H.. supra.

As noted above, in its post-verdict decision. Supreme Court stated that "[t]he

evidence adduced at trial indicated that the exterior marble fafade of the [building] was

not physically damaged . . ." (A 14). This reinforces the conclusion that there was no

"damage" within the meaning of Penal Law 145.10. In light of this conclusion, the court
could not reasonably conclude also that the evidence sufficed to establish that Defendant

caused "damage" to the building - not if that term is to be given its "plain meaning." See,

People V Owuso. supra.

Also, it is submitted that Supreme Court misinterpreted the dictionary definition

of "damage," i.e., "injury or harm that reduces value or usefulness et cetera." (quoting

from 1997 Random House Webster's College Dictionary: Second Edition) (A 14).

Pursuant to the court's interpretation, anything that reduces value or usefulness would be

damage to the building. Thus, for example, pursuant to that interpretation, had Defendant
sprayed the offensive liquid on the road in front of the Court of Appeals building, causing
a powerful stench within the building, he would have damaged the building. That is, his
actions would have resulted in a decrease in the value or usefulness of the building.

Surely, however, no one - except perhaps a lawyer pleading a case - would say that
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Defendant's conduct "damaged" the building. To amount to "damage," the injury or harm
that reduces value or efficiency must be to the physical integrity of the property. Matter of

William H.. 32AD2d932(2°''Deptl969).

2. The Banner

The arguments made above with respect to the building apply with no less force to
the banner, which was not even cleaned, except by the elements. There is every reason to
believe that, had the banner merely been allowed to continue hanging, exposed to the
elements, it would soon have been odor free and as good as new. As it was, the banner,
left partially exposed to the elements on the roof of police headquarters, was odor free
and as good as new at least within a few months (A161 - 167). Indeed, it may have been
as good as new within a few days, but there was no evidence that anyone then ascertained
its condition.

In sum, the spraying lent a foul odor to the banner, but the odor quickly and
naturally dissipated. Accordingly, the banner was not damaged for purposes of criminal
mischief in the second degree. Penal Law 145.10. See, Matter of James William H.,

supra.

Because the People failed to make a prima facie showing of damage to the

building or the banner. Supreme Court should have granted Defendant's motion for a trial
order of dismissal. Moreover, since "damage" is an element of each lesser included
offense submitted to the jury (criminal mischief in the third degree (Penal Law 145.05)
and criminal mischief in the fourth degree (Penal Law 145.00) (A 293 - 298)), it follows
that the evidence was also insufficient for any lesser included offense, and this court
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could not properly modify the judgment by changing it to one of conviction for either
lesser included offense. Ŝ , CPL 470.15(2)(a). This court should therefore reverse the

judgment of conviction, and dismiss the indictment. CPL 470.20(2).

P O I N T V I

SUPREME COURT COMMITTED REVERSIBLE ERROR IN
CHARGING THE JURY THAT WHERE, AS HERE, THERE IS NO

PHYSICAL DAMAGE, COST OF
REPAIR CAN INCLUDE CLEANUP COSTS

Supreme Court charged the jury as follows as to the damage element of criminal
mischief in the second degree:

The term damage does not have its own special meaning in our law and,
therefore, has its ordinary meaning. Random House, Webster's College
Dictionary, second edition, published in 1997, contains the following
definition of the word damage, to wit: Injury or harm that reduces value or
usefulness, et cetera.

Thus damage to property means injury or harm to real or personal property
that reduces the value or usefulness of such property.

The amount of damage to property is determined by the cost of repairs of
property or the cost of replacement of property, whichever is less. I charge
you that the cost of repair of property includes the cost of any cleanup
operations or procedures necessary in order to restore the property to its
prior condition.

(A 291-292)

In the pre-charge conference, defense counsel objected to this charge, stating.
I would agree that cost of repairs are damage, but I would not agree that
the cost of cleanup is a repair. There is a difference between the cost of
cleanup and a repair. It's like the shirt that somebody was wearing. A is
wearing a shirt. B rips the shirt and dirties the shirt with chicken feces. I
would submit that the ripping of the shirt was damage and that the cost of
repair of the rip would be damage, but that the cost of cleamng the shirt
would not be damage.
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(A 271 -272)

For the reasons set forth above, in Point V, it must be concluded that Supreme

Court was mistaken in its view that property is "damaged" when it has to be cleaned

though its physical integrity is unimpaired. To equate cleanup of property to "repair" of

that property is contrary to the common understanding of those distinct terms. Of the

many dictionary definitions of the verb "clean", none suggests that it is synonymous with

"repair." See, e.g.. The American Heritage College Dictionary, Third Ed., pages 259 -

260. Damage is repaired; it is not cleaned. A car sullied with mud or chicken manure

needs cleaning, not repair. Accordingly, Supreme Court's charge on this issue, equating

repairing with cleaning, was clearly erroneous.

This requires reversal. In fact, under a correct understanding of the damage

element of "criminal mischief," Supreme Court would have granted Defendant's motion

for a trial order of dismissal at close of the People's case (A 238 - 244). Certainly, if

correctly instructed as to the meaning of the word "damage," the jury would have

concluded that the People had failed to establish damage to either the banner or the

building. Accordingly, this error was prejudicial, in that it probably affected the outcome

of the trial. A charging error which is prejudicial in this sense requires reversal. S ,̂

People V Johnson. 114 AD2d 210,213 (1'̂  Dept. 1986); see generallv. People v

Crimmins. 36 NY2d 230,241 - 242 (1975)(non-constitutional error). Thus, reversal and

a new trial are necessary here.
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P O I N T V I I

I F D E F E N D A N T ' S C O N D U C T I N S U L LY I N G T H E C O U R T O F
A P P E A L S B U I L D I N G I S H E L D T O C O N S T I T U T E " D A M A G I N G "

THE BUILDING UNDER PENAL LAW 145.10, THEN THAT
S T A T U T E I S U N C O N S T I T U T I O N A L L Y V A G U E

If this court concludes that the criminal mischief in the second degree statute,

Penal Law 145.10, applies to Defendant's conduct in spraying the Court of Appeals

building with an offensive liquid, though the spraying did not affect the building's

physical integrity, then it is submitted that that statute is so vague that its application to

Defendant violates his right to due process of law. Defendant asked the court below to set

aside the verdict on this ground before his sentencing, but the court refused (A 301 - 307).

In People v Bright. 71 NY2d 376, 382 (1988), the Court of Appeals wrote:

In a challenge to the constitutionality of a penal law on the grounds of
vagueness, it is well settled that a two-pronged analysis is required. First,
the statute must provide sufficient notice of what conduct is prohibited;
second, the statute must not be written in such a manner as to permit or
encourage arbitrary and discriminatory enforcement.

(citations omitted). A criminal statute is unconstitutionally vague if a person of

reasonable intelligence, reading the statute, would not apprehend that it proscribes the

conduct at issue. Id; United Sates v Harriss. 347 US 612,617 (1954). Moreover, if the

statute is so unclear that a person of ordinary intelligence would have to speculate as to

whether it proscribes the conduct at issue, it is unconstitutional. See. Smith v Goguen.

415 US 566, 574 (1974) ("'Due process requires ... that men of common intelligence

should not be forced to guess at the meaning of the criminal law'" (citation and internal

quotations omitted)); Lanzetta et. al. v New Jersev. 306 US 451,453 (1939) ("No one

5 3



may be required, at peril of life, liberty or property to speculate as to the meaning of penal
statutes")* Connallv v General Construction Co..> 269 US 385,391 (1926) ( [A] statute
which either forbids or requires the doing of an act in terms so vague that men of

common intelligence must necessarily guess at its meaning and differ as to its application,

violates the first essential of due process of law").

Penal Law 145.10 defines criminal mischief in the second degree as follows:

A person is guilty of criminal mischief in the second degree when with
intent to damage property of another person, and having no right to do so
nor any reasonable ground to believe that he has such right, he damages
property of another person in an amount exceeding one thousand five
hundred dollars.

Here, it is submitted, a person of ordinary intelligence, reading this statute, would
conclude that it does not proscribe Defendant's conduct, for that conduct did not damage

the Court of Appeals building, but rather dirtied it. As discussed above, in Points V and

VI, the term "damage" is not commonly understood to include dirtying or sullying which
does not impair physical integrity. Thus, for example, a person of ordinary intelligence
would not understand that, by driving a motor vehicle on a muddy dirt road and thereby

muddying the vehicle, he had "damaged" it within the meaning of the statute. When
taking a vehicle so dirtied to be washed, no one would say that he is taking it to be
"repaired." Yet Supreme Court interpreted the element of damage in the statute to
including dirtying that requires only cleaning. This meaning is not readily inferable from
the statute.

Of course, one who sprays a public building as Defendant did might guess that his

conduct would have some consequence for himself. Still, "because we assume that man is
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free to steer between lawful and unlawful conduct, we insist that laws give the person of

ordinary intelligence a reasonable opportunity to know what is prohibited, so he may act
accordingly...rtr̂ vnpH v r.itv of Rockford. 408 US 104,108 (1972). Here, a
reasonable person in Defendant's situation, closely reading the statute, would not
apprehend that his conduct would violate it. Moreover, if one were to research the law, he
would fmd that, in the reported decision most analogous to this case. Matter of James
William H.. 32 AD2d 932 (2"" Dept 1969), defacing of a driveway by writing on it with

f halk was held to not constitute criminal mischief, in that it did not "damage" the

property.

For all the foregoing reasons, it is submitted that, if held to proscribe Defendant's
conduct, the statute defining criminal mischief in the second degree. Penal Law 145.10, is
excessively vague and violates Defendant's right to due process of law (US Constitution,
Amendments 5 and 14; NY Constitution, article I, section 6). As such, it cannot be
enforced in this case. It follows that the jud̂ent of conviction must be vacated, and the
indictment dismissed. See, Peonle v Bright. 71 NY2d 376 (1988) (loitering conviction
properly dismissed on ground that statute defining the offense was unconstitutionally
vague); see venerallv. Peonle v Dietze. 75 NY2d 47, 50 (1989) (requiring dismissal of
information charging harassment in violation of Penal Uw 240.25 on the ground that that
statute is overbroad and thus violates the state and federal constitutional rights to free
speech).
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P O I N T V I I I

T H E E V I D E N C E W A S L E G A L LY I N S U F F I C I E N T T O
E S TA B L I S H T H AT T H E R E A S O N A B L E C O S T O F C L E A N U P

EXCEEDED $1,500, AND SUPREME COURT SHOULD
T H E R E F O R E H AV E D I S M I S S E D T H E C H A R G E O F C R I M I N A L

M I S C H I E F I N T H E S E C O N D D E G R E E

For the following reasons, it is submitted that the trial evidence was legally

insufficient to establish the monetary cost element of criminal mischief in the second

degree or its lesser included offenses, criminal mischief in the third degree (Penal Law

145.05) and criminal mischief in the fourth degree (Penal Law 145.00). Accordingly, it is

submitted that this court should reverse the judgment of conviction and dismiss the

indictment, per GPL 470.20(2).

The theory of the prosecution was that the building and barmer were damaged in

that they had to be cleaned or replaced as a result of the spraying. Pursuant to this theory,

and under the criminal mischief in the second degree statute. Penal Law 145.10, the

People were obliged to prove that the reasonable cost of cleaning or replacement

exceeded $1,500.00, or, in the case of third and fourth degree criminal mischief, $250.00.

See. People v Honne. 184 AD2d 582 (2""̂  Dept 1992); People v Jackson. 168 AD2d 633

(2""* Dept 1990). Supreme Court charged the jury as follows:

The amount of damage to property is determined by the cost of repairs of
property or the cost of replacement of property, whichever is less. I charge
you that the cost of repair of property includes the cost of any cleanup
operations or procedures necessary in order to restore the property to its
prior condition

(A 292).
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The People's position, as set forth in the prosecutor's summation, was that the costs
attributable to the cleanup necessitated by the spraying were as follows:

Hanging a new banner $690.22^
Supplies from Grainger $210.35
Pressure Washer from Albany Ladder $225.00
Salary of Maintenance Employees $3,664.23

(A 287 - 288) The prosecutor told the jury in his summation that, "I didn't introduce any
invoice for the new banner. It is because I don't want you to worry about the banner" (A
286). Accordingly, it is the four items set forth above that must be analyzed to determine
the legal sufficiency of proof as to whether the "damage" to the Court of Appeals
exceeded $1,500.00, or even $250.00.

For the reasons which follow, it is submitted that the People failed to prove that

any of these claimed expenses could be considered damages caused by the spraying, thus
precluding Defendant's conviction for criminal mischief in the second degree or either
lesser included offense.

A The Court of Appeals incurred no additional labor costs in respect of the
cleanup; accordingly, no labor costs can be considered damages caused by the
spraying

It was undisputed that the Court of Appeals paid no employee even a penny of
overtime for his labor in cleaning up the Court of Appeals' building (A 176). Nor was
there evidence that the Court hired any additional employee or engaged any outside labor
for the cleanup. Nor was there the slightest evidence that other tasks which the Court's
employees would otherwise have performed went undone as a result of the cleanup effort
(A 181). It appears that the Court of Appeals had such a surplus of maintenance workers

® This should be $210.34 (A 234 - 237).
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at the time of the spraying that they could perform the cleanup work, yet still fulfill their

other duties, all during their normal working hours. Had these workers not performed this

cleanup, they would presumably have idled away the time thus saved, or performed their
other duties at a more leisurely pace. In neither case would the Court of Appeals itself

have benefited.

Under these circumstances, to attribute any expense to the labor of the Court s

employees in the cleanup is unreasonable and erroneous.

B In the absence of expert evidence, it was not shown that the methods and
equipment the Court of Appeals staff used for the cleanup were reasonably
necessary and appropriate; accordingly, the evidence was legally insuiricient to
establish any necessary and appropriate cost of cleanup.

In calculating the monetary value of damage Defendant caused, no expense could
be considered if not reasonably and appropriately incurred. See, People v Hoppe, 184
AD2d 582 (2"'' Dept 1992); Peonle v Jackson. 168 AD2d 633,634 (2 Dept 1990),
PennlevGina. 137 AD2d 555 (2"" Dept 1988); People v Gaines. 136 AD2d 731 (2""
r>opt lORRt- see generallv.People vPluff. 217 AD2d 744 (3 Dept 1995).

The proper manner of cleaning the liquid sprayed upon the Court of Appeals
building itself, or indeed whether it were best to leave cleaning to the elements, is not a
matter of common knowledge. Few have cleaned chicken feces ftom stone in sub-
freezing temperatures. Proper cleaning techniques may very well depend on such factors
as the building's stone construction, the biochemical nature and concentration of the
sprayed liquid, and the ambient temperature. Indeed, the sub-freezing temperatures here
may have played a critical role in complicating the cleanup process, at least after Mr.
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Emigh's decisions to have the fire department hose the building (A 201 - 203) and to use
cold-water pressure washers for the cleanup (A 224 - 225).

Similarly, the proper manner of cleaning the banner, or whether it were best just
to leave it where it was, and let nature clean it, is not a matter of common knowledge.
Few have cleaned chicken feces from a large banner hung at a considerable elevation.

Indeed, it seems that the police did allow nature to clean the banner; they left it atop the
roof of their police station, and it now appears to be in satisfactory condition (A 161 -
167).

Because the proper cleaning techniques here were not within the scope of lay
persons' knowledge, the People, who bore the burden of proof, were required to establish,
by means of expert testimony, that the method the Court of Appeals adopted was
reasonable. See, Pmnle v Honne. 184 AD2d 582 (2"̂  Dept 1992); People v Misevis, 155
AD2d 729,731 (3"" Dept 1989), afPd 76 NY2d 777. People vGina, 137 AD2d 555 (2°"
Dept 1988). The People, however, offered no expert testimony. Instead, they offered the
testimony of Mr. Emigh, who was in charge of the Court's maintenance staff (A 185). He
was not shown to have any expertise in cleaning foul-smelling diluted chicken feces from
Stone structures or banners.

It follows that there was not legally sufficient evidence of the costs reasonably
attributable to cleanup. For example, the People did not show that it was reasonable to
rent the cold-water sprayer from Albany Ladder, at a cost of $225.00 (A 226 - 228).
Similarly, there was insufficient evidence to establish that it was necessary to remove the
original banner, and to incur the cost of hanging the replacement banner, $690.22 (A 229

5 9



- 231). Nor can it be said that the cost of supplies purchased from Grainger, $210.34 (A

234 - 237), was reasonably necessary for the cleanup process, for the cleanup method in

which those supplies were used was not shown to be reasonable. Finally, there was

insufficient evidence that the time spent by maintenance workers in the cleanup was

necessarily and appropriately spent.

C. There was not legally sufficient evidence that it was reasonable for the Court of
Appeals to use its own employees, rather than an outside contractor, for the
cleanup.

If repair costs are deemed to include costs attributed to the time spent by the Court

of Appeals' employees in the cleanup, then it is necessary to consider whether it would

have been less costly to have an outside contractor perform the cleanup. Such a contractor

may have been able to perform the work for a sum far less than the $3,664.23 attributed

to the Court of Appeals' staff. Because the People presented no evidence with which the

jury could determine whether it was reasonable for the Court of Appeals' staff itself to do
the work, rather than to have an experienced cleaning company do it, the jury could not

conclude that the labor costs allegedly attributable to the cleanup were reasonable.

D. Because the evidence as to the labor costs of the cleanup was based on
inadmissible hearsay, there was not legally sufficient evidence to prove any such
c o s t s

On direct examination by the People, Emigh testified, over Defendant's objection,

that the costs attributable to compensation paid to Court of Appeals' employees working

on the cleanup was $3,664.23 (A 193 - 194).
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On cross-examination, Emigh conceded that he did not compute the $ 3,664.23

figure (A 209). Instead, he gave to another Court of Appeals' employee, Brian

Fitzpatrick, his reckoning of the time each employee spent on the cleanup, and
Fitzpatrick, in turn, advised him of the dollar value of that time (A 219; 222,223). Emigh
was not shown to have personal knowledge of the maintenance staffs salaries. In fact,

under cross-examination, Emigh conceded that he had no personal knowledge of the

value of the employee time spent on the cleanup (A 223). Upon eliciting this fact, defense

counsel moved to strike Emigh's testimony as to the labor cost attributable to the cleanup,

but Supreme Court denied the motion (A 223). Fitzpatrick himself did not testify.
Denial of Defendant's motion to strike Emigh's testimony as to the labor costs of

the cleanup was error. Not based on personal knowledge of the value of the employee s
time, Emigh's testimony on this point was inadmissible hearsay. People v Canty, 153
AD2d 640, 641 - 642 (2"'' 1989). He should never have testified to the same, and the jury
should have been instructed to disregard this testimony. Ŝ , People v Butler, 123 AD2d

877 (2"̂  Dept 1986) (error to admit hearsay testimony as to value of damaged property in
criminal mischief prosecution); People v Michallow, 201 AD2d 915 (4 Dept 1994)

(valuation of damage based on hearsay legally insufficient to support criminal mischief
conviction). This error violated not only the common law hearsay prohibition, but also
Defendant's right to confront witnesses against him, guaranteed by the New York
Constitution (article 1, section 6 ) and by the US Constitution (6̂  and 14 Amendments).
See generallv. People v Concenciom 228 AD2d 204,205 (1̂^ Dept 1996).
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On direct-examination, Stuart Cohen estimated that the salary attributable to

cleanup was in the range of $3,000 (A 169). On cross-examination, however, Cohen
conceded that that figure was based on information fi-om Emigh (A 182; 184). Upon

eliciting this point, defense counsel moved to strike Cohen's testimony in regard to the
$3,000 figure. Without explanation. Supreme Court denied the motion (A 182 - 183).

Cohen's testimony as to the salary attributable to the cleanup work performed (A

169) was based on inadmissible hearsay. Like Emigh's testimony on the same point, it
should have been stricken. Cohen's testimony, like Emigh's, violated Defendant's state
and federal constitutional right to confront witnesses against him.

In any case, this hearsay testimony of Cohen and Emigh as to the salary
attributable to cleanup work performed was legally insufficient to establish the value of

877, supra.

E. Conclusion

In sum, the evidence was legaUy insufficient to allow the jury to conclude that any
of the four above-referenced items could properly be considered damages attributable to
the spraying of the building and banner. Thus, the evidence was legally insufficient to
prove that the amount of damage exceeded $1,500.00, an element of criminal mischief in
the second degree. Moreover, since there was insufficient proof that any of the costs

allegedly incurred as a result of the spraying could properly be considered by the jury, the
proof was legally insufficient for the lesser included offenses of criminal mischief m the
third degree (Penal Law 145.05) and criminal mischief in the fourth degree (Penal Law
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145.00). It follows that the judgment of conviction should be reversed, and the indictment

dismissed.

P O I N T I X

THE VERDICT OF GUILTY WAS AGAINST THE WEIGHT OF THE
E V I D E N C E

If this court fmds that the verdict was supported by legally sufficient evidence,

the court yet has the authority, and the obligation, to review it to determine whether it was

against the weight of the evidence. See, CPL 470.15(2); CPL 470.20(5). If, based on all
the credible evidence, a different verdict would not have been unreasonable, then this

court must weight the relative strength of conflicting testimony and inferences. If the jury

appears not to have given the correct weight to the evidence, this court may set aside the
verdict and dismiss the accusatory instrument or any reversed count, ŝ . People v

Bleaklev, 69 NY2d 490,495 (1987); CPL 470.20(5).

Here, it is submitted that a verdict of not guilty would have been reasonable for
the same reasons that are set forth in Points V and VIQ, above. Specifically, the jury

could - and should - have found that the People had failed to prove beyond a reasonable
doubt that Defendant caused any "damage" to the building or banner. Moreover, the jury

could - and should - have found that, even if Defendant did cause damage to the building

or banner, there was no competent proof of the value thereof, thus precluding a verdict of

guilty. Further, it is submitted that, weighing the relative strength of conflicting testimony
and inferences, it must be concluded that, in finding Defendant guilty, the jury did not

accord the evidence the correct weight. Moreover, it is submitted that the evidence of

guilt as to the lesser included offenses was too weak to properly support Defendant's
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conviction thereof. Accordingly, the judgment of conviction should be vacated, and the

indictment dismissed.

P O I N T X

SUPREME COURT COMMITTED REVERSIBLE ERROR
IN PRECLUDING THE OPINION TESTIMONY OF RICHARD

S E N T E R

For the following reasons, it is submitted that Supreme Court erred in precluding

the opinion testimony of Richard Senter as to the appropriate method of cleaning the
Court of Appeals building.

Factual Background

An element of the People's case was damage to the Court of Appeals building in

an amount exceeding $1,500.00. See, Penal Law 145.10 (defining criminal mischief in

the second degree to require damages in an amount exceeding $1,500.00). The People s

theory was that the cost of cleanup could be considered in determining the monetary
value of damage. Per Supreme Court's charge to the jury, cleanup costs exceeding the

reasonable cost of the cleanup could not be considered in calculating the monetary value
of damage the spraying caused (A 292). A critical issue in this case, therefore, was

whether the method and equipment used to clean the building were reasonable, such that

the costs attributed to the cleanup were necessary.

Of course,, a major part of the cleanup was the Albany Fire Department's hosing

of the building, at the request of Court of Appeals' employee Emigh (A 201 - 203; 205 -
206). Another major part of the cleanup was the spraying of the building exterior with a
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rented cold-water pressure washer (A 212 - 213). It was Defendant's position that, given
the sub-freezing ambient temperatures (A 215 - 216), the hosing and spraying with cold
water actually made the cleanup more difficult, and were unreasonable. Thus, Defendant

argued in his summation that the costs attributable to the fire department hosing and to
use of the cold water washer could not fairly be attributed to his spraying of the building

(A 275 - 276). According to defense coimsel, the cleanup "was made more time
consuming, more difficult, because they should have called up somebody who knew how
to do this and what to do" (A 281).

To establish his point. Defendant sought to introduce the testimony of Richard
Senter, a Rensselaer County fanner with extensive experience in cleaning manure,
including chicken manure, with pressure washers (A 249 - 251). His expenence, Senter
testified, included cleaning manure-covered concrete surfaces with a hot-water pressure
washer (A 251 - 252). Supreme Court refused to allow Senter's opinion testimony as to,
inter alia, whether the fire fighter's hosing of the building - undertaken at Court of
Appeals empioyeeEmigh's request (A 201-203)- was a reasonable cleaning method
(A 252-253).

Supreme Court did, however, allow defense counsel to make an offer of proof, m
the jury's absence, as to Senter's testimony. Defense counsel explained that Senter has 40
years' experience cleaning manure off stone and rock surfaces in hot and coid weather (A
257). Senter, he reported, would testify that spraying the defiled stone surface with cold
water in sub-freezing temperatures caused the liquid sprayed by Defendant to bond to the
stone surface, making the situation worse, and making the cleanup lengthier and more
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expensive. Senter would further testify that the best way to clean the building would have
been to use a hot-water pressure washer (A 258).

Despite this offer of proof, the court precluded Senter's opinion testimony (A
259 - 260).

Discussion

In P-npl̂vlnhnstnn. 273 AD2d 514,517 (3'" Dept 2000), this court wrote
that:

determinations of the adnussibility and scope of expert testimony are
committed to the sotmd discretion of the trial court, and the court's
decision will not be disturbed absent a showing of serious mistake, error of
law or abuse of discretion (see. People v Perry, 251 A.D.2d 895, 896, 674
N.Y.S.2d 844, Iv denied 94 N.Y.2d 827; People v Fish, 235 A.D.2d 578,
579-580,652 N.Y.S.2d 124, Iv denied 89 N.Y.2d 1092).

Expert opinion is admissible if * * it would help to clarify an issue
calling for professional or technical knowledge, possessed by the expert
and beyond the ken of the typical juror'" (People v Taylor, 75 N. Y.2d 277,
288 552 N.Y.S.2d 883, 552 N.E.2d 131, quoting De Long v County of
Erie, 60 N.Y.2d 296, 307, 469 N.Y.S.2d 611, 457 N.E.2d 717).
Accordingly, expert testimony may be precluded if it is within the average
juror's understanding, not beyond the range of ordinary knowledge or
intelligence and does not require professional or scientific knowledge
(see. People v Shepard, 259 A.D.2d 775, 777, 687 N.Y.S.2d 196, supra;
People V Perry, supra, at 896).

The "average juror[]" would not know the most effective and efficient way to

remove chicken feces from a stone surface in sub-freezing temperatures. To learn the

same, a layperson could either attempt to research the problem or to locate a person with
a specialized knowledge bearing thereon. The jury, of course, cannot undertake its own
research, but must depend on expert testimony.
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Thus, for example, in People v Right. 180 AD2d 430 (1'' Dept 1992), it was held

to be an appropriate exercise of discretion for the trial court to permit a police officer to

offer expert testimony on the methods and techniques of pick-pockets. In the court's

view, this was appropriate because the officer's detailed knowledge of the subject could

"presentQ a benefit to the jury". Id at 431 (citations omitted).

Similarly, here, Senter's testimony would have benefited the jury in determining

whether the cleanup methods the Court of Appeals used were reasonable. Absent Senter's

testimony, the jury was left with no expert testimony on this arcane subject.
In People vAgard. 199 AD2d 401,402 (2"'̂  Dept 1993), the court held that it was

error - albeit harmless error - for the trial court to have precluded expert opinion

testimony as 'to the likelihood that a victim would have signs of rectal trauma following
anal intercourse accomplished by physical force ...." Of course, lay persons might have

their own opinions on this subject; a prudent lay person, however, would trust more in an

expert's opinion than in his own.

Here, the People may argue that cleaning techniques are matters of common

knowledge, and thus not the proper subject of expert testimony. As the Court of Appeals

recently observed in People v Lee (decided May 8, 2001), however, "courts should be

wary not to exclude [expert] testimony merely because, to some degree, it invades the
jury's province." (Slip Op at 5). Indeed, the court noted that "expert opinion testimony is
used in partial substitution for the jury's otherwise exclusive province which is to draw

conclusions from the facts." Id (citations and internal quotations omitted). Here, then.
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that jurors might have their own opinions about the proper cleaning technique was not a

sound basis for excluding expert testimony on the subject.

The argument that expert testimony is unnecessary because cleaning techniques

are matters of common knowledge is similar to the argument against allowing expert

testimony concerning the effects on children of physical and sexual abuse. Of course,

child rearing and family life, in general, are matters of common knowledge. Not common

knowledge, however, are "the dynamics of physically and sexually abusive relationships

within a family...." People v Tavlor. 75 NY2d 277,288 (1990). Accordingly, the Court

of Appeals has authorized the use of expert testimony in criminal cases on the subjects of

children's psychological reactions to sexual abuse and the symptoms of repeated physical

abuse. People v Keindl. 68 NY2d 410,422 (1986) (sexual abuse); People v Henson, 33

NY2d 63, 73 - 77 (1973 ) (physical abuse).

Similarly, while some cleaning tasks, such as cleaning up spilled milk or cleaning

the windows in a home, may be matters of common knowledge, the appropriate method

of performing the peculiar cleaning task at issue here was not. Specialized knowledge
was necessary to determine whether the method the Court of Appeals used was

reasonable, such that the costs attributed to the cleanup were necessary. Supreme Court

erred in forbidding Defendant to present the testimony of his expert, who could have

imparted such knowledge to the jury.

Senter was prepared to testify that the proper way to clean the diluted manure

from the stone of the Court of Appeals building in sub-freezing temperatures was to use a

hot-water pressure washer, and that the use of a cold-water washer would just exacerbate
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the situation due to ice accumulation (A 258). Unquestionably, this testimony would
have aided the jury in deciding whether the cleanup method the Court of Appeals used
was reasonable, and thus whether the costs allegedly attributable to the cleanup were

necessary. The jury was not qualified to make such a determination itself, for the proper
manner of performing a cleaning operation such as this is not a matter of common
knowledge.

As noted above, the admissibility and extent of expert testimony is addressed to

the sound discretion of the trial court. People v Cronin, 60 NY2d 430,433 (1983). A
defendant has fundamental rights, however, protected by the US Constitution's 6''and
H"" Amendments, to present witnesses in his own defense and to due process of law.
ŵhinatnnv Texas. 388 US 14 (1967); Chambers v Mississippi, 410 US 284,302

(1973);seealsp; PeonlevBerk.88NY2d257,266(1996); PeoplevFoy,32NY2d473
(1973). Additionally, this defense right to present witnesses is encompassed by the State
Constitutional right to due process of law, found in article 1, section 6.

Here, for the reasons discussed above, it must be concluded that Senter s

testimony would have been helpful to the jury in resolving a critical issue in this case, and
was not otherwise inadmissible. It follows that Supreme Court abused its discretion in
precluding this testimony.

Of constitutional magnitude, this error requires reversal unless there was no

reasonable possibility that it might have contributed to Defendant's conviction and unless
it was harmless beyond a reasonable doubt. See, People v Crimmins, 36 NY2d 230,237
(1975); Ppnnle v Ma.son. 263 AD2d 73,77 (V Dept 2000). It went to one of the
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alternative arguments Defendant advanced in support of his innocence of criminal

mischief in the second degree: if he did damage the building, the value of that damage,

even when added to the value of any damage attributable to the banner, did not exceed

$1,500.00 (A 273 - 283). It is at least reasonably possible that, had the jury heard Senter's
testimony, it might have accepted this argument, and thus found Defendant not guilty of
criminal mischief. Accordingly, this error requires reversal.

Even if this error is reviewed under the standard for non-constitutional trial error,

it requires reversal. Under that standard, an error requires reversal if the evidence of guilt
was less than overwhelming or there is a significant probability that the defendant would

have been acquitted but for the error. Crimmins. supra, at 241 - 242. Here, the People had
to prove that the reasonable cost of cleaning the Court of Appeals building and banner
exceeded $1,500.00 (or $250.00, for the lesser included offenses). As discussed above, in
Points V and VIII, the evidence on this point was not even legally sufficient; obviously,

therefore, it was not overwhelming.

Moreover, there is a significant probability that the jury would have acquitted
Defendant had the court not precluded Senter's testimony, which would have established
that the Court of Appeals' cleanup method, using cold water pressure washers in sub-

freezing temperatures, was unreasonable.

Accordingly, Supreme Court's error in precluding Defendant from offermg
Senter's testimony requires reversal even under the standard for non-constitutional error.
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P O I N T X I

THE ORDER DIRECTING DEFENDANT TO PAY RESTITUTION
SHOULD BE VACATED, OR AT LEAST MODIFIED

If this court agrees with Defendant's arguments for vacating the judgment of

conviction and dismissing the indictment, the order of restitution (A 17 - 18; 308 - 309),

which depends on the judgment of conviction, should also be vacated.

Under Penal Law 60.27(1), the court may "require the defendant to make

restitution of the fruits of his or her offense or reparation of the actual out-of-pocket loss

caused thereby." Here, there were no "fruits" of the offense conduct. Accordingly, the

question here is the existence and value of out-of-pocket losses. The court may not order

reparations in excess of the victim's actual "out of pocket" loss. People v Consalvo, 89
NY2d 140,144 (1996); People v Dickson, 260 AD2d 931,933 (3''' Dept 1999).

At the least, it is submitted that, for the following reasons, this court should

modify the order of restitution by eliminating the portion attributable to labor expenses,

$3,664.23, the portion attributable to the new banner, $950.00, and the portion

attributable to the hanging of the banner, $690.22.

As discussed above, in Point VUI, the Court of Appeals incurred no labor

expenses in the cleanup operation. Thus, there was no "out-of-pocket" labor expense, and
no labor expense could properly be the subject of reparation.

Moreover, as discussed above, in Points V and VIII, the People did not prove that

it was necessary to remove the original banner from the Court of Appeals, and thus did

not prove that it was necessary to incur the cost of hanging a new banner, $690.22, or the
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cost of the replacement new banner, $950.00. It was therefore error to include these

expenses in the order of restitution.

Finally, in the absence of expert testimony, it was not shown that any of the

expenses incurred in cleaning the building were necessary. Accordingly, none of those
expenses should be the subject of a restitution order.

Though Defendant did not object to the restitution ordered nor request a hearing,
this issue is nevertheless preserved for review, "because of the 'essential nature' of the

right to be sentenced in accordance with the law. (People v Fuller [ 57 NY2d 152] at
156)." Peonlev Dickson. 260 AD2d 931 (3"" Dept 1999); cf People v Callahan, 80 NY2d
273,281 (1992) (challenge to procedure cotrrt used to arrrve at sentence is forfeited if not
raised before trial court as required by CPL 470.05(2)). Here, the record does not support

the amount of restitution ordered, and the sentence therefore was not in accordance with

law Pe.-.nle v Fuller. 57 NY2d 152,156 (1982); People v Ramirez, 9? AD2d 985 (4"̂
Dept 1983), Iv denied, 61 NY2d 911. Accordingly, the matter should be remanded for
resentencing.

C O N C L U S I O N

For all 'he foregoing reasons, it is submitted that this court should reverse the

iudgmeni of comdction, dismiss the indictment, and preclude further pro.secution. Failing
that, this Court should grant the alternative relief requested above.
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