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CHARLES E. COLLINS, HI,

Plaintiff,
-against-

SOL GREENBERG, JAMES NIXON and
CHRISTOPHER D. HORN,

D e f e n d a n t s .

This is a motion by the defendant Greenberg as District Attorney of the County of Albany

and two Assistants, James Nixon and Christopher D. Horn regarding the allegation that the three

jointly and severally conspired to deprive the plaintiff, then defendant, of his Constitutional right to

counsel and prosecuted him in the face of a clear understanding that he had transactional inmiunity.

This theory arises as a result of his appearance before the Grand Jury at which time he signed a

waiver pursuant to §190.50 of the Criminal Procedure Law of the State of New York governing

Grand Jury proceedings and thence proceeded to testify at which time he stated unequivocally that

he did in fact commit the factual allegations underlying in the criminal complaint.

It is Mr. Collins' contention that he had a Constitutional right to exercise his free speech and

that he was provoked into acting, in public disobedience, by spraying the Court of Appeal with

chicken feces in liquid form because the Chief Judge and others whom he identified in prior writings,

publications and statements, [which he has proudly disseminated in the State of New York], were

acting in violation of his Constitutional rights and were violating the laws of the State of New York -

according to Mr. Collins.
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Mr. Collins' contention is that while he committed the acts which formed the factual bases

of the criminal complaint, that such acts done by him at the time and place performed by him,

because of the circumstances surrounding his unique right to so protest the judicial system, the same

did not constitute the commission of a crime.

All the issues before the Federal Court have been submitted to litigation in State Court

proceedings which have either been voluntarily discontinued by the claimant Collins or have been

dismissed by an Order of the Court and therefore this "new" claim brought to the Federal Court has

ah-eady been adjudicated in the State system.

Mr. Collins, as the attached Notice of Motion and supporting affidavit on a motion pending

before Judge Keegan in State Supreme Court clearly shows, has brought a blizzard of litigation,

some of which has been directed against the County of Albany, its Public Defender, Judge LaMont,

the District Attorney's Ofjfice, the District Attorney and various and sundry assistants in the District

Attorney's Office since 1995.

What is clear jfrom a reading of the motion and supporting Memorandum of Law submitted

to Judge Keegan in the State Court following a Notice of Claim in May of2000, [the most recently

filed Notice of Claim against the County Defendants], is that Mr. Collins' pattern of conduct is to

bring the proceedings, face the precipitation of testifying under oath pursuant to §50-h of the General

Municipal Law and rather than doing so voluntarily, discontinuing and withdrawing his claim and

moving on to another claim with a slight variation on the previous theme shortly thereafter.

In fact one of the five predicate lawsuits which was brought by Mr. Collins was brought in

this Court. It substantially charges that the District Attorney and his office violated Mr. Collins'

Constitutional rights by prosecuting him when they "knew" or "should have known" that what he
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had done at the Court of Appeals, which he proudly admitted before the Grand Jury, was not in fact

a crime but more and merely an expression of his right of free speech.

The prior submissions and voluntarily discontinuances and the order of Judge Teresi

dismissing the action agamst the Public Defender and Assistant Public Defenders for inadequate

representation, all establish the conduct by Mr. Collins which is a clear abuse of the judicial process

of the State of New York and the manipulation of the judicial system involving expenditure of

taxpayer funds to defend such repeated and frivolous litigation to fiirther and foster his hobby to

confound the judicial system.

P O I N T I I

T H E I S S U E O F T R A N S A C T I O N A L I M M U N I T Y
H A S B E E N S U B M I T T E D T O J U D I C I A L
R E V I E W A N D H A S B E E N D E C I D E D B Y T H E
C O U N T Y C O U R T O F A L B A N Y C O U N T Y A N D
A F F I R M E D B Y T H E A P P E L L A T E D I V I S I O N
T H I R D D E P A R T M E N T . T H E R E I S N O
J U S T I C I A B L E C O N T R O V E R S Y.

Mr. Collins brings this action before the Court as if it were a case of first instance and alleges

that in substance by citing the dicta in the case of People v. Chapman. 69 NY2d 497. It is his

contention he could not and therefore did not waive his right to counsel before the Grand Jury

because such right is bedrock and he cannot waive that right without a lawyer present or a judge's

inquiry. Such position ignores the facts.

That issue has been submitted to the County Court of Albany County in a position taken by

Mr. Collins pro se [and later with the benefit of counsel] seeking a Writ of Prohibition to prohibit

the Courts of the State of New York from proceeding to trial against him in the Fall of 1999. Prior

to that time he brought a proceeding before the County Court seeking to prohibit the County Court

3



and/or the District Attorney from proceeding further against him based on the fact that his

prosecution beyond his appearance at the Grand Jury was illegal. Attached hereto and made a part

hereof marked exhibit 1 is the decision of County Judge Larry Rosen of the County Court of Albany

County in which the Court addresses the issue of transactional immunity and claimant's knowing

waiver of right to counsel at his arraignment as well as a perpetuation of his knowing waiver of his

right to counsel at the time of his appearance at the Grand Jury.

Following that decision of the County Court of Albany County is the decision of the

Appellate Division Third Department which unanimously held that not only is the Writ of

Prohibition an inappropriate vehicle for the relief he seeks here, but reciting and restating, as a

matter of fact, the proper exercise of Judge Herrick's judicial inquiry at the time of his arraignment,

the Judge's prior knowledge of Mr. Collins' many pro se appearances and knowledge of the law in

addition to reiterating and re-examining the appearance before the Grand Jury in which the then

defendant, now plaintiff, was meticulously warned, advised and offered the opportunity of counsel

which he eschewed for his own representation.

It should be noted that in each one of the five prior cases brought by Mr. Collins which ended

either in a Court Order dismissing his case or his voluntary discontinuance and withdrawal of the

claim Mr. Collins has represented himself pro se.

The County Court m citing the arraigning Court's judicial inquiry also noted with approval

the meticulous, accurate and well constructed pro se brief and pro se motion ps^ers by Mr. Collins

on the underlying Prohibition motion before the County Court, which was later affirmed by the

Appellate Division.
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As submitted to the State Court in the pending motion referenced by Collins in his complaint

to this Court, the state judicial system is not the playground for people who are otherwise

preoccupied for diatribes against the system of law in general and specifically as it is administered

by the present Chief Justice of the State of New York and all the subordinate justices in the

Appellate and Trial Courts.

Mr. Collins' reading of Chapman is a tortured reading of a very limited case which stands

for a singular proposition, taken out of context, which would paralyze the judicial process of the

State of New York so as to put to Mr. Collins in his favorite position a "win/win" position.

Were the Court to accept the tortured extension of Chapman to the facts in the case at bar,

it would be impossible to ever have a defendant waive his right to independent counsel, not merely

counsel in general, when he, s^pearing for himself before a Grand Jury, then proceeds to testify

before the Grand Jury claiming transactional immunity because he was not represented by counsel.

The position adopted by Mr. Collins is a little bit like the person who murders his mother and father

and throws himself on the mercy of the Court because he is now an orphan.

In the Chapman case the defendant was represented at arraignment by retained coimsel. At

the time of the submission to the Grand Jury it was counsel's decision not to appear at the Grand

Jury and not to have Chapman testify. In that case, Mr. Chapman appeared at the Grand Jury stating
1

he wanted the opportunity to "explain" a few things to the Grand Jury in the expectation that he

would not be indicted. He did not have his personal retained counsel present and after a shallow

inquiry by the Coiut as to whether or not he was aware that waiving immunity and testifying before

the Grand Jury was a "serious matter" the defendant Chapman then proceeded to testify and not
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surprisingly was indicted. There is no evidence in the record that Chapman ever appeared pro se

before or that he had any famiharity with the Court system or that he was a paralegal.

In 1995 Mr. ColUns was arrested and charged with criminal activity for an act of civil

disobedience in the Mall at the New York State Office Complex. The arraigning judge in the case

at bar Stephen Herrick was a City Court Judge in the Criminal Division at the time of those events

and was fully familiar with Mr. Collins and his pre-trial motions, which Collins did pro se. He also

appeared at a suppression hearing and at a trial at which time the charges against him were dismissed

by Judge E. David Duncan an associate judge m the Criminal Division of the City Court of Albany

at which time Mr. Collins appeared pro se. On the record - which Mr. Collins has - Judge Duncan

lauded Collins' pro se work and his talent as a legal advocate and encouraged continuance of same.

Mr. Collins' appearance before the arraigning judge at which time he did not want the benefit

of the Public Defender's office [after announcing that he could not afford an attorney] was when he

declared he could and would represent himself. Both Judge Rosen and the Appellate Division foimd

such statement knovdng, inteUigently and made without force, threat or fear against him, was made

with sufficient forethought to qualify it as a knowing intention to represent himself based on their

background with him and his affirmative statement that his employment was that of a paralegal.

That, together with the Court's prior knowledge and awareness of his meticulous pro se submissions

to the Court both as to form and substance of the law which ultimately resulted in his acquittal on

the criminal charges previously placed against him, allowed the Court to represent himself.

Following that, Mr. Collins was notified, as his own attomey, at the address he gave in Troy,

New York of the submission to the Grand Jury. In the interim on February 3"* as the transcript

attached to his complaint shows, when he appeared before the arraigning Court on the adjourned date
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the Court noted the appearance of Mr. Collins by himself pro se thereby acknowledging that he had

the benefit of counsel, albeit himself, and that the grant of allowing him to proceed pro se was on-

g o m g .

At no time did Mr. Collins make any attempt to alter that representation and in fact pursued

that to a fault when appearing before the Grand Jury either knowing at that time that he was going

to rely on the dicta in Chapman or in a clear attempt to enter into one of Mr. Collins' favorite

positions a "win/win" situation where Mr. Collins figured a way to beat the system with form over

s u b s t a n c e .

Mr. Collins had a right to testify before the Grand Jiuy, a right which the Grand Jurors and

the District Attorney's Office acknowledged (Morgan v. Null. Southern District of New York 1953,

cited also at 117 Fed Supp 11). It is clear that this defendant, Charles Collins, when appearing

before the Grand Jury in the dialogue attached to his complaint and previously cited in the motion

papers in support of this motion, made every effort to sustain the burden on him to prove to the

satisfaction of the prosecutor that he was proceeding pro se. Having done so he therefore had

satisfied the requirement that he be given the right to testify with the advice of counsel albeit pro se.

People V. Lattanzio. 134 Misc 2d 469 (1987) and People v. Futia. 113 Misc 2d 651 (1982).

The then defendant and now claimant Charles Collins protested against restrictions placed

upon him by the prosecutor to be able to testify to things outside the scope of the inquiry then before

him. To have allowed such latitude would stand in violation of the principle People v. Smith. 87

NY2d 715 (1996) wherein the Court held that only those matters that are relevant to the case before

the Grand Jurv may be the subject of testimony fi-om the defendant or others. It is a real obligation

on the part of the People to allow the defendant to testify especially when he has sustained by
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reasonable dialogue his ability, knowledge, understanding and intent to waive his immunity and

pursue his right to testify. Such right must be defended and protected by the People as much as the

right of the defendant against self-incrimination. People v. Degnan. 246 AD2d 819 (Third Judicial

Dept. 1998); see also People v. Tramel. 178 Misc 2d 753 (1998).

The District Attorney's Office in allowing the then defendant, now claimant, to proceed pro

se was only acting consistently and in concert with the prior Court rulings where the judicial inquiry

had satisfied the arraigning Court and the adjourning Court that Mr. Collins was capable and

competent to represent himself and had done so competently to his own acquittal in the past. Had

the District Attorney mterfered with his right and denied him the right to testify before the Grand

Jury the D.A. would have violated Mr. Collins' statutory right to testify before the Grand Jury.

The assistant D.A. spoke to Collins on the record warning him of the serious consequences

of the waiver and asking him if he understood what the waiver meant and that he could be indicted

on his own testimony. Mr. Collins proceeded to inform the Grand Jury that he intended to be

indicted and that he wanted them to indict him for which he fiilly, freely, openly and intelligently

acknowledged that he committed the facts of the underlying offense as set forth in the criminal

complaint. For the District Attorney to have denied him that right to appear and continue his pro se

stratus would have abridged his right to grant him, as recognized by the prior arraigning Court on

the 26*^ of January the right to represent himself in violation of the rule of People v. Smith. 87 NY2d

715 (1996).

In fact, the Courts most recently in People v. Jorge. 172 Misc 2d 795 (1997) confirmed the

principle that when a defendant signs a waiver of immunity from prosecution in violation of his fifth

amendment Constitutional rights he must be permitted to testify before the Grand Jury. There is no
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evidence that the waiver that was signed by him was obtained either involuntarily or induced by any

improper means exercised over the person of the subject, or the inquiry by the District Attorney's

office (see People v. Jorge, cit supra).

The People, through the District Attorney's Office, sent notice to the subject of the inquiry

Mr. Collins that a Grand Jury would be convened to consider the felony complaint filed against him

and sent, it at his request as enunciated in the Citv Court, to his Brunswick Road address in Troy

acknowledging once again that he was acting pro se. He accepted it. Based on the information and

knowledge contained in the written notice he speared before the Grand Jiuy timely with the purpose

and intent of testifying. To have required an inquiry deeper and further than that which was done

by the dialogue set forth in the plaintiffs complaint by the District Attorney before Mr. Collins was

allowed to testify or before he was allowed to sign a waiver would have requu-ed virtually that the

People submit persons waiving in order to testify to a psychological analysis to determine whether

or not they have sufficient mens rea to proceed and waive such a valuable right as the right against

se l f - incr iminat ion .

The Criminal Procedure Law of the State of New York in §190.52 clearly provides for the

attorney of a witness to be present with him in the Grand Jury as long as that attorney does not

interrupt or interfere with the proceedings which are under the jurisdiction of the prosecutor's office.

There is also no indication that at anytime diuing the Grand Jury proceedings Mr. Collins had second

thoughts about his appearance without independent counsel. The suggestion now that he proceeded

at his own peril to vest upon himself transactional immunity [at which time he could have confessed

to the crime with impunity as it was obviously his plan] is an absurdity. People v. Diaz. 211 AD2d

402 (First Judicial Dept. 1995, appeal denied 85 NY2d 972). In the case at bar, the object of the
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investigation, the claimant Charles Collins, did not "waive his right to the presence and assistance

of counsel", he insisted on his right to represent himself as he had repeatedly done in the past and

has since that time repeatedly to the present time. It should be noted in passing that he spears in

this matter pro se and has constructed a reasonably formidable set of papers as he does in every

instance in which he appears for himself

Prior to Chapman the law of the State of New York had been embodied in many decisions

which were cited in People v. Knaak. 112 Misc 2d 83 (1981) and the progeny which ensued from

that and similar cases.

For all these reasons, it is abundantly clear that Mr. Collins is once again attempting to

massage and manipulate the criminal justice system and the Code of Criminal Procedure to place

himself in the enviable position of being able to testify with impunity after doing everything he

could have to convince the system examining his conduct, that he was knowingly, intelligently and

capably waiving his right to independent counsel and perpetuating his right to proceed pro se which

had been established at the judicial inquiry provided him by Judge Herrick on his arraignment

January 26,1998.

Mr. Collins is no stranger to the Courts of this state and has appeared dozens and dozens of

times pro se including before Magistrate Smith of this Court. The issue of transactional inmiimity

was submitted to a state Court below and passed upon by an Appellate Court which approvingly

cited the detailed steps which were followed by the arraigning Court and by the District Attorney's

office before the Grand Jury to ascertain that the defendant was proceeding pro se and was capable

of representation of himselfpro se with full knowledge of the proceeding, the nature and the extent

of the proceeding and the legal consequences of appearing after signing a waiver.
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C O N C L U S I O N

FOR ALL THESE REASONS IT IS RESPECTFULLY SUBMITTED THAT THERE

ARE NO TRIABLE ISSUES OF FACT FOR THIS COURT AND AS THIS COURT IS

ONCE AGAIN BEING USED AS A FORUM OR A PLATFORM FROM WHICH TO

SPEAK AGAINST THE JUDICIAL SYSTEM OF THE STATE OF NEW YORK, TO

FRUSTRATE THE PURPOSE AND INTENT OF 42 USC1983, SAID STATUTE INVOKED

BY THE PLA INT IFF IN THE PREDICATE TO H IS COMPLAINT BEFORE TH IS

COURT. THERE ARE NO TRIABLE ISSUES OF FACT AND SUMMARY JUDGMENT

S H O U L D B E G R A N T E D T O T H E D E F E N D A N T S .

Dated: September 26,2000

Respectfully/tibmittM,

ROCHE,/ [Gan<mccj6y

pob t̂MCoche
"Attorneys for Defendants
Office and Post Office Address
36 South Pearl Street
Albany, New York 12207
(518)436-9370
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