
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
 
Shawn Dudla - d/b/a Nu Visions Enterprises,   
 Plaintiff,  
- against - 
 
P.M. Veglio, LLC -  d/b/a Paul Mitchell the School Oveido, Civil Case No.: 13-CV-0333 
Von Curtis, Inc. - d/b/a Paul Mitchell the School Orlando, (LFK/RFT) 
Guilio Veglio and Winn C. Claybaugh, 
 Defendant(s).  
 / 
 

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 
STRIKE DEFENDANTS’ PLEADINGS TO DISMISS 

 
 

PRELIMARY STATEMENT 
 

This Memorandum of Law is being filed on behalf the Plaintiff, Shawn P. Dudla, in Support 

of Plaintiff’s “Motion to Strike Defendants Pleadings to Dismiss” and “Verified Affidavit in 

Support of Motion to Strike Defendants Pleadings to Dismiss”.  The Court held on March 16th, 

2015 a Rule 16 Conference and after discussing numerous legal matters with the parties, the Court 

adjourned the Rule 16 Conference without date, pending the Defendants filing a dispositive motion 

with a deadline set to be on or before Thursday, April 30th, 2015 for the dispositive motion to be 

filed and served. Accordingly, other than the filing and service of the motion, all other proceedings 

were stayed. A stipulation was entered stating that if the Defendants do not file a dispositive 

motion by the aforementioned set date, the Court will convene the rule 16 Conference.  

After the rendering of said aforementioned Order of the Court, on April 28th, 2015, the 

Defendants filed a Letter Request seeking an extension of time to file and serve their dispositive 

motion[s] in this matter and there existed no objection[s] from the above captioned Plaintiff herein. 

The Court granted said extension request and a new deadline for the Defendants to file dispositive 

motion[s] extended to no later than Monday, May 4th, 2015.  
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The above captioned Defendants, by way of their attorney Maria C. Tebano, filed with the 

Court a “Notice of Motion”, “Memorandum of Law” and attorney’s “Affirmation” on May 4th, 

2015 to dismiss the Plaintiff’s U.S. District Court for the Northern District of New York, Diversity 

of Citizenship Complaint Pursuant to 28 U.S.C. § 1332 dated March 25th, 2013 and amended April 

4th, 2014. Attorney Tebano then sent by mail the same to the Plaintiff on May 5th, 2015 and 

submitted her “Affidavit of Service” by mail dated May 5th, 2015 to the Court on the same May 5th, 

2015 date. This clearly is the date attorney Tebano sent the Defendants motion papers to the 

Plaintiff as it states such on her “Affidavit of Service”.  

The Plaintiff responded by way of his “Verified Affidavit in Opposition to Defendants’ 

Motion to Dismiss” with his “Memorandum of Law” attached in support on May 19th, 2015. 

The above captioned Defendants, by way of their attorney Maria C. Tebano, filed with the 

Court an “Attorney Reply Affirmation” with an “Affidavit of Service” by mail on May 26th, 2015.  

The Plaintiff submits his “Motion to Strike Defendants’ Pleadings” contending they  are 

untimely pursuant to the Order of the Court, dated April 29th, 2015; and are untimely pursuant to 

U.S. Federal District Court Statutes and Local Rules; and are improper in form and therefore 

improperly before the Court; and contain deceptive, evasive, manipulative, false scandalous 

statements that misdirects this Court and misconstrues facts concerning the Florida case at bar; and 

contain statements that are legally insufficient and do not address or provide any supported 

material evidence of fact to refute, contradict and oppose any of the Plaintiff’s controverted points, 

averment claims and issues raised within the Plaintiff’s “Verified Amended Complaint” or his 

“Verified Affidavit in Opposition to the Defendants’ Motion to Dismiss” and therefore 

abandonment applies. That by way of the aforementioned the Plaintiff is entitled to have the 

Defendants’ pleadings to stricken from the Record and the relief sought by the Plaintiff granted. 
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- ARGUMENTS - 

 
- POINT ONE - 

 
DEFENDANTS MOTION AND REPLY PAPERS ARE UNTIMELY PURSUANT TO 

U.S. FEDERAL DISTRICT STATUES AND LOCAL RULES 
 

 Local Rules of Practice, Rule 7.1 (b)(1) states in part, “Dispositive Motions. The 

moving party must file all motion papers with the Court and serve them upon the other parties 

not less than THIRTY-ONE DAYS prior to the return date of the motion. The Notice of 

Motion must state the return date that the moving party has selected.” Attorney Tebano’s “Notice 

of Motion” to dismiss, “Memorandum of Law” and attorney’s “Affirmation” was filed May 4th, 

2015 but served upon the Plaintiff on May 5th, 2015 as this is clearly stipulated within the 

attorney’s “Affidavit of Service” by mail. The Defendants’ documents were supposed to have 

been filed and served no less than (31) thirty-one days prior to the return date of June 5th, 2015 

as specified within the Defendants’ “Notice of Motion” filed with the Court. Service upon the 

Plaintiff was obviously less than the mandated (31) thirty-one days prior to the return date of 

June 5th, 2015. 

Local Rules of Practice, Rule 7.1 (b)(1) states in part, “The moving party must file its 

reply papers, which may not exceed (10) pages with the Court and serve them upon the other 

parties not less than ELEVEN DAYS prior to the return date of the motion.” Attorney Tebano’s 

“Reply Papers” dated May 26th, 2015 are untimely as they were not filed and served within the 

Statutes mandate of no less than (11) eleven days prior to the return date of the motion of June 

5th, 2015 as specified  within the Defendants’ “Notice of Motion” dated May 4th, 2015. The 

attorney’s “Affidavit of Service” by mail dictates the Plaintiff was sent the “Attorney’s Reply 

Affirmation” on May 26th, 2015 and the Plaintiff confirms receiving the Defendants’ “Reply 
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Papers” on May 29th, 2015. This is far less than the mandated (11) eleven days prior to the return 

date of June 5th, 2015. 

Local Rules of Practice, Rule 7.1 (b)(3) states in part, “Failure To Timely File or 

Comply. The Court shall not consider any papers required under this Rule that are not timely 

filed or are otherwise not in compliance with this Rule unless good cause is shown.” 

Based upon the aforementioned, the Court cannot consider the Defendants’ Motion 

Papers or Reply Papers as they are untimely and do not comply with the aforementioned Local 

Rule 7.1 and should be stricken from the Record. 

 

 

- POINT TWO - 
 

DEFENDANTS MOTION PAPERS ARE UNTIMELY PURSUANT TO 
THE ORDER OF THE COURT DATE APRIL 29TH, 2015 

 
The U.S. Magistrate Order of the Court dated April 29th, 2015 was quite definitive as to 

the deadline of a complete filing of the Defendants’ dispositive motion papers. Attorney 

Tebano’s “Notice of Motion” to dismiss, “Memorandum of Law” and attorney’s “Affirmation” 

dated May 4th, 2015 was sent by way of US Postal Service to the Plaintiff on May 5th, 2015 and 

received May 7th, 2015, after the May 4th, 2015 deadline, as the attorney’s “Affidavit of Service” 

so dictates. This also demonstrates filing of the dispositive motion papers was incomplete, 

untimely and improperly before the Court on the May 4th, 2015 stipulated and mandated 

deadline. The attorney’s “Affidavit of Service” proves the Plaintiff was not served by the May 

4th, 2015 deadline and therefore a violation of the mandated filing and service deadline of May 

4th, 2015 of the Defendants’ dispositive motion[s] pursuant to the U.S. Magistrate Order of the 

Court has incurred. Further, Attorney Tebano’s filing of the Motion to Dismiss was improper as 

she did not file an “Affidavit of Service” with the “Motion to Dismiss” on May 4th, 2015 as 
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required and therefore, the filing of the Motion to Dismiss on May 4th, 2015 was incomplete and 

was not properly or timely filed on May 4th, 2015 as required by the Court’s Order. The 

Defendants motion papers to dismiss should be denied and stricken from the Record as they are 

untimely. 

- POINT THREE - 
 

DEFENDANTS MOTION AND REPLY PAPERS ARE IN IMPROPER FORM 
AND IMPROPERLY BEFORE THE COURT 

 
 Local Rules of Practice, Rule 7.1 (a)(1) states in part, “(a) Papers Required. Except as 

otherwise provided in this paragraph, all motions and opposition to motions require a 

memorandum of law, supporting affidavit, and proof of service on all the parties.”  

……. “1. Memorandum of Law. No party shall file or serve a memorandum of law that 

exceeds twenty-five (25) pages in length, unless that party obtains leave of the judge hearing the 

motion prior to filing. All memoranda of law shall contain a table of contents. When serving a 

pro se litigant with a memorandum of law or any other paper which contains citations to 

authorities that are unpublished or published exclusively on electronic databases, counsel shall 

include a hard copy of those authorities. Although copies of authorities published only on 

electronic databases are not required to be filed, copies shall be provided upon request to 

opposing counsel who lack access to electronic databases.”  

Attorney Tebano’s “Memorandum of Law” dated May 4th, 2015 and in support of the 

Defendants’ pleadings to dismiss is in improper form and improperly before the Court as it lacks a 

“Table of Contents”, “Table of Authorities” and since this document was served upon a Pro se 

litigant [Plaintiff herein] the attorney failed to attach to the “Memorandum of Law” hard copy 

documentation of the authorities cited within the “Memorandum of Law”. 
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Attorney Tebano’s “Memorandum of Law” dated May 4th, 2015 should be stricken from 

the Record as it clearly does not comply with the aforementioned Local Rule 7.1. 

Local Rules of Practice, Rule 10.1 (b)(5) states in part, “Form of Papers (b) Additional 

requirements for all pleadings, motions, and other documents that a party presents for filing in 

paper form; 5. all documents must be single-sided … The Court may reject documents that do  

not comply with the above-listed requirements.” 

Attorney Tebano’s “Reply Papers” dated May 26th, 2015 clearly contain documents that 

are “Double-sided” and the Court should reject any documents within the Defendants’ “Attorney 

Reply Affirmation” that do not comply with the aforementioned Rule. 

That because the Defendants’ Motion and Reply Papers are untimely with both failing to 

comply with this Local Rule 7.1 and since the Defendants’ have not shown good cause within 

their papers, the Court shall not consider the Defendants papers and deem this sufficient cause 

for the denial of their motion to dismiss as a “Failure to comply with this Rule may result in 

the Court imposing sanctions, and may be deemed sufficient cause for the denial of a 

motion or the granting of a motion by default. 

 
- POINT FOUR– 

 
DEFENDANTS MOTION AND REPLY PAPERS CONTAIN DECEPTIVE, EVASIVE, 

MANIPULATIVE,FALSE SCANDULOUS STATEMENTS THAT MISDIRECT 
THIS COURT & MISCONSTRUE FACTS CONCERNING THE FLORIDA 

CASE AT BAR THAT SHOULD BE STRICKEN FROM THE RECORD  
 
 

Federal Rules of Civil Procedure, Rule 12 (f) states, “(f) MOTION TO STRIKE. The 

court may strike from a pleading an insufficient defense or any redundant, immaterial, 

impertinent, or scandalous matter. The court may act:	(1) on its own; or (2) on motion made by 
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a party either before responding to the pleading or, if a response is not allowed, within 21 days 

after being served with the pleading.” 

Attorney Tebano’s aforementioned papers are riddled with falsehoods and misleading 

statements that should be stricken from the record as scandalous. Attorney Tebano’s untimely 

“Affirmation” dated May 4th, 2015 lists, provides or submits (22) twenty-two paragraphs to the 

Court within this documents. Of those (22) paragraphs, (16) sixteen of those paragraphs (¶¶ 3, 4, 5, 

6, 9, 10, 11, 12, 13, 14, 15, 16, 18, 19, 21 & 22) are clearly scandalous attempts to divert and 

misdirect the Court’s attention away from the actual facts of the Florida case at bar by submitting 

to the Court deceptive, false, misleading and misrepresented statements of fact. The Court should 

Strike them from the Record as scandalously false and misleading. 

 Attorney Tebano’s untimely “Attorney Reply Affirmation” dated May 26th, 2015 lists, 

provide or submits (11) eleven paragraphs to the Court within this documents. Of those (11) 

paragraphs, (5) five of those paragraphs (¶¶  5, 6, 7, 8 & 9) are clearly scandalous attempts to 

divert and misdirect the Court’s attention away from the actual facts of the Florida case at bar by 

submitting to the Court deceptive, false, misleading and misrepresented statements of fact. The 

Court should Strike them from the Record as scandalously false and misleading. 

With the aforementioned paragraphs to be struck from the Record of this case the 

Defendants “Attorney Affirmation” and “Attorney Reply Affidavit” fall extremely short of any 

support necessary to grant dismissal of the Plaintiff’s Federal Amended Complaint or any other 

such relief for that matter. These paragraphs should be summarily stricken from the Record by this 

Court and this Court should deem the Defendants motion legally insufficient and deny the motion 

in its entirety. 
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- POINT FIVE- 
 

DEFENDANTS HAVE REFUSED TO ADDRESS OR REFUTE ANY OF THE 
PLAINTIFF’S ARGUMENTS, AVERMENTS, CLAIMS AND SUPPORTED 

MATERIAL FACTS WITHIN THE PLAINTIFF’S PLEADINGS AND 
 THEREFORE ABANDONMENT APPLIES 

 
 

With concern to the Plaintiff’s “Verified Affidavit in Opposition to Defendants’ Motion to 

Dismiss” dated May 19th 2015 and the exhibits attached, neither the above captioned Defendants 

nor attorney Maria C. Tebano refuted, contradicted or opposed any of the averments, claims, 

arguments, Decisional Law [Case Law] or controverted issues raised within the Plaintiff’s 

submitted opposition papers. That the Plaintiff submitted a preponderance of factual claims that 

were clearly supported by a preponderance of Decisional Law [precedent Case Law] and 

supporting documents to this Court within his pleadings. In fact, attorney Tebano clearly states that 

she has no intention of responding, refuting, contradicting or opposing the aforementioned 

Plaintiff’s opposition pleadings within paragraph 3 of her untimely “Attorney Reply Affirmation” 

date March 26th, 2015 as she states, “I will not address each and every claim made by Dudla as 

his allegations are repetitive of previous claims made and do not warrant any further discussion.” 

This clearly demonstrates abandonment applies to the Plaintiff’s opposition pleadings. That the 

Plaintiff submitted Decisional Law [precedent Case Law] to support the abandonment claim within 

his “Verified Affidavit in Opposition to Defendants’ Motion to Dismiss” papers. Therefore, all of 

the Plaintiff’s opposition pleadings are deemed affirmed and the relief sought within all of his 

Pleadings in this action submitted should be granted by this Court. The Defendants fail to address 

all of the moving Plaintiff’s argument’s … “By failing to address these arguments. Abandonment 

applies” (See Barmore v. Aidala, 419 F.Supp. 2d 193, 201-02 (N.D.N.Y. 2005) [failure to 
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oppose motion to dismiss a claim is deemed abandonment of the claim]; see also Rizzo-Puccio v 

Colleg Auxilary Services, Inc., 216 F.3d 1073 (2d Cir.200). 

 
- CONCLUSION - 

 
The Plaintiff has clearly documented and demonstrated that Defendants have clearly 

untimely filed their dispositive motion papers and Reply Papers with the Court in violation of 

Local Rules of Practice, U.S. District Court for the Northern District of New York. The 

Defendants dispositive motion papers and reply papers clearly do not comply with Local Rules 

of Practice, U.S. District Court for the Northern District of New York. The Defendants 

dispositive motion papers and reply papers contain argument statements that are clearly 

scandalously false in violation of U.S. Federal Rules of Civil Procedure and they should be 

stricken from the Record. The Defendants have clearly refused to refute, contradict or oppose any 

of the averments, claims, arguments, Decisional Law [Case Law], controverted issues or 

arguments raised within the Plaintiff’s submitted opposition papers or his “Amended Complaint 

and therefore abandonment applies. This court should grant all relief sought by the Plaintiff and 

such other relief deemed just and proper. 

Dated in Clifton Park, New York 
this   3rd  day of June, 2015. 
 Respectfully submitted, 

 

 
 Shawn P. Dudla, Plaintiff Pro se  
 P.O. Box 1227 
 Clifton Park, New York 12065-0804 
 (518) 371-2400 
 envsounds@aol.com 
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