
STATE OF NEW YORK
SUPREME COURT COUNTY OF RENSSELAER

CHARLES E. COLLINS, III,

-against-

YODLE, [NC.,

AT'FIRMATION IN
SUPPORT OF

Plaintiff, DEFENDANT'S
MOTION
Index No. 233271
RJI No. 4t-0576-2010

Defendant. AssignedJudge:
Hon. Christian F. Hummel

The undersigned, NEIL H. zuVCHIN, ESQ., an attorney duly admitted to practice

law in the State of New York, affirms the truth of the following under penalty of perjury:

l. I am a member of the law firm of O'Connell and Aronowitz, attorneys for

Defendant Yodle, Inc.

2. I am personally familiar with all of the proceedings that have occurred in

this action.

3. The purpose of this Motion is to obtain an Order dismissing Plaintiffs

contract cause of action for a refund of the $1,638.00 that he paid to Defendant Yodle.

The legal basis for this Motion, as set forth in the Defendant's accompanying

Memorandum of Law, is that Plaintiff s November 14, 2011 written notification to the

Court stating that he had chosen to withdraw the demand in his Complaint for the refund

of the $1,638.00, coupled with this Court's Order and Decision, dated September 14,

2011, in which the Court determined that the maximum damages Plaintiff could recover

would be limited to a refund of the $1,638.00 that he paid Defendant Yodle, preclude

Plaintiff, as a matter of law, from proving a breach of contract cause of action.



4. Plaintiffs claims in this action arise out of a three-month Internet

marketing contract that he entered into with Defendant Yodle on or about April 8, 2010.

Under the contract, Defendant Yodle agreed to create an Internet website and to design

an Intemet advertising campaign to market Plaintiffs low-cost divorce document

preparation service. Under the contract, Plaintiff agreed to pay Defendant Yodle a

monthly management fee of $69 and a monthly advertising fee of $750 for the three

month term of the contract.

5. On May 3, 2010, Plaintiff attempted to cancel the contract after he

incurred unexpected auto repair expenses. When Defendant Yodle informed Plaintiff that

it had designed the Internet marketing campaign and that it was ready to go live, and

informed Plaintiff it would not allow him to cancel, Plaintiff accused Defendant Yodle of

running a scam and filed this lawsuit in June, 2010.

6. Plaintiffs Complaint alleged causes of action against Defendant Yodle

and two of its employees, Scott Long and Brad Leitch, for breach of contract, fraud, anti-

racketeering, Penal Law and consumer protection violations. A copy of Plaintiffs

Amended Verified Complaint is attached as Exhibit "A".

7. In or about August 2010, Defendants filed their Answer, a copy of which

is attached as Exhibit "B".

8. Thereafter, the parties conducted discovery, exchanging documents and

interrogatory responses.

9. Following the exchange of initial discovery responses, Plaintiff filed a

Motion to Compel Defendants to respond to certain of his discovery demands and



interrogatories, to which Plaintiffs had formally objected. Defendants opposed Plaintiff s

Motion and filed a Cross-Motion for Summary Judgment.

10. On September 14,2011, this Court issued its Decision and Order, denying

Plaintiffs Motion to Compel and granting Defendants summary judgment. The Court

determined that Defendants Long and Leitch were not subject to the jurisdiction of the

New York courts and it dismissed Plaintiffs fraud, anti-racketeering, Penal Law and

consumer protection law claims. The Court denied dismissal of Plaintiff s contract cause

of action, but determined that, even if Plaintiff could prove that the Defendants had

breached the Intemet marketing contract, Plaintiffs damages would be limited, in any

event, to a refund of the $1,638.00 that he had paid Defendant Yodle for the monthly

management and monthly advertising fee. A copy of the Court's September 14,20lI

Decision and Order is attached as Exhibit "C".

11. On Octobei 11,2011, Plaintiff filed a Notice of Appeal of the September

14,2011 Decision and Order, and on October 6,2011, Plaintiff also filed another Motion

with this Court to Reargue the September 14, 2011 Decision and Order. Defendant

Yodle filed papers opposing Plaintiffs Motion to Reargue and, in addition, frled a Cross-

Motion to Stay the proceedings before this Court until Plaintiffs appeal had been

determined

12. On November 74,2011, Plaintiff filed a letter notice with the Court stating

that he had chosen to with&aw the demand in his Complaint for a refund of the

$1,638.00 that he had paid Defendant Yodle. He concluded his notice by stating that his

Motion to Reargue was, then:



... the only issue'still pending before this Court ...

A copy of Plaintif;Ps November 14,2011 notice is attached as Exhibit "D".

13. On December 1, 2011, this Court issued a Decision and Order denying

Plaintiffls Motion for Reargument and, also, denying Defendant Yodle's Cross-Motion

for a Stay. A copy of that Decision and Order is attached as Exhibit "E".

14. Defendant Yodle's accompanying Memorandum of Law demonstrates that

Plaintiff s Complaint is now ripe for dismissal. Since Plaintiff has withdrawn his demand

for a refund of the S1,638.00 payment that he made to Defendant Yodle, he has no

contractual damages to recover. There being no contractual damages, Plaintiff s contract

cause of action must be dismissed.

WHEREFORE, Defendant Yodle, Inc. respectfully requests that the Court issue

an Order dismissing Plaintiff s contract cause of action and his Complaint, and for such

other and further relief as to this Court may seem just and proper.

DATED: December 2i,20tl
Albany, New York
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