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Matthew Bemis
33 Grove Street
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Re: Veronica E. Bemis v. Matthew Bemis
RJI 46-1-2001''0205 Index No. 2001-125

Dear Attorney Capasso and Mr. Bemts;
I am in receipt of the Memorandum and Order from the New York State Supreme

Court, Appellate Division, Third Judicial Department that was decided and entered on
May 8, 2003 with respect to the Defendant's appeal of the Judgment of Divorce dated
January 31, 2002 in the above-referenced matter. I have carefully reviewed thisMemorandum and Order, which remitted this matter to the Supreme Court yor
recalculation of the parties' incomes and respective child support obligations, including
a consideration of tr^se resources available to plaintiff and defendant beyond their
sa la r i es . . . "

I have reviewed the trial testimony that was received in this matter on December
10, 2001, and conclude that I do not need to reopen the trial for further ĵ imony m
order to recalculate the Defendant's income and resulting child support obligation, as

per month. He testinea tnat ne couio noi anoro mis amount* ana moY^u ui wiui
parents In June, 2001. He testified that he was paying them $50.00 per week for his
living expenses.

Domestic Relations Law Section 240 (1-b) (b) (5) (iv) (D) authorizes the court, at
its discretion, to "attribute, or impute Income [for purposes of calculating child support]
from such other resources as may be available to the [non-custodial] parent, mcludme,
but not limited to: . . . money, goods, or services provided by relatives and friends .
As determined by the Appellate Division, Defendant's lodging, to the extent it is savirie
him money, is a "service" provided by his parents 3 Lansner & Reichler, New York
Civil Practice: Matrimonial Actions Section 43.05 [STH). The savings to the Defendant
by living with his parents amounts to $37.21 per week, or $1,934.92 annually (SBTJ.pO
per month, or $87.21 per week - $50.00 per week). This amount of savings shall be
added to tne Defendant's income in recalculating his child support obligation.
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Based upon my review of the trial testimony, I do not find that the Defendant was
receiving any other services from friends or relatives.

Accordingly, I have recalculated Defendant's child support obligation as follows:
Defendant 's income;

$22,360/year from wages • $3,900/year maintenance obligation - $18,460

$18,460 - $1,412.19 (PICA) - $17,047.81
$17,047.81 + $1,934.92 (income from services provided by Defendant's

parents) = $18,982.73/year, or $365.0S per week.
P la in t i f f s i ncome :

S6,500/year from wages + $3,900/year maintenance « $10,400
$10,400 - $795.60 (RCA) - S9,604.40/year

The combined parental income is $28.587.13/year, which when multiplied by 25%
for two (2) children, results in a basic child support obligation of $7J 46.78/year.
Defendanf^s pro rata share of this amount is 66%, and Plaintiff's is 34^, Therefore,
Defendant's child support obligation is calculated to be 54,716.87/year, or $90.71 per
week .

Pursuant to the Judgment of Divorce, the Defendant was directed to pay» in
addition to hSs basic child support obligation. 64% of the reasonable costs Incurred by the
Plaintiff for daycare, or the amount of $144.00 per week. That amount should now be
$148.50 per week, or 66515 of the daycare costs.

Adding the Defendant's basic child support payment of $90.71 per week to the
Defendant's pro rata share of the daycare costs amounts to a total child support
payment of $239,21 per week, plus 66% of uncovered health care costs for the children.
Subtracting this amount from Defendant's income of $365.05 per week leaves him with
$125.84 per week to live on. This amount is $39,16 less than the 2001 federal povertyincome guideline of $165 per week, and $97.16 less than the applicable self-support
reserve of $223 per week. See Domestic Relations Law Section 240 (1-b) (b) (6); 66 Fed
Reg 10695 (200f).

Accordingly. Defendant's child support obligation should have been set at $25.00
per month or the difference between his income and the self-support reserve, whicheveris greater (Domestic Relations Law Section 240 [l-b] [d]). Defendant's child support
obligation, therefore, should have been $142.05 per week ($365.05 • $223), inclusiveof day care and health care expenses not covered by insurance, during the period of time
that Defendant was paying maintenance to the Plaintiff (February 7, 20C2 to February
7, 2003).

This recalculation of the Defendant's child si^port obligation results in an
overpayment by the Defendant in the amount of $4,365.40 ($83.95/week x 52 weeks),for the one (1) ypar period that he was paying maintenance (February 7, 2002 to
February 7, 20d3), Defendant shall be entitled to a credit in this amount against hisaccount with the Schenectady County Support Collection Unit. This credit shall be given
to the Defendant by either (1} staying any future child support payments until the credit
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is used up; (2) carryinc the amount of the credit forward and applying it to future child
support paynfients as tn^ become due; or (3) applying the credit to any arrears that areor may become due. Defendant shall be responstDle for notifying the Schenectady
County Support Collection Unit of this credit, and requesting that the appropriate
adjustment be made to his account.

^ . This letter shall constitute the Decision and Order of this Court. The parties'Judgment of Divorce dat̂  January 31» 2002 is hereby modified by this Decision and
Order> to the extent that it is inconsistent herewith, and all other terms and previsions
of said Judgment shall remain in full force and effect.

Very truly yours,

Barry D. Kramer
Acting Supreme Court Justice

BDK:dde


