
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
 
Shawn Dudla - d/b/a Nu Visions Enterprises,   
 Plaintiff,  
- against - 
 
P.M. Veglio, LLC -  d/b/a Paul Mitchell the School Oveido, Civil Case No.: 13-CV-0333 
Von Curtis, Inc. - d/b/a Paul Mitchell the School Orlando, (LFK/RFT) 
Guilio Veglio and Winn C. Claybaugh, 
 Defendant(s).  
 / 
 

PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF VEIRIFIED 
REPLY/OPPOSITION AFFIDAVIT TO DEFENDANTS’ ATTORNEY’S 
AFFIRMATION IN OPPOSITION RESPONSE/CROSS-MOTION FOR 

SANCTION FOR VEXATIOUS AND FRIVOLOUS MOTIONS 
 
 

PRELIMARY STATEMENT 
 

This Memorandum of Law is being filed on behalf the Plaintiff Pro se, Shawn P. Dudla, in 

Support of Plaintiff’s “Verified Reply/Opposition Affidavit” to Defendants’ “Attorney’s 

Affirmation in Opposition Response/Cross-Motion for Sanctions for Vexatious and Frivolous 

Motions”. The Court held on March 16th, 2015 a Rule 16 Conference and after discussing 

numerous legal matters with the parties, the Court adjourned the Rule 16 Conference without date, 

pending the Defendants filing a dispositive motion with a deadline set to be on or before Thursday, 

April 30th, 2015 for the dispositive motion to be filed and served. Accordingly, other than the filing 

and service of the motion, all other proceedings were stayed. A stipulation was entered stating that 

if the Defendants do not file a dispositive motion by the aforementioned set date, the Court will 

convene the rule 16 Conference.  

After the rendering of said aforementioned Order of the Court, on April 28th, 2015, the 

Defendants filed a Letter Request seeking an extension of time to file and serve their dispositive 

motion[s] in this matter and there existed no objection[s] from the above captioned Plaintiff herein. 
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The Court granted said extension request and a new deadline for the Defendants to file dispositive 

motion[s] extended to no later than Monday, May 4th, 2015.  

The above captioned Defendants, by way of their attorney Maria C. Tebano (hereinafter 

Attorney Tebano), incomplete e-filed with the Court on May 4th, 2015, by way of the Court’s 

Electronic Court Filing (ECF) System; a “Notice of Motion”, an incomplete “Memorandum of 

Law” [the document being devoid of a “Table of Content” and did not attach required Case Law 

for review by Plaintiff, a Pro se Litigant] and an “Attorney’s Affirmation” with the filing on this 

dated being devoid of either a “Affidavit of Service”  or a “Certificate of Service”. The above 

captioned Defendants’ aforementioned dispositive motion papers were submitted in 

contemplation of dismissing the Plaintiff’s U.S. District Court for the Northern District of New 

York, Diversity of Citizenship Complaint Pursuant to 28 U.S.C. § 1332 dated March 25th, 2013 

and amended April 4th, 2014 currently before this Court. Attorney Tebano subsequently sent by 

mail the same to the Plaintiff on May 5th, 2015 and submitted her “Affidavit of Service” by mail 

dated May 5th, 2015 to the Court on the same May 5th, 2015 date. This clearly is the date attorney 

Tebano sent the Defendants motion papers to the Plaintiff as it states such on her “Affidavit of 

Service” and the envelope that the motion papers received by the Plaintiff clearly reflect that the 

motion papers were sent via metered mail bearing the same aforementioned date of May 5th, 2015. 

The Plaintiff responded by way of his “Verified Affidavit in Opposition to Defendants’ 

Motion to Dismiss” with attached exhibits and his “Memorandum of Law” attached in support, 

serving the same upon Attorney Maria C. Tebano for the above captioned Defendants as 

documented within the Plaintiff’s “Affidavit of Service” by mail and upon the Court on May 19th, 

2015 as reflected within the Court Record. 

The above captioned Defendants, by way of attorney Tebano, served the Plaintiff with an  
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“Attorney Reply Affirmation” on May 26th, 2015 per her “Affidavit of Service” by mail bearing 

the same date of May 26th, 2015 and subsequently filed with the Court the same on May 27th, 2015 

per attorney sworn statement within a subsequent “Attorney’s Affirmation in Opposition 

Response/Cross-Motion for Sanctions for Vexatious and Frivolous Motions, dated June 29th, 2015.   

The Plaintiff served upon the Defendant’s, by way of attorney Tebano, a “Notice of 

Motion”, “Motion to Strike Defendants’ Pleadings”, “Affidavit in Support of Motion” and 

“Memorandum of Law”, dated June 3rd, 2015 and the Plaintiff on May 4th, 2015 submitted the 

same to the Court with the Plaintiff’s “Affidavit of Service by Mail” dated June 3rd, 2015 and 

entered June 4th, 2015. The Plaintiff’s motion papers contended the Defendants’ motion papers are 

untimely pursuant to the Order of the Court, dated April 29th, 2015; and are untimely pursuant to 

U.S. Federal District Court Statutes and Local Rules; and are improper in form and therefore 

improperly before the Court; and contain deceptive, evasive, manipulative, false scandalous 

statements that misdirect, mislead and misconstrue facts concerning the Florida case at bar 

presented to this Court; and contain statements that are legally insufficient and do not address or 

provide any supported material evidence of fact to refute, contradict and oppose any of the 

Plaintiff’s controverted points, averment claims and issues raised within the Plaintiff’s “Verified 

Amended Complaint” or his “Verified Affidavit in Opposition to the Defendants’ Motion to 

Dismiss” and therefore abandonment applies. 

Attorney Tebano, responded to the Plaintiff’s motion papers by way of her “Attorney’s 

Affirmation in Opposition/Cross-Motion for Sanctions for Vexatious and Frivolous Motions, dated 

June 29th, 2015. Attorney Tebano’s pleading submits additional  deceptive, evasive, manipulative, 

false scandalous statements that continue to misdirect, mislead and misconstrue facts concerning 

the Florida case at bar presented to this Court; and contain more statements that are legally 
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insufficient and do not address or provide any supported material evidence of fact to refute, 

contradict and oppose any of the Plaintiff’s controverted points, averment claims and issues raised 

within the Plaintiff’s “Verified Amended Complaint”; and his “Verified Affidavit in Opposition to 

the Defendants’ Motion to Dismiss” or his “Motion to Strike” and therefore abandonment applies.  

The Plaintiff now herein clarifies, refutes and contradicts the Defendants’ “Attorney’s 

Affirmation in Opposition Response/ Cross-Motion for Sanctions for Vexatious and Frivolous 

Motions with his Reply/Opposition which clearly demonstrates the Plaintiff is entitled to have the 

Defendants’ pleadings to stricken from the Record and the relief sought by the Plaintiff granted. 

 

- ARGUMENTS - 

- POINT ONE - 
 

PLAINTIFF COULD NOT BE SERVED BY E-MAIL UNLESS WRITTEN PERMISSION 
TO THE DEFENDANTS AUTHORIZED SUCH 

 
Attorney Tebano, incorrectly claims that the motion was properly served upon the Plaintiff 

by way of e-mailing the documentation to the Plaintiff and the Plaintiff confirmed he was properly 

served the motion. This is false, as the Plaintiff, pursuant to F. R. Civ. P., Rule 5 (b)(2)(E) states, 

“sending it by electronic means if the person consented in writing – in which event service is 

complete upon transmission, but is not effective if the serving party learns that it did not reach the 

person to be served.” Plaintiff never consented to this form of service in writing, was never asked 

for his permission and he never confirmed he was properly served the motion. Admitting he 

received the papers is not the same as admitting that he was properly served the papers and in 

fact he told Attorney Tebano he was not properly served the motion. He is a Pro se litigant that is 

not set up to accept such service by way of the “Electronic Court Filing (ECF)” system with the 

Court and the Plaintiff clearly warned Attorney Tebano within an e-mail correspondence of this.  
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- POINT TWO - 
 

DEFENDANTS’ “MOTION TO DISMISS” WAS INCOMPLETE FILED ON DAY OF 
THIS COURT’S MANDATED DEADLINE DATE OF MAY 4TH, 2015 AND ATTORNEY 
FOR THE DEFENDANTS NEVER MADE AN EFFORT TO CORRECT THE ERRORS  

 
Defendants’ motion papers were missing mandated “Required Papers” at the time of 

filing. Local Rule, Rule 7.1 (a) clearly defines what motion papers are “Required Papers”: 

“Papers Required. Except as otherwise provided in this paragraph, all motions 
and opposition to motions require a memorandum of law, supporting affidavit, and proof 
of service on all the parties.” 

 
Local Rule, Rule 7.1 (b)(1) clearly defines what the moving party is to file at the time of 

filing: 

“The moving party must file all motion papers with the Court and serve them 
upon the other parties …” 

 
Defendants on May 4th, 2015 did not file with the Court at the time of filing; an 

“Affidavit of Service” or a “Certificate of Service”; and the Defendant’s “Memorandum of Law” 

was incomplete as it was missing a “Table of Content” mandated by Local Rule, Rule 7.1 

(a)(1): 

“All memoranda of law shall contain a table of contents.” The word “shall” 
indicates that it is a mandated requirement. 

 
Attorney Tebano openly admits that submitting her memorandum did not necessitate a 

table of contents and therefore omitted it. Attorney Tebano made no effort to correct this with the 

Court or with the Plaintiff  

Because the motion papers, at the time of filing, were incomplete and the errors not 

corrected before the close of the midnight (ECF) filing time on the day of this Court’s mandated 

deadline for them to be filed, the motion papers as a whole were not timely filed. 

Though Attorney Tebano served them the following day of May 5th, 2015 (one day after 

the May 4th, 2015 deadline set by the Court) upon the Plaintiff and filed the “Affidavit of 
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Service” on the same day with the Court, she still, to date of this pleading, has not corrected her 

“Memorandum of Law”. This demonstrates that the Defendants’ motion papers are incomplete 

and devoid of a properly filed “Memorandum of Law” which too is a requirement to be filed at 

the time of filing and technically the motion papers have still not been properly filed with the 

Court as of the May 4th, 2015 mandated deadline of the Court. 

Attorney Tebano was well aware of Local Rule, Rule 7.1(a)(1) as she clearly filed her 

current “Memorandum of Law”, that was attached to her “Attorney Affirmation in 

Opposition/Cross-Motion for Sanctions for Vexatious and Frivolous Motions” dated June 29th, 

2015, with a “Table of Contents”. 

 
- POINT THREE - 

 
DEFENDANTS MOTION AND REPLY PAPERS ARE UNTIMELY PURSUANT TO 

U.S. FEDERAL DISTRICT STATUES AND LOCAL RULES 
 

 Local Rules of Practice, Rule 7.1 (b)(1) states in part, “Dispositive Motions. The 

moving party must file all motion papers with the Court and serve them upon the other parties 

not less than THIRTY-ONE DAYS prior to the return date of the motion. The Notice of 

Motion must state the return date that the moving party has selected.” Attorney Tebano’s “Notice 

of Motion” to dismiss, “Memorandum of Law” and attorney’s “Affirmation” has not been filed 

as of May 4th, 2015 because of the incomplete documentation. The Order of this Court’s 

mandated deadline of May 4th, 2015 has long since run its limit. The event’s “Return Date” has 

also expired and the motion papers to the date of this pleading have not been corrected. Attorney 

Tebano, even though having been apprised of the error in her papers still has not made any effort 

to correct them. Clearly, this is now less than THIRTY-ONE DAYS prior to the return date of 

the motion that has expired and therefore the motion papers are not in compliance with Local  
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Rules of Practice, Rule 7.1 (b)(1). 

Local Rules of Practice, Rule 7.1 (b)(1) states in part, “The moving party must file its 

reply papers, which may not exceed (10) pages with the Court and serve them upon the other 

parties not less than ELEVEN DAYS prior to the return date of the motion.” Attorney Tebano’s 

“Reply Papers” dated May 26th, 2015 were by her own admission statement within her “Attorney 

Affirmation in Opposition” states, “Therefore, my Attorney Reply Affirmation was to be filed on 

May 27th, which it was.” If the Court was to Count back from the date of the event, the Return 

Date of June 5th, 2015 and not include this event date in counting back the Court would find that 

counting the four (4) days of June and adding the date of filing of May 27th, 2015 (1 day)  plus 

the remaining days of May, 2015 which equals four (4) days the total of [4 + 1 + 4] would equal 

a sum of Nine (9) days prior to the Event Return Date which clearly was in violation of Local 

Rule, 7.1 (b)(1) which clearly dictates eleven (11) days prior.  

To clarify the Plaintiff’s stance on her untimely filing of these papers, the Court should 

duly note that Attorney Tebano is a registered filing attorney to the Court’s (ECF) Electronic 

Court Filing System which, unlike her opposing party a Pro se Plaintiff in this case, is available 

at her disposal 24hours a day, 7 days a week and fifty-two weeks during the year unless the 

system is down for maintenance or a failure has occurred. This also provides extended filing 

benefits to an attorney that clearly a Pro se litigant does not have as far as timelines is a concern. 

Attorney Tebano has neither provided nor submitted to the Court any indication or 

documentation that proves the (ECF) system was down on the last day of the period [eleven (11) 

days prior] concerning this Rule. Further, this makes the attorney accessible to the Clerk’s Office 

even when closed as the filing is clearly marked as received upon transmission to the (ECF) 

system. The Federal Rules of Civil Procedure, Rule 6 was clearly intended for those who 
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could not file when the Court Clerk’s Office was inaccessible. Federal Rules of Civil 

Procedure, Rule 6 (a)(3) states in part: 

“Inaccessibility of the Clerk's Office. Unless the court orders otherwise, if the clerk's 
office is inaccessible: 

 

(A) On the last day for filing under Rule 6(a)(1), then the time for filing is 
extended to the first accessible day that is not a Saturday, Sunday, or legal holiday; or … 

 

F.R. Civ. P., Rule 6 (a)(4) states in part, “Last Day” Defined. Unless a different 
time is set by a statute, local rule, or court order, the last day ends: (A) for electronic 
filing, at midnight in the court's time zone …” 

 
The Clerk’s Office was not inaccessible to Attorney Tebano as she is able to file her 

papers 24 hours a day/7 days a week with the Clerk’s Office by way of the (ECF) system.  F. R. 

Civ. P., Rule 6 only applies if the Court Clerk’s Office is inaccessible which it was not 

inaccessible in Attorney Tebano’s situation. 

Local Rules of Practice, Rule 7.1 (b)(3) states in part: 

 “Failure To Timely File or Comply. The Court shall not consider any papers 
required under this Rule that are not timely filed or are otherwise not in compliance with 
this Rule unless good cause is shown.” 

 
Based upon the aforementioned, the Court cannot consider the Defendants’ Motion 

Papers or Reply Papers as they are untimely and do not comply with the aforementioned Local 

Rule 7.1 and should be stricken from the Record. 

 

- POINT FOUR - 
 

DEFENDANTS MOTION PAPERS ARE UNTIMELY PURSUANT TO 
THE ORDER OF THE COURT DATE APRIL 29TH, 2015 

 
The U.S. Magistrate Order of the Court dated April 29th, 2015 was quite definitive as to 

the deadline of a complete filing of the Defendants’ dispositive motion papers. Attorney 

Tebano’s “Notice of Motion” to dismiss, “Memorandum of Law” and “Attorney’s Affirmation”  

and “Affidavit of Service” or “Certificate of Service” was to have been completely filed by the 
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dated of May 4th, 2015 as this was the mandated deadline of the Order of the Court. The filing 

could not have been completed on this date if the motion papers were filed incomplete on this 

date. This also demonstrates filing of the dispositive motion papers was incomplete, untimely 

and improperly before the Court on the May 4th, 2015 stipulated and mandated Court deadline. 

The Defendants motion papers to dismiss should be denied and stricken from the Record as they 

are untimely. 

That because the Defendants’ Motion and Reply Papers are untimely with both failing to 

comply with this Local Rule 7.1 and since the Defendants’ have not shown good cause within 

their papers, the Court shall not consider the Defendants papers and deem this sufficient cause 

for the denial of their motion to dismiss as a “Failure to comply with this Rule may result in 

the Court imposing sanctions, and may be deemed sufficient cause for the denial of a 

motion or the granting of a motion by default. 

 
- POINT FIVE - 

 
DEFENDANTS MOTION AND REPLY PAPERS CONTAIN DECEPTIVE, EVASIVE, 

MANIPULATIVE, FALSE SCANDULOUS STATEMENTS THAT MISDIRECT 
THIS COURT & MISCONSTRUE FACTS CONCERNING THE FLORIDA 

CASE AT BAR THAT SHOULD BE STRICKEN FROM THE RECORD  
 
 

Federal Rules of Civil Procedure, Rule 12 (f) clearly states in part: 

 “(f) MOTION TO STRIKE. The court may strike from a pleading an 
insufficient defense or any redundant, immaterial, impertinent, or scandalous matter. 
The court may act:	(1) on its own …”  

 
Plaintiff has clearly demonstrated within his “Motion to Strike” and this “Verified 

Reply/Opposition Affidavit, the Defendants’ “Motion to Dismiss” is replete of “Scandalously” 

false, misleading and misrepresented statements of fact. “While a lawyer must provide "zealous 

advocacy" for his client's cause, we encourage this only as a means of achieving the court's 
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ultimate goal, which is finding the truth. Deceptions, misrepresentations, or falsities can only 

frustrate that goal and will not be tolerated within our judicial system. See Wagner v. Williford, 

804 F.2d 1012, 1017 (7th Cir.1986) 

The Plaintiff on June 12th, 2015 provided this Court with a “Formal Letter to the Court” 

with a copy of the Florida defendant’s [Plaintiff herein] Florida “Motion to Reopen the Case, 

Vacate all Orders and Judgments Entered and Dismiss the Case” dated May 14th, 2015 which 

contained exhibits and material evidence that clearly contradicts each and every “Scandalously” 

false, misleading and misrepresented statement Attorney Tebano submitted to this Court. These 

exhibits and material evidence can also be found within the Plaintiff’s Federal Amended 

Complaint before this Court. The Plaintiff is clearly entitled to have such statements removed from 

the record if there exists proof to confirm those statements are in fact “Scandalously” false, 

misleading and a misrepresentation of the facts. The Plaintiff with particularity affirmed his 

statements within his “Motion to Strike” with the actual facts that pertained to the Florida case at 

bar that have yet to be refuted, contradicted or opposed by Attorney Tebano which is a clear 

affirmation that abandonment applies to this case. 

 

- POINT SIX - 

DEFENDANTS’ CROSS-MOTION SHOULD BE DENIED IN ITS ENTIRETY AS 
ADDITIONAL FRAUDS ARE BEING PERPETRATED 

 

Attorney Tebano is concealing information from the Court that involves an additional fraud 

being perpetrated by the Florida opposing counsel and his Law Firm. It has been brought to the 

attention of the Plaintiff herein that additional frauds related to this instant action and the Florida 

case have been perpetrated upon the Plaintiff herein by Florida counsel, John W. Campbell and 
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his Law Firm of Constangy, Brooks, Smith & Prophete, LLP. Attorney Tebano was fully 

apprised and notified of such by way of an e-mail correspondence on June 21st, 2015 @ 2:01 PM 

and she confirmed receiving such information from the Plaintiff on the same date at 4:15 PM. 

Attorney Tebano is well aware of the material evidence provided, the contents and allegations 

submitted to the Florida court concerning the possible Unlicensed Practice of Law within the 

State of New York and the U.S. District Court for the Northern District of New York by Florida 

attorney John W. Campbell, attorney Hannah Choi and paralegal Heather Borso and all in 

association with the Law Firm of Constangy, Brooks, Smith & Prophete, LLP located in Tampa, 

Florida. It appears that the aforementioned Florida attorneys and paralegal of the aforementioned 

Law firm have been using New York State Attorney Maria C. Tebano of the Law Firm Tebano 

and Associates, LLP as a conduit to render and submit a substantial amount of the legal 

paperwork associated with this Federal Case at bar and have been charging a certain above 

captioned Defendant within this case for services rendered. That upon information and belief, 

neither Mr. Campbell, Ms. Choi or the paralegal involved in this matter are licensed to practice 

law in the State of New York and/or in the U.S. District Court of the Northern District of New 

York and the Plaintiff to date of this pleading has not received from the New York State 

Appellate Court copy of any application submitted to practice Pro Hac Vice within the State of 

New York by these individuals. That the Florida Law Firm of Constangy, Brooks, Smith & 

Prophete, LLP,  which John W. Campbell is Senior Partner, has been providing Attorney Tebano 

with Legal Research, Crafting and Drafting Pleadings, Motions, Responses and Replies and 

Submissions and legal advice from the commencement of this instant action. The Plaintiff was 

made fully aware of this on June 19th, 2015 @ 6:03 PM, by way of a complimentary submission 

of a large number of invoices e-mailed to the Plaintiff from the Law Firm of Constangy, Brooks, 
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Smith & Prophete, LLP concerning Florida attorney John W. Campbell’s Florida “Motion for 

Fees and Costs” that was before the Florida court on June 22nd, 2015 @ 9:45 am. A number of 

these invoices are provided to this Court for review by way of attached exhibits herein made part 

of the Plaintiff’s Verified Reply/Opposition Affidavit. These invoices clearly and solely invoice 

the above captioned Defendant Giulio Veglio for all services rendered by the aforementioned 

Florida Law Firm concerning this instant Action. 

 In short, Mr. Campbell in the Florida action submitted bills to Florida Court on behalf of 

himself, Hanna Choi and Heather Borso for work on this Federal proceeding and said amounts 

were ordered to be paid by the Florida defendant [Plaintiff herein] to Mr. Campbell, Ms. Choi, 

Heather Borso and the Law Firm of Constangy, Brooks, Smith & Prophet, LLP. Attorney Tebano 

is now attempting to charge for the same work rendered by the aforementioned Law Firm. She is 

now claiming she did the work, thereby having the Plaintiff pay double, once to Florida opposing 

counsel Mr. Campbell and second to Attorney Tebano for the very same work. Attorney Tebano is 

attempting to collect $15,000 in Sanctions for work already determined by the Florida court to 

have been rendered and made payable to Florida opposing counsel, Mr. Campbell and his law firm. 

Attorney Tebano was fully aware and apprised of this. This Court should not penalize the Plaintiff 

for his motions filed as he is clearly defending against a group of Defendants that will stop at 

nothing to defraud the Plaintiff of what is due and owed him. The desired goal of Rule 11 is 

accountability. Conduct must be viewed by an objective, reasonable standard as to whether it 

comports with the spirit of the Federal Rules of Civil Procedure. Snow Machines, Inc. v. 

Hedco, Inc., 838 F.2d 718, 727 (3d Cir.1988); Colburn v. Upper Darby Township, 838 F.2d 

663, 667 (3d Cir.1988), cert. denied, U.S.,109 S.Ct. 1338 103 L.Ed.2d 808 (1989). Although 

reasonable minds may differ as to conduct that they perceive is violative, it is clear that the Third 
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Circuit targets "abuse" and manifests a concern that sanctions not be imposed in a routine and 

indiscriminate manner. Mary Ann Pensiero, Inc. v. Lingle, 847 F.2d 90, 94-95, 99 (3d 

Cir.1988). The Court in Pensiero admonished that Rule 11 "sanctions ... are reserved for only 

exceptional circumstances." Id. at 99. Similarly, in Teamsters Local Union No. 430 v. Cement 

Express, Inc., 841 F.2d 66, 70 (3d Cir.1988), cert. denied sub nom. Herman Bros., Inc. v. 

Teamsters Local Union No. 430, U.S. , 109 S.Ct. 128 102 L.Ed.2d 101 (1988). Rule 11 

sanctions were deemed appropriate only if the filing constituted abusive litigation or misuse of 

the court's process. Since Rule 11 targets "abuse ... the Rule must not be used as an automatic 

penalty against an attorney or a party advocating the losing side of a dispute." Gaiardo, 835 F.2d 

at 482. “Otherwise the existence of Rule 11 and its frequent application might have a chilling 

effect on many possibly meritorious claims.” The Plaintiff has clearly demonstrated that there 

were errors in the pleadings filing that did violate local rules, federal statutes and the Court’s 

Order deadline, that there is high questionable statements being made within opposing counsels 

pleadings and that the work or services rendered are now in question.  

This Court should hold a hearing to determine exactly who did the work and who the 

attorneys are authorized to perform said work. 

 
 

- POINT FIVE- 
 

DEFENDANTS HAVE REFUSED TO ADDRESS OR REFUTE ANY OF THE 
PLAINTIFF’S ARGUMENTS, AVERMENTS, CLAIMS AND SUPPORTED 

MATERIAL FACTS WITHIN THE PLAINTIFF’S PLEADINGS AND 
 THEREFORE ABANDONMENT APPLIES 

 
 

With concern to the Plaintiff’s “Verified Affidavit in Opposition to Defendants’ Motion to 

Dismiss” dated May 19th 2015 and the exhibits attached, neither the above captioned Defendants 
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nor attorney Maria C. Tebano refuted, contradicted or opposed any of the averments, claims, 

arguments, Decisional Law [Case Law] or controverted issues raised within the Plaintiff’s 

submitted opposition papers. That the Plaintiff submitted a preponderance of factual claims that 

were clearly supported by a preponderance of Decisional Law [precedent Case Law] and 

supporting documents to this Court within his pleadings. In fact, attorney Tebano clearly states that 

she has no intention of responding, refuting, contradicting or opposing the aforementioned 

Plaintiff’s opposition pleadings within paragraph 3 of her untimely “Attorney Reply Affirmation” 

date March 26th, 2015 as she states, “I will not address each and every claim made by Dudla as 

his allegations are repetitive of previous claims made and do not warrant any further discussion.” 

This clearly demonstrates abandonment applies to the Plaintiff’s opposition pleadings. That the 

Plaintiff submitted Decisional Law [precedent Case Law] to support the abandonment claim within 

his “Verified Affidavit in Opposition to Defendants’ Motion to Dismiss” papers. Therefore, all of 

the Plaintiff’s opposition pleadings are deemed affirmed and the relief sought within all of his 

Pleadings in this action submitted should be granted by this Court. The Defendants fail to address 

all of the moving Plaintiff’s argument’s … “By failing to address these arguments. Abandonment 

applies” (See Barmore v. Aidala, 419 F.Supp. 2d 193, 201-02 (N.D.N.Y. 2005) [failure to 

oppose motion to dismiss a claim is deemed abandonment of the claim]; see also Rizzo-Puccio v 

Colleg Auxilary Services, Inc., 216 F.3d 1073 (2d Cir.200). 

 
- CONCLUSION - 

 
The Plaintiff has clearly documented and demonstrated that Defendants have clearly 

untimely filed their dispositive motion papers and Reply Papers with the Court in violation of 

Local Rules of Practice, U.S. District Court for the Northern District of New York. The 

Defendants dispositive motion papers and reply papers clearly do not comply with Local Rules 
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of Practice, U.S. District Court for the Northern District of New York. The Defendants 

dispositive motion papers and reply papers contain argument statements that are clearly 

scandalously false in violation of U.S. Federal Rules of Civil Procedure and they should be 

stricken from the Record. The Defendants have clearly refused to refute, contradict or oppose any 

of the averments, claims, arguments, Decisional Law [Case Law], controverted issues or 

arguments raised within the Plaintiff’s submitted opposition papers or his “Amended Complaint 

and therefore abandonment applies. This court should deny the Defendants’ Cross-Motion in its 

entirety, deny the Defendant’s “Motion to Dismiss” and grant all relief sought by the Plaintiff and 

such other relief deemed just and proper. 

Dated in Clifton Park, New York 
this   6th   day of July, 2015. 
 Respectfully submitted, 

 

 
 Shawn P. Dudla, Plaintiff Pro se  
 P.O. Box 1227 
 Clifton Park, New York 12065-0804 
 (518) 371-2400 
 envsounds@aol.com 
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