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STATEMENT OF THE SUBJECT MATTER AND JURISDICTION

The Respondents do not dispute that the Federal District Court has subject

matter jurisdiction inasmuch as the pleading in this case establish the claim as a civil

^ rights action brought pursuant to 42 U.S.C.A §1983. The complaint alleges that the

defendants or either of them acting under color of state law violated the civil rights

^ of the Claimant/Appellant. Thus, pursuant to §1343 (3) (28 U.S.C.A.) the court

would have subject matter jurisdiction of the issue.

^ The issue for appeal is whether or not the defendant Sol Greenberg and either

or both of his assistant district attorneys, Christopher D. Horn and James Nixon,

^ when acting as assistant district attorneys in any way violated or impaired the civil

rights of the, then Defendant, now Plaintiff/Appellant or impaired a constitutionally

guaranteed right to which he was then entitled.

It is the theory of Plaintiff s case that Mr. Collins did not submit a waiver of

immunity to the Grand Jury as is required by Criminal Procedure Law of the State of

New York §190.50(5)(b). The Claimant/Appellant then theorizes that as such his

proceeding before the Grand Jury was cloaked with transactional immunity and could

not lawfully result in an indictment by the Grand Jury nor could he be prosecuted on

any indictment obtained from a Grand Jury before whom he testified in such matter.
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While the Court below, McAvoy J., determined sua sponte that all three

defendants were cloaked with prosecutorial immunity in that they were properly

acting within the scope of the office of District Attorney in prosecuting the then

Defendant for an act of spraying the Court of Appeals with liquid chicken feces to

protest his dissatisfaction with the judicial system, [the Court of Appeals and the

Family Court of the State of New York in particular], it is the Appellant's contention

that they are stripped of prosecutorial immunity because the technical requirements

^ of appearance and waiver before the Grand Jury were not fulfilled and therefore he

is cloaked with transactional immunity and cannot be prosecuted. This lack of

^ prosecutorial immunity, he theorizes further, was within the knowledge of all of the

defendants and therefore they were acting in bad faith and thus beyond their

immunity. Plaintiff turns then to an argument on his right to have counsel at all

stages of the criminal proceedings. Because he chose to testify and to act as his own

counsel or did not have a judicial hearing on his decision to advise him of all his

options, etc. he then projects that he cannot, in fact, act as his own counsel before the

Grand Jury or at his arraignment or at any proceedings and that the defendants were

aware of his inability to "waive his right to counsel" or to act as his own attorney.

The last position, which is the subject matter of Mr. Collins' appeal is not

founded in law or fact but is his theory on which he proceeds. Thus he appeals the
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decision of Judge McAvoy dismissing the cases against the District Attorney and his

assistants under prosecutorial immunity. Under the theory as disclosed in the

PlaintiffAppellant's brief, it is difficult to ascertain how a person could ever waive

their right to counsel. Appearing pro se thus would always be a violation of one's

constitutional right to legal counsel, unless the person waiving is an attorney.

While it is the nub of the argument of the Plaintiff that the original immunity

waiver document could not be found in one of the pre-trial transactions before Judge

Rosen, the District Attorney put on the record that the last time the original of the

waiver of immunity was seen it was in the hands of the then Defendant, now Plaintiff.

It is however beyond question that a reading of the appendices attached by the

Plaintiff/Appellant clearly indicate that the waiver of immunity was signed and that

the Plaintiff did proceed pro se as his own counsel.

The Defendants/Respondents do not contend that the appeal is anything but

timely.

For the record, it should be noted that the Plaintiff/Appellant is appearing in

this matter as his own attorney as he has throughout all these proceedings since his

arraignment in City Court when he objected to assignment of the Public Defender,

and said he wished to exercise his "other" right - to represent himself.



STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

The only issue presented for review on this appeal from the decision of Judge

McAvoy is:

1. Was the District Court below correct when it granted its own motion sua

sponte dismissing the case against the District Attorney and two of his assistants

relying on prosecutorial immunity?

m x

4



S TAT E M E N T O F C A S E

On January 26, 1998 the Plaintiff/Appellant Charles E. Collins, III using a

portable pneumatic spray device, sprayed the Court of Appeals building of the State

of New York with liquid chicken feces, was promptly arrested and charged with

criminal mischief on which he was arraigned the same day.

In the transcript of the arraignment colloquy between the pro se Appellant and

the Court which is attached to the Plaintiff/Appellant's brief as an appendix (A32 -

39) the Plaintiff requested permission to and in fact stated that he would represent

himself (A34 line 21). Mr. Collins, having been given the options of representation

by the Public Defender's Office or the court appointment of an attorney to represent

Mr. Collins, clearly and unequivocally said "I will represent myself." It was his right

to do so.

In order to understand the colloquy set forth at the arraignment between the

Plaintiff/Appellant and Judge Herrick the arranging judge in City Court of Albany

(Criminal Division) one has to understand that Mr. Collins is somewhat of a local

folk hero, at least in his own mind. He has published a very colorful newspaper in

which he lambasted the judicial system and most especially the Family Court of the

State of New York, and details the many ways in which it has failed him and the

people of the State of New York.
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Mr. Collins also, on previous occasions, has shown civil disobedience by

attempting to release a smoke bomb in the concourse of the State Offices at the

Albany Legislative Mall area but mis-setting the device for 2:00 a.m. as opposed to

2:00 p.m. it discharged its noxious fumes and smoke at 2:00 in the morning when the

mall corridors were virtually empty. On that basis, then City Court Criminal Division

Judge E. David Duncan dismissed the case which was brought under the charge of

disorderly conduct on the basis that his conduct was not "such as to likely cause

alarm...", since there was no one there to alarm at 2:00 a.m.

Following his current indictment on April 28, 1998, Plaintiff continued to

represent himself. Prior to that time and on April 6, 1998 the Plaintiff on his own,

representing himself, as his own counsel, pro se, made a motion to dismiss the

^ indictment pursuant to CPL 210.20 (transcript at A-79).

Plaintiff/Appellant was arraigned on May 8,1998 on the Class D felony charge

of criminal mischief at which time he represented himself.

Thereafter, three days after his arraignment he also, acting pro se, filed an

affidavit with the Court seeking to dismiss the indictment claiming, as he does in this

appeal, transactional immunity inasmuch as he "did not have counsel" and "...there

was no judicial inquiry" at the time he allegedly waived his right to counsel before

the Grand Jury. Perhaps because he discovered the original waiver of immunity
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document amongst his "court papers" in the meantime he also alleged that a "proper"

waiver of immunity was never filed with the Grand Jury and therefore anything

testified to after that was cloaked in transactional immunity.

After the case went to trial between the 14*'' and 23'^*' of December 1999 the

Defendant, now Plaintiffi Appellant, was found guilty as charged of criminal mischief

in the 2"*^ Degree. His bail was revoked, he was incarcerated and then thereafter

sentenced by the Hon. Daniel LaMont to a term of 1 1/3 to 4 years. The submission

of this litigation against the District Attorney and two of his Assistant District

Attorneys is but a small part in the total fabric of Mr. Collins on-going dispute with

the Courts of the State of New York.
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P O I N T I

T H E C O U R T B E L O W P R O P E R L Y
A C T E D S U A S P O N T E A S T H E
D O C T R I N E O F P R O S E C U T O R I A L
I M M U N I T Y P R O T E C T S T H E
D E F E N D A N T S H E R E I N .

The Court below, evident from the decision and order of that Court (A6 - A9

inclusive of the appendix to the Appellant's brief) clearly considered the allegation

in the pro se complaint that Mr. Collins was claiming that the District Attorney Sol

Greenberg and Assistant District Attorneys James Nixon and Christopher D. Horn,

as the Court noted "....had no authority or jurisdiction to prosecute the plaintiff on or

after April 28, 1998." Thus the complaint alleges, all these events in his "illegal"

prosecution combined to produce the ultimate "false imprisonment."

The Court below has the inherent authority if not the duty of judicial oversight

to dismiss cases sua sponte for failure to state a claim where on the face of the facts

presented in the case the case is incapable of stating a claim. See Wachtler v.

Herkimer County, 35 F3d 77 at page 82 (2""^ Circuit 1994) and Brady v. Marks, 1 F

Supp 2d 247, 249 WDNY 1998. When the Court in exercising this over sight

responsibility determines from a reading of the pleadings that the actions of the

defendants therein named are immune from liability in the course of their

prosecutorial function, the Court must determine sua sponte [as Judge McAvoy did
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here] that the complaint therefore fails to state a claim on which the Court can grant

relief and the Court is therefore obliged to dismiss such a complaint.

After making this observation the Court has, not only the power but the

obligation to dismiss the case sua sponte for failure to state a claim.

Nor is this use of the Court's supervisory overview of the litigation that comes

before it, hampered by the fact that Judge McAvoy dismissed this case based on

prosecutorial immunity specifically. [Thomas v. Scully, 943 F2d 259 at page 260 (2"̂ ^

Circuit Court of Appeals 1991)]. In that case the Court held that a District Court has

the power to dismiss a complaint sua sponte for failure to state a claim so long as the

plaintiff is given notice and an opportunity to be heard, as Mr. Collins was in the case

at bar.

It should be noted that in the decision and order of the Court below, the Court

directed that should Collins feel that this action ought not be dismissed, he was

directed by the Court to file an amended complaint within 30 days from the filing

date of that Order [September 23, 2000], but to the knowledge of the Defendant's

counsel, no such amended complaint has been filed. It is entirely possible that the

Federal District Court or the 2"'' Circuit Court of Appeals somewhere may have such

a document as Defendant's counsel may not have, by inadvertence, sent such a

pleading to Respondents attorney.
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The immunity which a prosecutor has comes from a long line of cases in which

immunity must be granted to them in order to allow for their open, free and

unrestricted or uninhibited conduct in an investigation. The Court below noted that

"....prosecutors are absolutely immune from liability under §1983 for their conduct

in initiating a prosecution and in presenting the State's case." Citing Pinaud v.

County of Suffolk, 52 F3d 1139, at page 1147 (2""̂  Circuit 1995). To our knowledge

the Pinaud case is correctly cited and stands for that proposition.

Judge McAvoy also relied in his decretal paragraphs on the case of Dorey v.

Ryan, 25 F3d 81, at page 83 (2""̂  Circuit 1994) in which prosecutorial immunity was

held to cover virtually all acts regardless of their motivation associated with the

prosecutor's function of either indicting or prosecuting the case "including

conspiracies to present false evidence". {Myrack v. Keene, et al, 96-CV-1360, slip

opinion at 2 NDNY April 14, 1997; Pooler, J.). Even though Mr. Collins makes

similarly colorful allegations in this case. Judge Pooler's dicta is, as far as we know,

good law.

It is worthy of note at this point in the representation of argument on behalf of

the Defendant/Respondents that the Plaintiff/Appellant has not chosen to cite,

distinguish or disagree with a single case cited by the Court below, in its decision and

o r d e r.
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Having set forth the law in summary form as restated in the Respondent's brief,

the Court observed that the actions of the Defendant which form the basis of the

Plaintiff s complaint that he was deprived of his constitutional rights by their actions,

certainly fit within defendants' "conduct in initiating and pursuing criminal

prosecution." Hence, they are - prima facie - protected. They are not stripped of their

immunity by some procedural error or the eloquent but tortured logic of Plaintiff s

theory of liability.

While not necessary for a decision in the case at bar. Judge McAvoy did note

that to the extent that the Plaintiff brought this action seeking money damages either

for malicious prosecution, false imprisonment or false arrest the complaint fails to

state a cause of action on the additional grounds that the Plaintiff has failed to allege

or demonstrate that the criminal proceedings in question terminated in his favor.

Indeed it is uncontroverted that it did not. His brief and appendix confirm that he

presently stands convicted.

Through his many filings and papers the Plaintiff Appellant will be heard to

say since the matter is on appeal, the matter isn't "over yet" but nonetheless the

present status is a bar to a claim of money damages for any of the above alleged

wrongs. [Channer v. Mitchell, 43 F3d 786, at page 787 (2"^ Circuit 1984); Heck v.
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Humphrey, 512 US 477, at pages 486 - 487 (1994) and Edwards v. Ballisock, 520 US

641 (1997) as well as Amaker v. Weiner, 179 F 3d 48, at page 51 (2"'* Circuit 1999)'.
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C O N C L U S I O N

FOR ALL OF THE REASONS ABOVE, THE SUA

S P O N T E D E C I S I O N A N D O R D E R O F J U D G E

M C A V O Y I N T H E C O U R T B E L O W S H O U L D B E

A F F I R M E D .

Dated: January 17, 2001
Respectfully submitted,

ROCHEXC

Bar Roll No.: 102462

Attorneys for Defendants/Respondents
Office and Post Office Address
36 South Pearl Street

Albany, New York 12207
(518) 436-9370
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