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SISE, J.

A trial was held before this Court to determine the issue of custody and support of tlie
child Jacquelyn P. Carella (D.O,B, 7/20'91), daughter of Petitioner Cary Ferrara and Respondent
Arlene Carel ia.

In determining tlie issue of custody, the following consritutes this Court's findings of fact
and conclusions of law.

Jacquelyn F. Carella, a healthy, well adjusted, and inielligent eight year old girl, was horn
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on July 20, 1991 as a result of the now ended relationship between Arlene M. Carella and Cary

G. Ferrara. The child has three siblings from her mother's first marriage; Charles E. Collins IV,

age twenty two, Aimee Marie Collins, age twenty and Everett Collins, age eighteen.

As a result of the current stipulation between the parties, the child enjoys extensive

visitation with both her mother and father.

At the trial, petitioner called Gail Wichert, Business office assistant for the Albany

Academy for Girls, Sr. Mary Presentation. Principal of St. Ambrose Elementary School in

Latham, New York, and Sr. Virginia Dunn, Principal of the lower and middle schools of the Holy

Names Academy of Albany, New York. Respondent enrolled the subject child in the pre-

kindergarten program of the Albany Academy of Girls, for the 1995-1996 school year which

Jacquelyn attended. Respondent thereafter enrolled Jacquelyn in the kindergarten class at St.

Ambrose Elementary School for the 1996-1997 school year. The child was removed from that

school in February 1997, by respondent, because tuition was not paid for the second half of the

school year, she was then placed at the Latham Christian Academy from February to June 1997

The child did well. Respondent then enrolled Jacquelyn at the Holy Names Academy for Girls for

first grade and tlie child has attended school there since. Throughout her schooling the child has

performed well in her studies.

Petitioner also called as a witness; Thomas B. Washock, a close friend of his who

described petitioner as a person with "high integrity", who "makes good choices", is "concerned

about [Jacquelyn]", and who is a "compassionate father willing to do anything" for his daughter.

Petitioner also called Respondent's step-father Augustine Carella as a witness. Mr. Carella

tesTified that during the months of April tJirougli May 1997, Respondent Arlene Carella was
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residing with Jacquelyn in the Wooddale Drive, Ballston Lake home without electricity or water.
As a result, Arlene and her daughter Jacquelyn moved into Augustine Carrella's home for

approximately two to three months. During that time Mr. Carella testified that every night
Respondent would drop off the subject child at his home at nine to ten p.m. and then leave until
one to two a.m. Mr. Carella also testified that he has observed petitioner with her daughter

Jai:quelyn and described it as a "caring situation" where petitioner is "one-hundred percent
involved [with] daughter's well being". Mr. Carella also described petitioner's home in Clifton

Park as "neat, clean", and "well attended to [Jacquelyn's] basic needs".

Petitioner also called Charles Collins III, the ex-husband of Respondent with whom she

had three children; Charles IV, Amy Marie, and Everett.

Mi. Collins testified that Respondent resides at 189 Wooddale Drive, Ballston Lake, New

York. In April 1997, the water was turned off at the house by the water authority. He further

testified tliat the water was turned off for most of the summer of that year and was turned off for

good in September or October of 1997.

Walter Schlesier of the Clifton Park Water Authority and Donald Clemens, of the Town

of Clifton Park Building Department testified that the water was turned off to Respondents home

in the fall of 1997. Both men observed that the inside of the home was "messy". Clemens also

observed diat a toilet needed flushing because of human waste deposited in it. Clemens testified

that he observed five gallon pails of water in the home and that it was impermissible under the

Town's Building Code for any person to reside in the home under those conditions.

Petitioner also called Respondent's mother Evelyn Carella to testify. Respondent s mother

testified that she did not have "good relationship" with respondent. She described respondent as
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someone who couldn' t be t rusted".

Mrs. Carella observed that in the summer of 1997, the water was turned off in

respondent's home. Mrs. Carella also observed that respondent allowed her four dogs to run

throughout the home and that she observed dog feces in tlie home that summer.

Mrs. Carella also testified that she has known petitioner for approximately fifteen years.

She described petitioner as having 'Tine qualities as a dad and as a person ' who is ''honest and

caring" and who "gives his daughter time and listens to her". She has never heard petitioner

correct Jacquelyn. By contrast she noted that respondent disciplines Jacquelyn "impatiently".

Respondent's mother opined that she is concerned about Jacquelyn's welfare and that if

would be in Jacquelyn's best interest to be vvitli her father, respondent.

Petitioner's mother Maxine Ferrara also testified at the trial. During tiie school year on

the days petitioner enjoyed the rights to custodial visitation, she picked up Jacquelyn at three thirty

p.m. and watched over her until petitioner came home from work at five to five-thirty p.m.

During the summer of 1997, Mrs. Ferrara observed respondent's home and viewed "stale"

and "fresh" dog feces in the home, and also smelled urine from the dogs. She also observed

dishes "piled high" in the sink, and "human feces filled to the brim" in the toilet. She further

testified that she observed trash container overflowing and trash on the floor of the kitchen.

Mrs. Ferrara also related that the subject child told her that her mom, the respondent,

would not let her go to the "potty" until she went to school, Mrs. Ferr^ira also te.stified that

Jacquelyn reported that she could not wash her teeth when she was at home with her mother, the

respondent. Mrs. Ferrara also testified that Jacquelyn's hygiene needed improvement, observing

thai sometime Jacquelyn needed a shower when she picked her up for visitation, and that her hair
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"smelled ' and her underclothing was "soiled".

Finally, petitioner's mother opined that it would be in the subject child's best interest to

be with her son, the petitioner.

Petitioner concluded his case by testifying on his own behalf.

Petitioner lives in a two-bedroom apartment in an apartment complex. He moved into the

apartment so he would have more space for his daughter. At Petitioner's apartment, Jacquelyn has

her own bedroom furnished with appropriate furniture, games, toys, and clothes. Petitioner

described Jacquelyn as his "life" and that he has been involved in raising his daughter throughout

her life. He testified that he enjoys visitation with Jacquelyn sharing her evenly with respondent

in a "fifty-fifty agreement".

Petitioner testified that in the spring of 1997, respondent had a problem with the water

supply to her home. During the summer of 1997, he observed "terrible" conditions in

respondent's home, viewing "dog droppings" in the downstairs, laundry strewn about, the smell

of mildew throughout the house, dirty dishes on the counter and in the sink, and human feces in

unflushed toilets. Petitioner testified that during that period, Jacquelyn's hygiene was poor,

observing during his visitation widi her that her hair was "dirty" and "matted down" and that her

clothes were "soiled" and that they "smelled". Petitioner also testified that Jacquelyn was also

constipated during that period. He further testified that respondent told Jacquelyn that she could

not go "to [the bathroom] until [she was in] school or [at] dad's hou.se".

Petitioner also observed that during that period, Jacquelyn to have redness of her vaginal

area and that she complained of burning when she urinated.

Petitioner was aware that during the summer months of 1997, Jacquelyn was staying with
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respondent at other residences at times, including respondent's boyfriend Philip Mercians.
Petitioner believed that Jacquelyn slept in the same bed at night with respondent and Philip Merola

when staying at his home.

Petitioner also testified that he enjoys many activities with the subject child including trips

to the amusement park, swimming, bike riding, walks, movies and trips to the malls. Petitioner

described that he participates in Jacquelyn's school activities and that he helps his daughter with

h e r s c h o o l w o r k .

Petitioner testified that Jacquelyn's religious education is important to him.

Petitioner also opined that this Court should grant him sole custody so that Jacquelyn could

have a more stable life. Petitioner also testified that he believes respondent loves Jacquelyn and

that the child loves her mother.

Respondent Arlene Carella presented eight witnesses at the trial.

Jennifer Scott, Jacquelyn's "Pre-K" teacher at Albany Academy for Girls for the 1995-96

school year, observed Jacquelyn and her mother together at school, and on field trips and "never"

saw any problems". She further testified that respondent periodically came to school to help the

students with the school's computers.

Colleen Smith testified that she has known respondent since 1989 and that she has visited

respondent's home approximately forty times since she first met her. She reported that within the

two years of her testimony, respondent's home has "never been not clean", that she did not

observe dog feces on the floor nor did she detect any foul odors while she was there. Ms. Smith

also related that the subject child Jacquelyn's hygiene and appearance were "neat" and that she

was "ladylike".
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She further opined that respondent enjoyed a "very close, attentive, and protective

relationship" with her daughter Jacquelyn.

Christine Cushine testified that she worked with respondent at the "Whitenian, Osterman,

and Hanna*' Law fimi for approximately seven and one-half to eight years. She testified that she

has visited respondent's home twenty to thirty times over the preceding ten years and described
it as "neat, clean and organized". She never observed dog or human feces present in respondent's
home,

Ms. Cushine described respondent's relationship with her daughter Jacquelyn as a "loving,

warm, beautiful relationship". She also described Jacquelyii's hygiene as "neat, and clean".

Respondent called her children Everett, Charles and Aimee Marie Collins to testify.
Everett, respondent's eighteen year old son who lives at the 189 Wooddale Drive home, te.stified
thar during the summer of 1997 the water pressure was "turned down" causing hint to move to
his father's home temporarily. Everett revealed that during that period, his older brother owned

two dogs and that his sister Jacquelyn had a "little dog" named "Lucky for a couple of months,
at the house.

Finally, Everett opined that his mother had a "close" relationship with Jacquelyn.

Respondent's oldest child. Charles Edwin Collins IV, testified that during the summer
months of 1997, at his mother's home located at 189 Wooddale Drive, there was a "lack of water

situation". He reported that buckets of water were brought in and kept in the home to flusli the

toilets. He further related that during that time, Respondent took Jacquelyn to stay at her

boyfriend Philip Merola's house. Charles Collins described respondent and tier daughter as "two
iittle buds cruising around" who "have fun together".
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Respondent also called her older daughter Ainiee Marie Collins to testify. Ms. Collins

further confirmed that during the summer of 1997, the house at 189 Wooddale Drive did not have

'full water" and that jugs of water were kept so that toilets could be flushed.

Ms. Collins further described her mother's relationship with her younger sister Jacquelyn

as '̂ perfect'' relating that her sister was enrolled in the "best" schools, took ballet, tap, and jazz

dance classes, enjoyed leisure activities with her mother like roller skating at a local paik and that

as a result of her mother's relationship, Jacquelyn was "happy". Ms. Collins also opined thai

Jacquelyn loved her father, petitioner.

Respondent's boyfriend Philip Merola was called as a witness. He testified that he has

known Respondent for eight years. During the summer months of 1997, respondent and Jacquelyn

slept togetlier at his one-bedroom mobile home in Mechanicville, New York approximately three

times a week. Mr. Merola testified that "nobody was staying at the [189 Wooddale address) on

a regular basis", Mr. Merola revealed that he brought water into the house in five gallon pails to

ensure that the bathrooms remained operable. He furtlier testified that respondent and Jacquelyn

spent the period of August 1997 at her summer camp.

Mr. Merola described respondent's relationship as "very loving", and that respondent

disciplines Jacquelyn appropriately.

Respondent Arlene Carella testified that she was the mother of Jacquelyn, that Cary

Ferrara was the father, and that she was not married to petitioner nor did petitioner reside with

her at any time. Ms. Carella testified that after Jacquelyn was born, she nursed her for thirteen

months, every four hours. Respondent and petitioner had no formal custodial visitation

a r r a n g e m e n t .
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Respondent further confirmed Jacquelyn's schooling history at four different sch(.iols since

entering the Pre-kindergarten year at the Albany Academy for Girls.

Respondent denied that the water was ever nirned off at her home durhig the summer

months of 1997. She described that the pressure was low. Respondent described how she made

arrangements for extra water and that after extreme efforts, the water has been nirned back on at

her home since January 7, 1998. She further testified that she spent May through September, 1997

at her summer camp. Respondent and Jacquelyn spent the last two weeks of September and the

first two weeks of October at Respondent's mothers house.

Respondent described her home located at 189 Wooddale Drive in Ballston Lake as a five

bedroom ranch style home with a computer room, family room, kitchen and two car garage.

Respondent also indicated that it was her belief tliat "religion is a foundation for a child's

life" and has enrolled Jacquelyn in Catholic Schools and ensures that she attends cliurcii regularly.

Respondent also testified to the various swimming, rollerskating, dance and computer

activities that Jacquelyn was involved in.

Respondent further relayed that she and petitioner have "different beliefs on education of

Jacquelyn" and that she and petitioner are unable to make decisions concerning Jacquelyn

together.

On cross-examination, tape recordings of conversations petitioner recorded of respondent

on the telephone with him were introduced. The recordings revealed respondent screaming

profanities at petitioner concerning custodial visitation periods of Jacquelyn.

Dr. Maria Keuthe's investigative report was marked and received inti> evidence. Dr

Keuthe, a licensed psychologist, interviewed both parties and concluded that petitioner responded
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to the Minnesota Multiphasic Personality Inventory - 11 test (MMPI-II) in a manner vvliich

suggested that "he made a strong effort to produce a positive impression by not answering such

a lest-taking approach suggests honestly". Dr. Kuethe further related;

that the individual may be defensive, denying and repressing, may manifest
little or no insight into his/her own motivations, show little awareness of
consequences to other people of his/her behavior. They may also be conventional
and socially conforming, rigid and moralistic, and have poor tolerance of stress
and pressure. None of Mr. Ferrara's clinical scales were significantly elevated,
perhaps because of his defensive approach.

Dr. Kuethe further reported ttiat;

Respondent responded to the MMPMI in a manner which suggests that she
made an extreme attempt to produce a positive impression by not answering
honestly. She also made a systematic attempt to avoid responding to items in a
pathological or socially deviant direction. Such a test-taking approach suggests that
the individual may be defensive, denying and repressing, may manifest little or no
insight into his or her motivations, and show little awareness of consequences to
other people of his/her behavior . They may also be conventional and socially
conforming, rigid and moralistic, and have poor tolerance for stress and pressure.
Despite her extremely defensive approach, one of [respondent's] clinical scales was
significantly elevated. Individuals who score as she did have a definite tendency
toward over activity and unrealistic self-appraisal. Such individuals are ei)ergetic
and talkative, and they prefer action to thought. They have a wide range of
interests, and are likely to have many projects going at once. However, they do not
utilize energy very wisely and often do not see projects through to completion.
They may be creative, enterprising and ingenious, but they have little interest in
routine, or in details. High scorers tend to become bored and restless very easily,
and their frustration tolerance is quite low. They have great difficulty in inhibiting
expression of impulses, and periodic episodes of irritability, hostility and
aggressive outbursts are not uncommon. An unrealistic and unqualified optimism
is also characteristic of high scorers. They seem to think that nothing is impossible,
and they have grandiose aspirations. Also, they have an exaggerated appraisal of
their own self-worth and self-importance, and are not able to see their own
limitations. High scorers are very outgoing, sociable, and gregarious. They like
to be around other people, and generally create good first impressions. They
impress others as being friendly, pleasant, enthusiastic, poised and self-confident.
Their relationships with other people are usually quite superficial, and as others get
to know them better they become aware of their manipulations, deceptions, and
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unreliability. It should be noted that [respondent's) extremely defensive approach
to this instrument makes it possible that her true score on this scale would have
been even higher, something which can suggest the possibility of a manic episode.

Dr. KueUie concluded that Jacquelyn "appeared to view her father as more of a nurturing
parent than she did her mother and to be somewhat apprehensive about what sounds like frequent
irritability on the part of lier mother." The psychologist also expressed concerns about both parties
based upon tlieir MMPI-II profiles which suggested that there was not an honest approach to the

evaluation by either party. Dr. Kuethe further pointed out that the psychological testing of

respondent indicated that "the scale that indicated that [respondent] was being untruthful was

especially elevated ". She further described that respondent's "scattered narrative style, with its

leaps from one topic to another, suggests that she may have some difficulty in maintaining
sustained logical reasoning''.

Dr. Kuethe suggested Jacquelyn spend more time with her fatlier by residing with

petitioner during the school week. Dr. Kuethe also recommended that petitioner undergo a drug
evaluation and abide by its recommendations.

The question to be resolved in this case is whether custody of the subject child of the

parties should be with her mother or her father. In resolving this question, this Court must make

every effort to determine "what is for the best interest of the child and what will best promote its

welfare and happiness" [Domestic Relations Law §70; Eschbach v. Eschhach. 56 N.y.2d 167.

171J.

Where the parties have entered into an agreement as to custodial visitation, the agreement

should be given "priority, not as an absolute but as a weighty factor" (Sgg, Eschbach v. Eschhack.
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supra].

However, "no agreement of the parties can bind the court to a disposition other than that

which a weighing of all the factors involved shows to be in the child's best interests [See.

v. Egghbach. supra; PgQple gx rel, Wgsserberger v, Wasserberger, 42 A.D.2d 93;

Friederwitzer v. Friederwitzer. 55 N.Y.2d 89,95]. Here, the parties enjoyed extensive custodial

visitation with their child. The weight to be given this circumstance should be evaluated in context

of how it was created. As a child born out of wedlock, Jacquelyn initially resided with her mother

and has since enjoyed a healthy loving relationship with her father. Petitioner has spent increasing

amount of custodial time with him. At the time of trial, petitioner enjoys visitation with the subject

child fifty percent of the time. In addition, there has been no prior order of custody by the courts.

In weighing the various factors of determining what is in the best interests of the subject

child, this Court must evaluate the testimony, character and sincerity of all the parties involved

in this dispute [See. Eschbach v. Eschbach. supra, at 173]. After review of the parties testimony

and the evidence, it is clear that this Court has concern with respondent's judgment and ability

to control her temper. Indeed, respondent has exhibited poor judgment in the care of Jacquelyn.

It is clear from the evidence at trial, that for a substantial period of time during the summer

months of 1997, respondent allowed the subject child to live in a home with her which was

unsanitary and unfit for human habitation. As a result of the water supply being Innited or

completely shut off, the subject child's hygiene suffered. Also, as a result of respondent's urging,

the subject child would wait to defecate until she arrived at her school, which apparently caused

the child to suffer from constipation.
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During that same period, human feces were present unattended in the toilets of home. In

addition, dogs were left inside the home unattended which resulted in animal feces being deposited

on the floors of the home.

Of equal concern is the disturbing tape recorded and exhibit evidence of tlie erratic

behavior of respondent's rages of anger both toward petitioner and her mother. Although,

respondent portrayed herself as a caring and nurturing mother as she testified, evidence

contradicting that portrait was presented during petitioner's case and on cross-examination of

respondent. Indeed, respondent's own mother related disturbing evidence of respondent s

irresponsible behavior and opined that tlie subject child should be placed with petitioner. Further,

the tape recordings of respondent on the phone to petitioner reveals the rage and lack of control

respondent exhibits towards petitioner. Clearly, respondent presents herself as a parent who

should undergo a psychological examination and attend and successfully complete any and all

counseling or classes recommended.

When reviewing all of the evidence petitioner presents himself as a loving, stable, and

caring father, capable of providing a stable loving influence for the subject child.

It is clear to this Court that both petitioner and respondent have a deep love for (heir child

Jacquelyn. The record indicates that respondent is not an unfit parent for Jacquclyn. However,

under all of the circumstances, petitioner presents himself as llie more appropriate primary

custodian of the subject child. It is also clear that the child should enjoy visitation with each

parent.

When reviewing the totality of the evidence, this Court finds that petitioner offers
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Jacquelyn the ability to provide his daughter a loving, caring and more stable environment.

Thus, under all the circumstances this Court finds that it is in the best interests of the

subject child Jacquelyn, it is

ORDERED that the subject child is placed in the joint legal custody of both petitioner and

respondent with petitioner having primary physical custody. Respondent shall enjoy the rights to

custodial visitation the Monday of each week after the child finishes the school day until school

commences the following morning; Wednesday of each week after the child finishes the school

day until school commences the following morning; and on alternating weekends from the

Saturday of the weekend, ten o'clock a.m. to the following Sunday si.x o'clock p.m.

It is further ORDERED that Respondent shall also enjoy the rights to custodial visitation

with the subject child from time to time that can mutually agreed upon by the parties.

In addition petitioner is ordered to undergo a drug and or alcohol dependency evaluation

and attend and successfully complete all recommended treatment or counseling.

Respondent is ordered to attend a psychological evaluation arranged by the Saratoga

County Department of Social Services and attend and successfully complete all recommended

counseling and/or classes or workshops.

It is further ordered that an order of protection shall issue directing that neither party shall

make any disparaging remarks about each other in the presence of the subject child, nor direct any

one else to do on their behalf and that both parties are to follow the orders of this Court outlined

in this decision.
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SUPPORT

A support trial was held prior to the custody trial. This Court reserved decision on the

issue of support pending resolution of this issue of custody of the subject child.

The following constitutes the findings of fact, conclusions of law and order of this Court.

At trial Respondent/petitioner Arlene Carella testified that she has worked for many years

as a legal secretary earning approximately thirty-two to thirty-five thousand dollars a year.

Respondent/petitioner Carella quit her job as a legal secretary to be with her children. She at the

time of trial, is engaged in a computer training curriculum to become a "Novell Administrator"

m the field of computer programming. Once completed, Respondent/petitioner Carella opined that

she could begin employment with a starling salary of greater than thirty thousand dollars and

could make "fifty thousand dollars or more".

Petitioner/respondent Cary Ferrara, a mechanic, is the owner and operator of an

automotive garage. He has an earning potential of approximately twenty to twenty-five thousand

dollars. In 1996 he earned twenty-two thousand dollars. Numerous record exhibits were

introduced concerning Petitioner/respondent Ferrara's business which support Mr. Feirara's tax

r e t u r n s .

This Court finds and concludes that Arlene Carella has the earning potential of from thirty

to thirty-five thousand dollars as a legal secretary and of at least thirty thousand dollars as a Novel

Administrator in the field of computer programming. Cary Ferrara has the snl-'ry of twenty-two

Thousand do l la rs .
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Here, using a base earning salary of thirty thousand dollars as Respondent/petitioner
Arlene Carella's earning potential and twenty-two thousand dollars for Petitioner/respondent Gary
Ferrara and applying the Child Support Standards Act (§ee. Family Court Act §413(1)) formula.

Respondent/petitioner Arlene Carella s obligation of support is $427.27 per month (See, Bast v

EosMf, 91 N.Y. 2d 723).

This Court however, reduces this support award based upon Ms. Carella's

nonemployment. This Court finds that reducing the non-custodial parents pro rata share based

upon the current lack of financial resources of Ms. Carella is appropriate and would not affect the

best interests of the child Jacquelyn (Family Court Act §413 (0(1.7)).

Thus it is hereby ORDERED Arlene Carella is ordered to pay twenty-five dollars per

month to Cary Ferrara as child support.

The foregoing constitutes the order and decision of the court.
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