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The parties have filed seven petitions with the Court, four of which seek to modify the
current Order of this Court respecting custody and support, and three alleging violations of

said Order.

The parties and their child were represented competently by counsel, and trial was held
on June 14̂ '' and July 27'\ 1999. Thereafter, and between August 13"̂  and August 25'\ 1999,
the Court received proposed Findings of Fact and Conclusions of Law by attorneys for the

parties and a recommendation by the Law Guardian.

F I N D I N G S O F F A C T

1. By Order dated November 30, 1998, the Hon. Joseph M. Sise, Acting Saratoga

County Family Court Judge, awarded the parties joint legal custody of their daughter
Jacquelyn F. Carella, born July 20'\ 1991, with primary physical custody to
respondent/father.

2 Since the last Order of the Court, the mother has moved to a new residence.

Whereas previously the parties lived 5-6 miles apart, they now live approximately 26 miles



apart.

3. In late January or early February 1999, Jacqueiyn was removed from Academy of

Holy Names, a private parochial school, and registered in a public school by her father.
4. In public school, Jacqueiyn is doing well, achieving grades of A's and one B.
5. Contentiousness between the parents has not abated throughout 1999, and both

parents testified that they agreed on very little and found it difficult, if not impossible, to
communicate with one another.

6. Jacqueiyn is troubled by her parents' separation and has received private counseling
at the expense of her father, which has been beneficial to Jacqueiyn.

7. Jacqueiyn participates in private dance classes every Friday from 6:30 to 8:45 p.m.
8. Jacqueiyn has difficulty communicating with her mother and fears that her mother will

yell at her if she speaks to her mother openly and honestly.
9. Jacqueiyn is anxious and distressed that the issue of her custody is being litigated

again.

10. Jacqueiyn needs a consistent schedule. Transfers from her father's home to her

mother's, and vice versa, are the cause of angst to her.

11. The joint custody arrangement is not working, as the mother cannot overcome her
hostility toward the father and make sacrifices for Jacqueiyn.

12. The mother is so focused upon her own needs that she lacks the insight to identify and

meet those of Jacqueiyn.

13. Jacqueiyn is entering the third grade in the fall. Her transfer from a private school
to a public one, during second grade, was made by the father without consulting the mother.

14. The mother made no effort or arrangments to pay tuition so that Jacqueiyn could

complete the second grade at the Academy of Holy Names.
15. Jacqueiyn loves both of her parents, as well as her siblings and grandparents.
16. That both parents are raising Jacqueiyn in the Catholic faith, and both attend separate
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Catholic churches.

17. The father made arrangements for Jacquelyn to receive her First Communion in the

Catholic church at his parish, St. Brigid's Church, on May 8'\ 1999. The father had given the

mother approximately one month's notice of that date.

18. That on April 29, 1999, the father called the mother and advised her that he would

be one-half hour late in transferring the child to her for her custodial time, as it was necessary

for the child to attend a rehearsal for her First Communion at St. Brigid's Church. The mother

refused to consent to any delay and threatened to bring the police with her to St. Brigid's to

retrieve the child.

19. On April 30"^, the mother called the father, while he was at work, and told him that

she had arranged a First Communion for Jacquelyn on May 1", 1999 at her parish, St. Ambrose

C h u r c h .

20. On May 1" at approximately 10:20 a.m., the mother arrived at St. Brigid's and

demanded that Jacquelyn leave with her so that they could go to St. Ambrose Church, Jacquelyn

stated, in the presence of both of her parents, that her mother had never told her anything about

a Communion at St. Ambrose Church. The mother stated, in the child's presence, and in the

pre.sence of the father and others who were in attendance at the church, that she was going to call
the police. The father requested that the mother not make a scene at the church.

21. That the father invited the mother, the mother's parents, and the mother's children

from a prior marriage, to attend Jacquelyn's First Communion at St. Brigid's Church on May 8'\

and they all attended.

22. That the father admitted that he violated this Court's Order by failing to relinquish

Jacquelyn for custodial time with her mother on May 29'" through May 31", 1999. The father
admitted that he was angered because the mother had not returned a complete dance costume of

Jacquelyn's back to the father. Because he didn't get all of the costume, he refused the mother

custodial time.
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23. The father is self-employed in the auto repair business and had a net income of

approximately $23,600.00 in 1998. He has no health insurance for himself or for Jacquelyn.
24. The mother is presently unemployed and has not made a good faith effort to seek

employment, although she has the capability of working full-time and earning between $13 and
$18 per hour.

T H E L A W

The standard to be applied in all disputes between parents, involving custody, is the best

interests of the child. Matter of

Friederwitzer. 55 N.Y. 2d 89.

5 6 N . Y. 2 d 1 6 7 ;

Alteration of an established custody arrangement will be ordered only upon a showing of

sufficient change of circumstances, which reflects a need for an alteration to easure the continued

best interests of the children. [, 188 A.D. 2d 906, 907.

As a general rule, joint custody is not proper where the parties are antagonistic.

I, 44 N.Y. 2d 584; U 56 N.Y. 2d 995; and [, 83 A.D.

2d *778.

There is a presumption in the law that the child's best interests lie in being nurtured and

guided by both his naoiral parents, Daghir v. Daghir. 82 A.D. 2d 191, affd, 56 N.Y. 2d 938.
The Family Court may, when it finds a violation of its Order, impose a monetary fine or

jail sentence, transfer custody, deny child support, deny maintenance, issue an Order of
Protection, place parties on probation, direct the filing of a neglect petition by the Department of
Social Services, or any other reasonable tenm or condition to gain enforcement of the Order. Jove

V. Schecter. 118 Misc. 2d 403.
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C O N C L U S I O N S

In arriving at its conclusions, the Court has considered the testimony of all witnesses, the

evidence received, and the reconimendation of the Law Guardian.

Although the Court generally encourages and favors joint custody, same cannot be

continued here as the mother has consistently placed her own interests above those of her

daughter. Consequently, sole custody must be awarded to the father and visitation accorded to
the mother pursuant to the following schedule:

During the school year on alternating weekends - from Saturday at 9:00 a.m. until Sundayat 6:00 p.m. If there is no school on Monday following the mother's weekend, the mother
shall have visitation until 6:00 p.m. on Monday.

During the summer school recess - the month of July.

During the winter and spring recesses - the second half of each such recess.
On Thanksgiving Day of even-numbered years - from 9:00 a.m. until 6:00 p.m.
On Christmas Day, in even years - from 9:00 a.m. until 6:00 p.m.

On Christmas Eve, in odd years - from 9:00 a.m. until 8:00 p.m.

On Easter Sunday, in even years - from 9:00 a.m. until 6:00 p.m.

Appendix A attached hereto shall be included and made a part of the Order resulting from
this Decision.

The mother has wilfully violated the Order of this Court, which required her to complete
a psychological evaluation. As a result of said wilful violation, the Court imposes a 30-day jail
senience, which said sentence is suspended upon the condition that she complete said evaluation,
and that a report of same is filed with this Court within sixty (60) days from the Order resulting
from this Decision.

The Court concludes that the father wilfully violated the Order of this Court by denying

the mother custodial time with Jacquelyn on May 29'\ May 30'** and May 31", 1999. As a

consequence thereof, the mother is granted niake-up visitation of nine (9) days to be exercised on
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weekends at the choice of the mother, upon 14-days advance written notice to the father, and same

to be exercised within 180 days from the date of this Decision. In the event that they are not,

same shall be deemed waived by the mother.

That the mother is capable of earning $32,242.00 per annum ($15,50 per hour x

40 = $620.00 X 52), and that her support obligation pursuant to the Child Support Standards Act

is $5,474.00 per annum or $105.27 per week. The mother is directed to pay same to the father

as and for the support of the child, Jacquelyn, through the Support Collection Unit of the Saratoga

County Department of Social Services on or before the Friday of each and every week

commencing with the entry and service upon her of the Order resulting from this Decision.
Arrears are to be computed retroactively to the filing date of the father's Petition to Modify the

Support Order.

The Court concludes that the father did not wilfully violate the Order of this Court by

denying the mother custodial time with Jacquelyn in December of 1998, and said petition is
dismissed.

All petitions before the Court are resolved by this Decision, and respondent/father's

attorney is directed to prepare an Order in accordance with this Decision and submit same to the
Court, on notice to comisel, within two (2) weeks from the date of this Decision.

Dated; September , 1999

E N T E R .

D a v i d F . J u n g '
Acting Saratoga County Family Courr̂ Ĵe

toi in Ih * -''I" ^
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TO: DARYL A. CUTLER, ESQ.
Attorney for Petitioner
2 0 C h u r c h A v e .
Ballston Spa, NY 12020

KAREN M. GAZDA, ESQ.
Attorney for Respondent
990 Route 146
Clifton Park, NY 12065

TERESA G. DONNELLAN, ESQ.
Law Guard ian
P.O. Box 4491
28 Clinton Street
Saratoga Springs, NY 12866

SUSAN P. JANCZAK
Chief Cleric, Family Court
Saratoga County Municipal Center
30 McMasier St.
Ballston Spa, NY 12020


