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REPORT-RECOMMENDATION AND ORDERS

Plaintiff pro se Charles E. Collins, III ("Collins") brought this action pursuant to 42

U.S.C. § 1983. Collins contends that while he was incarcerated at the Albany County Jail

for less than three nfionths, the defendants, Sheriff James L. Campbell ("Campbell) and

correction officers John Doe ("Doe1") and Jane Doe ("Doe2"), violated his constitutional

rights. Specifically, Collins claims that he was subjected to cruel and unusual punishment

in violation of the Eighth and Fourteenth Amendments when (1) he was exposed to

asbestos in his cell, (2) the defendants failed to adequately heat his cell during the winter

months, (3) he was exposed to second-hand smoke in his cell, and (4) he was provided

inadequate winter clothing when officers transported him to court. Also, Collins claims his

right to privacy was violated when female guards were assigned to his cell blocks while he

took his shower and used the toilet facilities. Finally, Collins claims he was denied equal

protection of the laws because female inmates had better living conditions than male

inmates. The complaint seeks compensatory and punitive damages as well as injunctive

rel ie f .

Presently pending are (1) Collins* motion for an order compelling Campbell to

produce the names and photographs of correction officers who were on duty on Collins'

cell block during Collins' incarceration (Docket No. 3), and (2) Campbell's motion for

summary judgment pursuant to Fed. R. Civ. P. 56(b) (Docket Nos. 4-7). Collins opposes

Campbell's motion. Docket Nos. 12-13. For the reasons which follow, Collins' motion is

denied and it is recommended that Campfbell's motion for summary judgment be granted

^This matter was referred to the undersigned for report and recommendation
pursuant to 28 U.S.C. § 636(b) and N.D.N.Y.L.R. 72.4.

2



in its entirety.

I. Background

The following facts are presented in the light most favorable to Collins as the non-

movant on this motion for summary judgment. See Ertman v. United States. 165 F.3d

204, 206 (2d Cir. 1999).

Collins was incarcerated at the Albany County Jail on December 23,1999. Compl.

(Docket No. 1) at H 7? Collins resided in cell block five west, bay three for a period of
three to four weeks. at U 8. This cell had rusted bars and vents, the ceiling leaked

water and there was mold above Collins' bed. li Collins believes that he was exposed to

asbestos while in this cell, li Also, female guards walked around this cell block

unannounced and at no regular intervals, jd. at ^ 14. Collins was transferred to cell block,

seven east, bay four where female correction officers guarded the inmates during their

showers and there were no curtains on the showers, id at H 14. Additionally, the heat

was generally turned off or the air conditioning was turned on, generating inadequate heat

in Collins cell during the winter months, at H 9. Collins was so cold that while he wore

his clothes to bed and wrapped himself in a blanket, he remained cold, li When Collins

complained to the correction officers, who were wearing their winter jackets, they

responded that the heat was on. Jd at If 10. Collins was exposed to second-hand smoke

^Under Fed. R. Civ. P. 56(e), the non-moving party must offer evidence in sworn
affidavits to oppose a properly supported motion for summary judgment. A verified
complaint meets this requirement. See Ford v. Wilson. 90 F.Sd 245, 246 (7^ Cir. 1996);
King v. Doaan. 31 F.3d 344, 346 (5̂ *̂  Cir. 1994). The amended complaint here was verified
and will, therefore, be considered on this motion.
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in both cell blocks and feared this would cause damage to his health or that there would be

a fire. Jd at 12. While in the jail, Collins developed a cold because the officers would

transport him in the snow and freezing temperatures to the courthouse with only a

lightweight windbreaker and lightweight sneakers, li at U15. Collins was transferred to

another facility on March 15, 2000. This action followed.

II. Collins' Motion to Compel

Collins moves for an order compelling Campbell to produce the names and

photographs of all correction officers on duty In Collins' cell block during his incarceration

at the Albany County Jail. He seeks this information to facilitate his identification of

defendants Depi and Doe2. Although Doe1 and Doe2 are not, of course, parties to

Campbell's motion because they have not yet been identified and served with process, the

reasons discussed below for granting Campbell's motion apply with equal force to Collins'

claims against Doeland Doe2. Thus, further litigation of this action would be futile and, in

the interests of judicial economy, Collins' motion is denied as moot because of that futility.

In the alternative, Collins' demand is overbroad and unduly burdensome to Campbell and,

therefore, Collins motion is denied on that ground as well.

I I I . D i s c u s s i o n

A. Summary Judgment Standard

Under Fed. R. Civ. P. 56(c), if "there is no genuine issue as to any material fact[,]...

the moving party is entitled to judgment as a matter of law." Matsushita Elec. Indus. Co. v.
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Zenith Radio Corp.. 475 U.S. 574, 587 (1986). The moving party bears the burden of

demonstrating that no genuine issue of material fact exists. Flaniqan v. General Elec. Co..

242 F.3d 78, 83 (2d Cir. 2001). Once the moving party has come forward with sufficient

evidence in support of the motion for summary judgment, the opposing party must "set

forth specific facts showing that there is a genuine issue for trial" and cannot rest on "mere

allegations or denials" of the facts asserted by the movant. Fed. R. Civ. P. 56(e); Irbv v.

New York Citv Transit Auth.. 262 F.3d 412, 414 (2d Cir. 2001).

The trial court must resolve all ambiguities and draw all reasonable inferences in

favor of the non-movant. Grain Traders. Inc. v. Citibank. NA. 160 F.3d 97,100 (2d Cir.

1998); see also Eastwav Constr. Corp. v. Citv of New York. 762 F.2d 243, 249 (2d Cir.

1985). "Furthermore, the non-movant 'will have his allegations taken as true, and will

receive the benefit of the doubt when his assertions conflict with those of the movant.'"

Samuels v. Mockrv. 77 F.3d 34, 36 (2d Cir. 1996) (citations omitted).

When a party seeks summary judgment against a pro se litigant, a court must afford

the non-movant special solicitude. Graham v. Lewinski. 848 F.2d 342, 344 (2d Cir. 1988).

However, "the mere existence of some alleged factual dispute between the parties will not

defeat an othenvise properly supported motion for summary judgment; the requirement is

that there be no genuine issue of material fact." Anderson v. Libertv Lobbv. Inc.. 477 U.S.

242, 247-48 (1986).

B. Prison Litigation Reform Act

A threshold issue is presented as to whether Collins properly exhausted his

administrative remedies. The Prison Litigation Reform Act ("PLRA"), provides that "[n]o



action shall be brought with respect to prison conditions under section 1983 of this title, or

any other Federal Law, by a prisoner confined in any jail, prison, or other correctional

facility until such administrative remedies as are available are exhausted." 42 U.S.C. §

1997e(a) (1996). Exhaustion, then, is a condition precedent to suit by prisoners and must

be alleged in the complaint. Nussle v. Willette. 224 F.3d 95, 99 (2d Cir. 2000), cert,

granted bv Porter v. Nussle. 121 S. Ct. 2213 (2001). However, "litigants ... who file

prison condition actions after release from confinement are no longer 'prisoners' for

purposes of section 1997e(a) and, therefore, need not satisfy the exhaustion requirements

of this provision." Greia v. Goord. 169 F.3d 165,167 (2d Cir. 1999). Collins is no longer

incarcerated and thus is not required to satisfy the exhaustion requirement.

0. Eighth Amendment Claims

The Eighth Amendment is made applicable to the states through the Due Process

Clause of the Fourteenth Amendment. Robinson v. California. 370 U.S. 660, 666 (1962).

It prohibits the infliction of "cruel and unusual punishments." U.S. Const, amend. VIII. The

Eighth Amendment also imposes a duty upon prison officials to "take reasonable

measures to guarantee the safety of... inmates." Hudson v. Palmer. 468 U.S. 517, 526-

27 (1984). A prison official violates this Eighth Amendment duty only when two criteria are

established. First, the deprivation must be "'objectively, sufficiently serious* that [the

inmate] was denied 'the minimal civilized measure of life's necessities.'" Gaston v.

Couahlin. 249 F.3d 156,164 (2d Cir. 2001) (quoting Farmer v. Brennan. 511 U.S. 825, 834

(1994)). This objective component is context specific, turning upon contemporary
standards of decency. Hudson v. McMillian. 503 U.S. 1, 8 (1992); Blvden v. Mancusi. 186



F.3d 252. 263 {2d Cir. 1999).

Second, a defendant must have acted with a sufficiently culpabale or "wanton" state

of mind. Wilson v. Seiter. 501 U.S. 294, 302-03 (1991). In prison condition cases, that

state of mind Is one of "deliberate indifference" to inmate health or safety. Farmer. 511

U.S. at 834; Gaston. 294 F.3d at 164. A prison official "has sufficient culpable intent if he

has knowledge that an Inmate faces a substantial risk of serious harm and he disregards

that risk by failing to take reasonable measures to abate the harm." Haves v. New York

CItv Dep't of Corrections. 84 F.3d 614, 620 (2d Cir. 1996). A plaintiff can demonstrate

deliberate indifference by evidence that "a substantial risk [to inmate health and safety]

was longstanding, pervasive, well-documented, or expressly noted by prison officials in the

past, and the circumstances suggest that the defendant-official... had been exposed to

information concerning the risk and thus 'must have known' about it " Farmer. 511

U.S. at 842-43.

1 . A s b e s t o s

Collins contends he was exposed to asbestos In his cell while an inmate at the

Albany County Jail. Defendant Campbell argues that it is not a constitutional violation

unless Collins suffered actual harm and that there is no showing that Campbell had

knowledge of this condition.

There is no evidence of asbestos in Collins' cell other than his belief that he was

exposed to asbestos there. This is Insufficient to establish that Collins was exposed to a

level of asbestos exposure which would implicate serious medical needs. See Chelewsh

V. Sielaff. Nos 91-CV-3076 & 91-CV-3777,1993 WL 473746, at *3 (S.D.N.Y 1994)



(Mukasey, J.) (holding that the allegation of the presence of exposed asbestos near the

toilets did not rise to the level of exposure which implicates "serious medical needs" and,

since Chelewsky did not suffer from any medical problems, he failed to state a claim).

Moreover, "exposure to moderate levels of asbestos is a common fact of contemporary life

and cannot, under contemporary standards, be considered cruel and unusual." McNeil v.

Lane. 16 F.3d 123,124 (7th Cir. 1994). Thus, "'mere exposure to asbestos does not

constitute a violation of the Eighth Amendment.'" Chelewskv. 1993 WL 473746, at *3

(quoting Hannibal v. Lvons. CIV. A. No. 89-5845,1990 WL 96124, at *2 (E.D.Pa. July 2,

1990)).

Furthermore, in order to prove that Campell was deliberately indifferent to Collins'

health, Collins "must show that [Campbell] knew of the health dangers and yet refused to

remedy the situation, constituting deliberate indifference." LaBountv v. Couahlin. 137 F.3d

68, 73 (2d Cir. 1998) (citing Wilson. 501 U.S. at 302-04). Collins presents no evidence

that Campbell knew Collins was exposed to asbestos in his cell and, thus, there is no

evidence showing that Campbell was deliberately indifferent. Additionally, there is no

evidence that Collins complained to Campbell or any other prison officials about his

alleged exposure to asbestos. Thus, Doe1 and Doe2 could not have acted with deliberate

indifference toward Collins. Collins failed to state an Eighth Amendment violation. It is

recommended that the motion for summary judgment on this ground is granted.

2 . H e a t

Collins contends that there was no heat in his cell during his residency in cell block

seven east, bay four. Campbell contends that this allegation does not rise to the level of a



sect ion 1983 v io la t ion.

Inadequate heat In a prison cell during the winter months is included In the minimum

of life's necessities and, if proven, is a violation of the Eighth Amendment. See Dixon v.

Godinez. 114 F.3d 640, 642 (7th Cir. 1997). In reviewing this claim, a court must look at

the totality of the circumstances, including "severity of the cold; its duration; whether the

prisoner has alternative means to protect himself from the cold; the adequacy of such

alternatives; as well as whether he must endure other uncomfortable conditions as well as

cold." JdL at 644.

Here, Collins has failed to present any evidence beyond his bare allegations to

support his claim. Collins' did not supply the dates of the incident, how long he was

subjected to the low cell temperatures, any record of the outside temperatures on those

dates, any corroboration from other inmates housed in the same unit at the same time, any

corroboration that he complained to the prison guards or that he suffered any injury.

See Corselli v. Couahlln. III. 842 F.2d 23, 27 (2d Cir. 1988) (holding there was a question

of fact where Corselli was In a cell for three months with no window panes and correction

officers tore down the plastic coverings, that he had a cold, fever and cramps for one

month and Corselli provided climate data charts showing the temperature was In the

subfreezing range while he was in that cell); Leach v. Dufrain. 103 F. Supp. 2d 542, 546

(N.D.N.Y. 2000) (Kahn, J.).

Collins had a blanket In his cell and he asserts no facts regarding the outside

temperature at that time and, thus, there is no showing that the blanket was an Inadequate

means to protect Collins from the cold weather. Moreover, Collins does not allege he

suffered anything more than mere discomfort and, thus, his claim does not rise to an
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Eighth Amendment violation. See Smith v. Couahlin. 748 F.2d 783, 787 (2d Cir. 1984);

Bell V. Artuz. No. 98 CIV. 4710,1999 WL 253607, at *3 (S.D.N.Y. Apr. 29,1999).

Campbell, therefore, could not have acted with deliberate indifference to Collins' health.

Additionally, because Collins' claim does not rise to the level of an Eighth Amendment

violation, there is no viable claim against Doel and Doe2. Furthermore, Collins presents

no evidence that he filed any formal complaints regarding his cell temperature or that

Campbell was aware of this condition. Accordingly, it is recommended that the motion for

summary judgment on this ground be granted.

3 . S e c o n d - H a n d S m o k e

Collins contends that he was subjected to second-hand smoke in his cell which was

hazardous to his health. Campbell contends this is not a constitutional violation because

there was no showing that Campbell knew about this condition. Campbell further contends

that this Court does not have jurisdiction on this claim because Collins failed to show that

the jail had a plan or policy for the purpose of exposing inmates to this harm.

The Eighth Amendment prohibits prison officials from acting with deliberate

indifference and exposing an inmate to levels of second-hand smoke that "pose[s] an

unreasonable risk of serious damage to his future health." Hellino v. McKinnev. 509 U.S.

25, 35 (1993). The plaintiff "must show that he ... is being exposed to unreasonably high

levels of [second-hand smoke]." This requires a showing of "scientific and statistical

inquiry into the harm caused by [second-hand smoke and] 'whether society considers the

risk ... to be so grave that it violates contemporary standards of decency to expose

anyone unwillingly to such a risk.*" Warren v. Keane. 196 F.3d 330, 333 (2d Cir. 1999)
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(quoting Helling. 509 U.S. at 36). Additionally, "the plaintiff must prove deliberate

indifference, considering the officials' current attitudes and conduct* and any policies that

have been enacted." li

Collins has failed to bring forth any evidence that he was subjected to unreasonably

high levels of smoke. There is no evidence in the record that the degree of Collins'

exposure rose to the level of an Eighth Amendment violation. See Helling. 509 U.S. at 36

(holding that sharing a cell with an inmate who smokes five packs of cigarettes a day is

unreasonable). There was no evidence about the level of smoke to which Collins was

exposed or whether his exposure was enough to cause or aggravate a current or future

serious illness. See Davidson v. Couolin. 920 F. Supp. 305, 308-09 (N.D.N.Y. 1996)

(McAvoy, J.) There is no evidence that Collins ever complained about sharing a cell with a

smoker. Thus, because Campbell could not have had actual knowledge of Collins'

situation, he could not have been deliberately indifferent to Collins' risk of future health

problems from second-hand smoke. Furthermore, Collins has presented no evidence to

show the defendants' attitudes, policies or conduct concerning exposure to second-hand

smoke."̂  Additionally, Collins' does not allege that he complained to any prison guards and

thus Doe1 and Doe2 could not have acted with deliberate indifference. Accordingly, it is

recommended that the motion for summary Judgment on this ground be granted.

''Even assuming that the Albany County Jail had a no smoking policy, this is not
dispositive of the question whether the defendants acted with deliberate indifference but
rather is "'an appropriate vehicle to consider arguments regarding the realities of prison
administration.'" Davidson. 920 F. Supp. at 309 n. 1 (quoting Helling. 509 U.S. at 37).
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4. Clothing

Collins contends that Campbell failed to provide adequate winter clothing while

Collins was transported to and from the courthouse.

Even assuming that Collins was inadequately clothed during his transportation from

the jail to the courthouse, Collins falls to allege that Campbell was deliberately indifferent

to this condition. Collins does not allege that Campbell knew of and disregarded the risk

posed to Collins by not having adequate winter clothing while being transported to the

courthouse. See Davidson. 920 F. Supp. at 310. Moreover, Collins never complained to a

prison guard, thus Doe1 and Doe2 could not have acted with deliberate indifference

towards Collins' exposure to second-hand smoke. Therefore, it is recommended that the

motion for summary judgment be granted as to this claim.

D. Fourteenth Amendment Claim - Privacy

Collins contends his right to privacy was violated when female prison guards

observed him shower and walked around the cell blocks unannounced and at irregular

intervals. Campbell contends that this minimal invasion into the inmates' privacy was

necessary to maintain the facility's security.

Prison inmates retain limited constitutional rights, including the right to privacy, that

is consistent with their status as inmates or "with legitimate penological objectives of the

corrections system." Powell v. Schriver. 175 F.3d 107,112 (2d Cir. 1999). However, an

Inmate does not maintain any right to privacy within his cell. Hudson. 468 U.S. at 526.

Thus, Collins has no claim against the defendants because female guards walked around

the cell block unannounced and at irregular intervals.
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"[A] right to privacy claim lies where an inmate's reasonable expectation of bodily

privacy is violated against any need to guard against a threat or interference to the

maintenance of prison security." Waters v. Andrews. No. 97-CV-407, 2000 WL 1611126,

at *4 (W.D.N.Y. Oct. 16, 2000). The minimal intrusion into an inmate's privacy by female

correction officers guarding male inmates during showers is not a constitutional violation

because it serves "institutional concerns for safety and equal employment opportunities."

Timm v. Gunter. 917 F.2d 1093,1102 (8th Cir. 1990): see also Letcher v. Turner. 968 F.2d

508, 510 (5th Cir.1992) (no violation of privacy rights when female staff witnessed strip

search of male inmates); Johnson v. Phelan. 69 F.3d 144,147 (7th Cir. 1995) (holding

cross-gender monitoring is a good use of the staff and allows all guards to serve all roles);

Somers v. Thurman. 109 F.Sd 614, 618-19 (9th Cir. 1997) (holding violence among

prisoners necessitates constant observance over inmates without regard to their state of

dress and that cross-gender monitoring allows for equal opportunity employment).

There is no evidence to show that Campbell had female guards observe Collins

during his showers or while in his cell in an effort to violate his right to privacy. The use of

female guards serves "the legitimate penological interest in providing equal employment

opportunities ... and the security interest in deploying available staff effectively." Somers

109 F.Sd at 619. Furthennore, these were short and necessary occurrences to ensure the

safety of each prisoner from assaults by other prisoners and to provide each guard with

equal employment opportunities. Also, each inmate gives up some of his privacy once he

enters the facility and, thus, cannot expect his privacy rights to outweigh the security of the

prison. See Covino v. Patrissi. 967 F.2d 73, 79-80 (2d Cir. 1992) (holding that an inmate

retains a limited right to bodily privacy in the context of random body cavity searches but it
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is not a violation of the Fourth Amendment because the searches are related to the state's

legitimate interest in maintaining prison security); Forts v. Ward. 621 F.2d 1210,1215-17

(2d Cir. 1980) (holding that inmates have a limited right to bodily privacy and not to be

viewed naked while asleep by guards of the opposite sex but that this must be balanced

against the Title VII rights of the employees). Thus, it is recommended that the motion for

summary judgment on this ground be granted.

E. Equal Protection Claim

Collins contends that his right to equal protection of the laws was violated because

the female cell blocks had better living conditions than the male cell blocks.

"A plaintiff must present affidavits, based on 'personal knowledge,... set[ting]

forth such facts as would be admissible in evidence,' and as to which the affiant

would be competent to testify." Fitzgerald v. Henderson. 251 F.3d 345, 361 (2d Cir.

2001); Fed. R. Civ. P. 56(e). In this case, Collins has failed to show how he has personal

knowledge about the female inmate living conditions. Collins presented no affidavits from

female inmates nor did Collins provide evidence showing he had ever been in the female

living quarters. Thus, Collins' fails to satisfy the summary judgment standard of personal

knowledge for this claim. Accordingly, It is recommended that the motion for summary

judgment on this ground be granted.

I I I . C o n c l u s i o n

For the reasons stated above, it is hereby

ORDERED that Collins' motion for an order compelling Campbell to produce the
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names and photographs of correction officers assigned to Collins cell block while he was

incarcerated at the Albany County Jail (Docket No. 3) is DENIED; and

IT IS RECOMMENDED that Campbell's motion for summary judgment (Docket No.

4) be GRANTED for all named and unnamed defendants as to all claims; and

IT IS FURTHER ORDERED that the Clerk of the Court serve a copy of this Report-

Recommendation and Order, by regular mail, upon parties to this action.

Pursuant to 28 U.S.C. § 636(b)(1), the parties may lodge written objections to the

foregoing report. Such objections shall be filed with the Clerk of the Court. FAILURE TO

O B J E C T T O T H I S R E P O R T W I T H I N T E N D AY S W I L L P R E C L U D E A P P E L L AT E

REVIEW. Roldan v. Racette. 984 F.2d 85, 89 (2d Cir. 1993); Small v. Sec'v of Health and

Human Servs. 892 F.2d 15 (2d Cir. 1989); 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72,6(a),

6(e).

Dated: January 7, 2002
A l b a n y , N e w Y o r k U N I T E D S T A T E S M A G I S T R A T E J U D G E
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