
UNITED STATES DISTRICT COURT

ELINOR S . K ING
ELINOR S. KING TRUST,

Plaintiffs,
-against-

TOWN OF CLIFTON PARK WATER AUTHORITY,
DOUGLAS CONNOR, NICHOLAS D. MORSILLO,
NICHOLAS D. MORSILLO LAW FIRM,
ROBERT D. WILCOX, THE WILCOX FIRM AND
ARLENEM. CARELLA,

Defendants.
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STATE OF NEW YORK )
) ss.

COUNTY OF RENSSELAER )

ROBERT D. WILCOX being duly sworn deposes and says:

1. I am an attorney at law and a member of The Wilcox Firm. I have served

as legal counsel for the Town of Clifton Park Water Authority for approximately two years. As
such, I am fully familiar with the facts involved in the present lawsuit that has been commenced

against me, my firm and the other defendants.
2. I submit this affidavit in support of defendants' Rule 12(b) Motion to

Dismiss made on the grounds that the Court lacks subject matter jurisdiction over the plaintiffs'
alleged claims and the document which purports to be plaintiffs' Complaint fails to state a claim
upon which relief can be granted.

3. In the first instance, the action should be dismissed against The Wilcox

Firm because it had no involvement in the controversy that gives rise to this lawsuit. I am legal

counsel to the Water Authority, not my firm. The Wilcox Firm has no authority to conduct

business by or on behalf of the Town of Clifton Park Water Authority and has never conducted
any business on their behalf. I am considered by the Authority and the State of New York as an
employee of the Water Authority for the legal services I render to it. I suspect that Mrs. King has



named The Wilcox Firm as a defendant because some of my communications regarding the

subject matter of this lawsuit appeared on firm stationery. However, those communications were
written by me strictly in my capacity as legal counsel to the Authority, not in my capacity as a
member of The Wilcox Firm. Therefore, it is clear that the action must be dismissed against The

Wi lcox F i rm.

4. Mrs. King has sued me and Douglas Connor strictly in our capacities as

employees of the Water Authority. Reference is made to paragraphs 4 and 37 of the document
which purports to be plaintiffs' Complaint (attached as Exhibit "1" to the Affidavit of Elizabeth
M. Dumas). The Town of Clifton Park Water Authority derives its existence, power and
authority fi-om Title 6-B of Article 5 of the Public Authorities Law. The Water Authority is
govemed by the various provisions of Title 6-B.

5. This action must be dismissed against not only my firm, but myself and

Douglas Connor pursuant to Section 1120-s of the Public Authorities Law. It provides that no
employee of the Water Authority shall be subject to personal liability while acting within the
scope of their authority in carrying out the powers expressly given in Title 6-B. Clearly, Mrs.
King has alleged that Mr. Connor and I were acting as employees of the Authority and has made
no claim that we were acting outside the scope of our authority. Therefore, Section 1120-s

mandates a dismissal of this action against myself and Mr. Connor.

6. The action against the Water Authority must also be dismissed for the
reasons set forth herein and in the Affidavit of Elizabeth M. Dumas. As the document which

purports to be plaintiffs' Complaint amply demonstrates, a dispute arose in 1997 between Arlene
Carella and Elinor King over who is responsible for paying a water bill for $1,986.51. Pursuant
to the governing statutes, the Water Authority gave due notice to both Elinor King as owner and
Arlene Carella as occupant that water service would be terminated because of the outstanding
balance. A series of communications ensued which included a directive by Mrs. King to the

Water Authority to terminate water service to the subject premises even if Arlene Carella paid



the outstanding balance. The water service was terminated in the spring of 1997 when the

dispute remained unresolved and the bill remained unpaid.
7. In the latter part of 1997, Arlene Carella, through her attomey Nicholas

Morsillo, began to threaten the Water Authority with legal action because of the termination of
water services to the subject premises. Charles E. Collins III provided me with documentation
with his letter of December 24,1997 (Exhibit "9" attached to the Complaint) that established that

Arlene Carella is a lawful occupant of the subject premises pursuant to an Order of Judge James.
Attached hereto, made a part hereof and marked as Exhibit "A" is a copy of Judge James' Order
which gave Ms. Carella exclusive possession of the subject premises. My investigation and legal
research confirmed that Judge James' Order remains in effect because it was never appealed or
overturned.

8. Mr. Morsillo corresponded with me regarding Arlene Carella's intent to

sue the Water Authority because of the termination of water service. Attached hereto, made a

part hereof and marked as Exhibits "B" and "C" respectively are copies of Mr. Morsillo's
December 22 and 31,1997 letters to me.

9. As I was investigating and researching Mr. Morsillo's contention that

Arlene Carella may have a Section 1983 claim against the Water Authority, a lawsuit was

actually filed by Ms. Carella against the Authority. Ms. Carella commenced her Section 1983
action in Saratoga County Supreme Court. Attached hereto, made a part hereof and marked as
Exhibit "D" is a copy of Ms. Carella's Complaint against the Authority.

10. Based on my investigation and legal research, a determination was made
that Ms. Carella's lawsuit against the Authority may have some validity to it. There are a
number of Federal Court cases that tend to support her claim including the cases cited by Mr.
M o r s i l l o .



11. An agreement was reached between the Water Authority and Ms. Carella

in order to resolve the lawsuit and allow for the restoration of water service to the subject

premises. Attached hereto made a part hereof and marked as Exhibit "E is a copy of the
Agreement entered into by the Authority and Ms. Carella. The Agreement established a plan for
the prospective payment of water charges, but did not resolve the issue of the outstanding
balance of $ 1,986.51. Water was restored to the premises when the Agreement was signed and

upon payment by Ms. Carella of the amount designated in the Agreement.
12. Although it is difficult to discern what Mrs. King is alleging in this action,

it is clear that she claims her due process rights were violated because water was restored to the

premises she owns without notice to her. She also appears to claim that the defendants engaged
in a conspiracy to make Mrs. King responsible for the $1,986.51 water bill; to allow Ms. Carella
to illegally continue to reside in her house; and to illegally authorize employees of the Water
Authority to trespass on her property. The underlying premise of her claim appears to be that the
defendants' actions were unlawfid because Ms. Carella unlawfully occupies the subject premises.

However, it is clear from the exhibits presented on this motion that Ms. Carella is a lawful
occupant of the premises. As a lawful occupant, she has the authority to contract for water
service and the authority to permit the Water Authority access to the premises to provide the
services contracted for.

13. It is clear that the true subject matter of this dispute is who is responsible

for paying the $1,986.51 outstanding balance. This is a private dispute involving no federal
question that does not belong in Federal Court. Plaintiffs could seek a resolution of who is
responsible for paying the outstanding balance in a State Court action without involving the
Water Authority. It is respectfully submitted that Mrs. King has no due process rights to prior
notification of the provision of water services to a person lawfully occupying the premises. Nor
does she have the right to direct the Water Authority to withhold water from a lawful occupant

willing to pay for the water. As the Appellate Division stated, Mrs. King has always been free to



exert her ownership interest in the property and take whatever lawful steps are afforded her under
New York State law to exert those rights. To put the Water Authority into the middle of this

private dispute and to make a federal case out of it cannot be tolerated.
WHEREFORE, it is respectfully requested that the Court grant

defendants' Motion to Dismiss plaintiffs' Complaint.
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Sworn to before me this

.day of February, 1998.
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AINSWORTH, SULLIVAN, TRACY, BCNAUF,
WARNER AND RUSLANDER, P.C.
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A Principal of the Finn
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Attorneys for Town of Clifton Park Water
Audiority, Douglas Connor, Robert D. Wilcox and
The Wilcox Firm
403 New ICamer Road
P.O. Box 12849
Albany, New York 12212-2849
(518)464-0600
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