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I N T H E U N I T E D S TAT E S D I S T R I C T C O U RT
F O R T H E N O RT H E R N D I S T R I C T O F N E W Y O R K

U.S. DiSTRiCT COURT
N.D.OFN.Y.

J A M E S M O N T A N A R O SEP 1 9 1994
P l a i n t i f f GEORGE A. RAY, Clerk

ALBANY- against -

COLLEEN M.. QUIRION, both in her individual and official capacity
G. DOUGLAS GRISET, both in his individual and official capacity
R O B E R T A . M A S LY N
MARY L. CEBULA a/k/a MARY L. MONTANARO Q94 -CV- 1204

C I V I L C O M P L A I N T

D e f e n d a n t s .

P a r t i e s :

1. Plaintiff - James Montanaro resides at 2 Woestina Street, Rotterdam

Junction, New York 12150.

2. Defendant - Colleen M. Quirion is employed by the Unified Court System of

New York as a Schenectady County Hearing Examiner at 612 State Street, Schenectady,

New York 12305 (hereinafter, Ms Quirion).

3. Defendant - G. Douglas Griset is employed by the Uniform Court System of

New York as a Schenectady County Family Court Judge at 620 State Street, Schenectady,

New York 12305 (hereinafter, Judge Griset).

4. Defendant - Robert A. Masyln is a self employed attorney whose place of

business is located at Suite 403, 650 Franklin Street, Schenectady, New York 12305

(hereinafter, Mr Maslyn).

5. Defendant - Mary L. Cebula a/k/a Mary Montanaro resides at 28 Lee Street,

Mechanicville, New York 12118 (hereinafter, Mrs Cebiila).
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1 1 . s t a t e m e n t o f F a c t s :

Plaintiff, complaining of the Defendants, alleges:

6. That Mary L. Cebiila and James E. Montanaro were married on February 13,

1 9 8 8 .

7. That there is one child bom of the marriage of Mrs Cebula and Mr

Montanaro hereto, to wit: Zachary James Montanaro, bom August 9,1988.

8. That Mary L. Cebula and James E. Montanaro were divorced by Judgment of

Divorce signed by the Hon. Robert F. Doran signed May 28,1992 and entered in

Schenectady County Clerk's Office on Jime 2, 1992.

9. That said Judgment of Divorce incorporated but did not merge a Separation

Agreement entered into on January 13,1992 and a Supplemental Agreement entered into

on April 2,1992.

10. That it was ordered, adjudged and decreed that the rights of the parties,

including custody, child support and other related matters were to be govemed by the

terms of the Separation Agreement dated January 13,1992 and the Supplemental

Agreement dated April 2,1992.

11. That Ms. Quirion lacked subject matter jurisdiction to render her Fact-

Finding Decision dated August 12,1994 and Order dated September 1,1994.

12. That Judge Griset lacked subject matter jurisdiction to issue his Order dated

September 1,1994 sentencing Mr Montanaro to jail.

13. That the New York State Family Court is not authorized to enforce or

modify separation agreements under the State Constitution Article 6 § 13 which

specifically states the jurisdiction of the of the Family Court.
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14. That the Family Court lacks subject matter jurisdiction to enforce or modify

terms of a separation agreement whether or not it is incorporated into a New York State

D i v o r c e D e c r e e .

KjeUav.Kleila. 50 N.Y.2d 277,428 N.Y.S.2d 895 (1980):

[1-3] It is true, of course, that Family Court is a court of limited jurisdiction
which lacks the power to modify the terms of a separation agreement, as
opposed to the terms of a divorce decree, and that this power cannot be conferred
upon the court by agreement of the parties.

[6-8] ... When parts of a separation agreement are incorporated into but not
merged within the decree, the separation agreement continues in effect as a
separate and independent contractual arrangement between the parties (...)
Thus, a change in the divorce decree cannot modify the separation agreement
absent a clear expression by the parties of such an intent. ...

[9-11] ... Moreover, any attempt to confer upon a court of any jurisdiction within
the United States broad powers to modify the terms of a separation agreement
might well run afoul of constitutional limitations upon the State's power to tamper
with vested contractual rights.

TgPTYifln V 48 A.D.2d 809,369 N.Y.S.2d 413 (1975):

[3-5] Additionally, it was improper to grant the defendant's request to transfer the
matter to Family Court. Even if it is determined in the Family Court proceeding
that there has been a change of financial circumstances justifying a downward
modification of the divorce decree, that would have no effect upon the action
herein. Plaintiffs claims are predicated upon the terms of the separation
agreement, which was incorporated, but not merged, into the divorce
decree. As such» plaintiff has an absolute right to enforce the agreement
and neither the Family Court nor the Supreme Court may modify the
agreement upon the basis of changed financial circumstances. (...)
Moreover, this action does not come within the jurisdiction of the Family
Court, plaintiff merely seeking enforcement of an agreement between the
parties and not seeking support within the meaning of the jurisdictional
statutes or constitutional provisions pertaining to the Family Court
(Constitution, Art. 6, §§ 13,19; Family Court Act, §§ 115,411,466)

Handav. Handa. 103 A.D.2d 794,477 N.Y.S.2d 670 (1984):

[1-2] ... The law is well settled that "[wlhen parts of a separation agreement are
incorporated into but not merged within a divorce decree, the separation agreement
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continues in effect as a separate and independent contractual arrangement
between the parties" (KleUa v. Kleila. 50 N.Y.2d 277,283,428 N.Y.S.2d 896). The
parties to such an agreement have an absolute right to enforce the agreement and
may commence a contract action as a consequence of its breach (see Nopoer v.
Nopper. 50 N.Y.2d 1009,431 N.YjS.2d 681; Swartz v. Swartz. 49 A.D.2d 254,374
N.Y.S.2d 857; Iseman v. Iseman. 48 A.D.2d 809, 810,369 N.Y.S.2d 413, app. dsmd.
37 N.Y.2d 918, 378 N.Y.S.2d 388), notwithstanding any subsequent modifications
(see Kurtz v. Kurtz. 58 A.D.2d 1006, 396 N.Y.S.2d 952).

[3-5] The law is equally well settled that the Family Court "is a coiut of limited
jurisdiction" (Kleila v. Kleila. supra, p. 282,428 N.Y.S.2d 896). Actions instituted
to enforce a separation agreement, as opposed to those actions seeking
support within the meaning of the jurisdictional statutes and
constitutional provisions pertaining to the Family Court (see N.Y. Const,
art VI, §§ 13,19; Family Ct. Act, §§ 411,466), do not fall within the court's
limited jurisdiction (Iseman v. Iseman. supra, 48 A.D.2d p. 810,369 N.Y.S.2d
413). Moreover, subject matter jurisdiction may not be conferred on the
Family Court by the parties to the separation agreement (Kleila v. Kleila.
supra, p. 282,428 N.Y.S.2d 896).

15. That Hearing Examiner Quirion lacked subject matter jurisdiction to render

said order as the Family Court lacks jurisdiction to modify or enforce terms of a Supreme

Court Divorce Decree without a referral from the Supreme Court.

N.Y.S. CONST., Article 6, Section 13 states:

§13. [Family court established; composition; election and appointment of judges;
jurisdiction]

(b) The family court shall have jurisdiction over the following classes of actions and
proceedings which shall be originated in such family court in the manner provided
by law: (1) ... ; (2) the custody of minors EXCEPT for custody incidental
to actions and proceedings for the marital separation, divorce, annulment
of marriage and dissolution of marriage; (3) ... ; (4) the support of
dependants EXCEPT for support incidental to actions and proceedings in
this state for marital separation, divorce, annulment of marriage or
dissolution of marriage; (5) ... ; (6) ... ; (7)

(c) The family court shall also have jurisdiction to determine, with the
same powers possessed by the supreme court, the following matters when
referred to the family court from the supreme court: habeus corpus
proceedings for the determination of the custody of minors; £Uid in actions €uid
proceedings for marital separation, divorce, annulment of marriage and dissolution
of marriage, applications to fix temporary or permanent support and
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custody or applications to enforce judgments and orders of support and of
custody^ or applications to modify judgments or orders of support and of
custody which may be granted only upon the showing to the family court
that there has been a subsequent change of circumstances and that
modification is required.

(d) The provisions of this section shall in no way limit or impair the jurisdiction of
the supreme court as set forth in section seven of this article.

Greene v. Greene. 32 A.D.2d 523, 299 N.Y.S.2d 85 (1st Dept, 1969) held:

... The parties were divorced by decree in the New York Supreme Court June 13,
1967. That decree makes provisions for custody of the minor children and for the
father's (appellant herein) visitation rights.

[1] The Family Court has jurisdiction to determine custody of minors only when
such jurisdiction is referred to it by the Supreme Court. (New York State
Constitution, Article VI, § 13 subds. b(2) and c; Section 115, subd. (b) of the
Family Court Act.

[2] Concededly the Supreme Court did not refer the issue of visitation to the Family
Court. It is therefore clear that it did not have jurisdiction to change the
father's visitation rights. The proper and only forum to petition for such a
change, if warranted, is the supreme court.

Harrington v. Harrinerton. 60 A.D.2d 982,401 N.Y.S.2d 342 at 343 (1978):

Under section 447, subd. (a) of the Family Court Act, family court is granted power
to make an order of custody or visitation but only "[i]n the absence of an order
or custody or visitation entered by the supreme court". The restriction of
the power to instances where there is no order of the supreme court
compels the conclusion that where there is an order of supreme court,
family court may not modify it in the absence of express permission.

In as much as family court lacked authority to entertain the proceeding to modify
the custody and visitation provisions of the divorce decree, the order is reversed and
the petition dismissed without prejudice to commencement of an appropriate
proceeding in the supreme court. The provisions for child support and
counsel fees may not stand because both are predicated on the court
having jurisdiction to modify the custody and visitation provisions of the
d e c r e e .

Roma V. Bertoni. 83 A.D.2d 736,442 N.Y.S.2d 202 (1981) held:

The order appealed from modified custody and visitation rights which had
been established by a prior decree of Supreme Court divorcing the parties.
That decree did not specifically refer applications relative to custody and
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visitation rights to the Family Court (Family Court Act, § 467). » * * The
required specificity was clearly lacking. (Matter of Jessev v. Evans. 70 A.D.2d
673,416 N.Y.S.2d 361; Harrington v. Harrington, 60 A.D.2d 982, 983,401 N.Y.S.2d
342). Accordingly, neither the modification nor the Hnding of contempt
w a s a u t h o r i z e d .

Jessev V. Evans. 70 A.D.2d 673,416 N.Y.S.2d 361 held:

[2] In the absence of an order of referral to the Family Court by the
Supreme Court of applications relative to custody, or visitation in a
matr imonia l ac t ion, the Fami ly Cour t does not have jur isd ic t ion over
custody or visitation proceedings. (Family Court Act, §§ 115,447,651;
Harrington v. Harrington. 60 A.D.2d 982,401 N.Y.S.2d 342; Matter of Bolatin v.
Bolatin. 29 A.D.2d 534, 285 N.Y.S.2d 625, affd. 22 N.Y.2d 794,292 N.Y.S.2d 897).

LoCastov.LoCasto. 45 A.D.2d 712, 355 N.Y.S.2d 355 (1974)

[1] Where as here, an action for divorce was commenced in the Supreme Court,
the jurisdiction of the Family Court cannot thereafter be invoked to
award support, unless the Supreme Court either referred the matter of
support to the Family Court or petitioner is likely to become a public charge.
(Family Court Act, § 464; Matter of Costa v. Costa. 247 App. Div. 192,193,286
N.Y.S. 585, 586; Messina v. Messina. 199 Misc. 695,696,101 N.Y.S.2d 42,44).

[2] It is undisputed that the Supreme Court did not transfer the issue of
support to the Family Court and the record fails to reveal facts sufficient to
indicate that petitioner is likely to become a public charge. Accordingly, the
award of support is invalid, as the Family Court did not properly acquire
jurisdiction. In any event, the parties were no longer husband and wife on
and after June 8,1973, when a judgment of divorce was entered in the
Supreme Court and even if the Family Court had jurisdiction theretofore,
such jurisdiction would then have terminated.

Donne v. Pace. 344 N.Y.S.2d 398:

[6] The pattern seems clear after a review of relevant statutes. The Family Court
may not modify or enforce a divorce, separation or annulment decree of
the Supreme Court which provides for v is i tat ion or custody unless the
decree specifically authorizes the Family Court to so act....

16. That Hearing Examiner Quirion lacked subject matter jiuisdiction to render

said order as the Family Court lacks jurisdiction to modify terms of a Supreme Court Order

as said order to be modified must go back to the judge who signed it or to another judge of

tha t cour t .
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Civil Practice Law & Rules (CPLR) § 2221 states:

§ 2221. Motion affecting prior order.

(a) A motion for leave to renew or to reargue a prior motion, for leave to
appeal from, or to stay, vacate or to modify an order shall be made, on
notice to the judge who signed the order, imless he is for any reason unable to
hear it, except that:

1. if order was made upon default such motion may be made, on notice, to any
judge of the court; and

2. if the order was made without notice such motion may be made, without notice,
to the judge who signed it, or, on notice, to any other judge of the court.

17. That the issues of custody, visitation and support have never been referred

to the Family Coiui; from the Supreme Court £uid if they had been the Family Court would

still have lacked subject matter jurisdiction as Family Court cannot enforce or modify

terms of a separation agreement between the parties.

18. That Judge Griset issued an Order dated September 1,1994 order that Mr

Montanaro be imprisoned for thirty (30) days in the Schenectady Coimty Jail.

19. That Judge Griset further ordered that imprisonment be suspended on the

condition that he comply with Ms Quirion's Court orders of support.

20. That Judge Griset and Ms Quirion knew that they lacked subject matter

jurisdiction to render their decisions and orders.

21. That Mr Montanaro now faces imprisonment based upon Family Court

Orders that the Family Court had no authority to issue.

22. That Judge Griset and Ms Quirion have refused to provide any

documentation that they have the authority to enforce or modify terms of a separation

agreement under the State Constitution.
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23. That Judge Griset and Ms Quirion have refused to provide any

documentation that they have the authority to enforce or modify the terms of a New York

State divorce decree without a specific referral from the State Supreme Court pursuant to

the New York Sta te Const i tu t ion .

24. That the Family Court is obligated to specifically demonstrate that it has

subject matter jurisdiction over the issues before the Court.

People V. KeUerman. 102 A.D.2d 629, 479 N.Y.S. 2d 815 (3rd Dept. 1984):

2. While jurisdiction of court of general jurisdiction is presumed, that of a court
of limited jurisdiction, must, whenever questioned, be specifically
d e m o n s t r a t e d .

DeShane v. DeShane. 516 N.Y.S.2d 866 (Fam. Ct. 1987):

[1] Family Court is a court of limited jurisdiction and has the power to
enter orders only in this classes of action in which it has been given
specific authority to hear the issue, iN,Y. Constitution, Art VI § 13). Case law
has repeatedly emphasized this limited jurisdiction of the Family Court

In Re Children. 352 N.Y.S.2d 570 (1974):

[1,2] Family Court has exclusive original jurisdiction over abuse and neglect
proceedings. (Family Court Act, Section 115, Subd. (a) Par. (i)) Although a court
of record, it is a court whose jurisdiction is limited to powers set forth in
the Constitution of the State of New York. (Art. VI, § 13) In its action, Family
Court is confined to the powers granted to it by the precise language of this section
(Matter of Bums v. Bums, 53 Misc.2d 484, 278 N.Y.S.2d 669) and of the statute
which created it (Graham v. Graham, 43 Misc.2d 89,249 N.YJS. 899). Its
j u r i s d i c t i o n w i l l n e v e r b e p r e s u m e d , a n d t h e f a c t s n e c e s s a r y t o c o n f e r
j u r i s d i c t i o n i n a n y p a r t i c u l a r c a s e i n u s t b e a fl r i r m a t i v e l v a p p e a r i n t h e
record (Crardner v. Domestic Relations Ct., 184 Misc. 44,46,54 N.Y.S.2d 672, 673,
citing People v. Smith, 266 App.Div. 57. 60, 41 N.Y.S.2d 512,515).

25. That defendants Judge Griset and Ms Quirion have no judicial immunity as

they knew that they have acted in clear absence of all jtirisdiction as the New York State

Constitution pursuant to New York State Court of Appeals rulings. Appellate Court rulings



9 0 0 0 0 2 4

and case law all expressly depriving them of subject matter jiirisdiction as previously

d o c u m e n t e d .

RflTikin V Howard. 633 F.2d 844 (1980), cert, denied 101 S.Ct. 2020.

[I] ... In Rf.iimp V. Soarkman. 435 U.S. 349,98 S.Ct. 1099,55 L.£d.2d 231 (1978),
the Supreme Court declared that state judges are immune from § 1983 liability for
"judicial" acts not taken "in the 'clear absence of all jurisdiction."* Ms at 357,98 S.Ct.
at 1105 (quoting Bradlev v. Fisher. 80 U.S. (13 Wall) 335, 351,20 L.Ed. 646 (1872)).
A state judge who ordered the sterilization of a minor at her mother's request was
held immune because the order was a judicial act and no state law clearly excluded
petitions for sterilization from the court's subject matter jurisdiction, 435 U.S. at
357,360,98 S.Ct. at 1105,1106.

[5] An absence of personal jurisdiction may said to destroy "all jurisdiction" because
the requirements of subject matter and personal jurisdiction are coi^unctional. Both
must be met before a court has the authority to adjudicate the rights of parties to a
dispute.

[10] But when a judge knows that he lacks jurisdiction, or acts on the face
of clearly valid state statutes or case law expressly depriving him of
jurisdiction, judicial immunity is lost. See Bradlev v. Fisher. 80 U.S. (13 wall.)
at 351 ("when the want of jurisdiction is known to the judge, no excuse is
permissible"). Turner v. Ravnes. 611 F.2d. 92, 95 (5th Cir. 1980) (Rtnmp is consistent
with the view that "a clearly inordinate exercise of imconferred jurisdiction by a
judge-one so crass as to establish that he embarked on it either knowingly or
recklessly-subjects him to personal liability").

Dvkes V. Hoseman. 743 F.2d 1488 (11th Cir. 1984)

[II] It is clear that a judge who acts in the absence of jurisdiction may be
held liable for his decisions. Stump v. Spnrkman^ U.S. 349,98 S.Ct. 1099,
(1978);

[13] We agree with the Rankin_coiirts analysis. We point out in addition, that the
rational for the limitation on judicial immunity when subject matter
jurisdiction is lacking applies with equal force when personal jurisdiction
is lacking. . . .

Baures v. Heisal. 361 F.2d 581 (3rd Cir. 1966) at 591:

... Because immunity is conferred on an individual solely by virtue of the office he
holds, reason required us to adapt a rule which does not provide immunity for those
acts which are done clearly outside the authority or jurisdiction of the office.
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26. That the defendant Mrs Cebula and Mr Maslyn have conspired with Judge

Onset and Ms Qiiirion to deprive plaintiff of his constitutional rights to due process and

equal protection of the law as well as others rights that he is entitled to and therefore do

not have immunity and are liable for their actions.

Arment v. Commonwealth Nat. Bank. D.C.Pa. 1981,505 F.Supp. 911 holds that
where it is alleged that the attorney "joined" or "cooperated with" or "conspired
with" state officers who acted under color of state law, state action will exist. See,
also, Antelman v. Lewis. D.C.Mass.l979, 480 F.Supp. 180.

Rflnkin v. Howard. 633 F.2d 844:

[13] The supreme Court resolved the issue in Dennis v. Sparks. --U.S. 101 S.Ct.
183 (1980). The court held that immune judge's private coconspirators do not enjoy
derivative immunity.

[14] It follows that "[plrivate parties who corruptly conspire with a judge in
connection with such conduct are ... acting imder color of state law within the
meaning of § 1983. Id. at S.Ct. at 187.

Hostrop V. Board of Jr. College, district 515.523 F.2d 569:

The doctrine of civil conspiracy extends liability for a tort, here the deprivation of
constitutional rights, to persons other than the actual wrongdoer. W. Pressor, The
Law of Torts § 46 at 293 (4th Ed. 1971), but it is the acts causing damage to the
plaintiff that give rise to liability for damages, not the conspiracy itself.

"The damage for recovery may be had in a civil action is not the conspiracy itself by
the iiyury to the plaintiff produced by specific overt acts. [Citations omitted.] The
charge of conspiracy in a civil action is merely the string whereby the plaintiff seeks
to tie together those who, acting in concert may be responsible for any overt act or
acts." Rutkin v. Reinfield. 229 F.2d 248, 252 (2nd cir. 1956) cert, denied 352 U.S. 844.

27. That there is a cause of action recognizable by federal court.

Dinwiddie v. Brown. C A.Tex. 1956, 230 F.2d 465, cert, denied 76 S.Ct. 1041,351
U.S. 971 held where state officers conspire with private individuals to defeat or
prejudice litigant's right in state court, litigant is thereby denied equal protection of
the laws by persons acting under color of state law and cause of suction is created
cognizable by federal courts under this section.

28. That Mrs. Cebula, Mr Maslyn and Judge Griset have conspired to place Mr
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Montanaro's son, Zachary, in a position that is dangerous to his welfare and definitely not

in the best interest of Zachary.

29. That Mrs Cebula's husband, James Cebula, is a known felon and h£is been

convicted of aggrivated kidnapping, and aggrivated sexual assault on a handcuffed victim.

30. That Mr Cebula has also been arrested for indecent exposure involving a five

year old child.

31. That Mr Cebula has numerous excessive force charges that were filed

against him while he was a Houston, Texas Police officer.

32. That Mr Cebula has a gun in his possession in violation of his parole.

33. That Mrs Cebula consistently leaves the child with Mr Cebula knowing fuU

well of his violent history as she attended his trials in Texas.

34. That according to terms of Mr Cebula's probation he is not suppose to be

aroimd women or children; is not to be taking drugs or alcohol yet he is out to the bars on

a regular basis and that he is suppose to be in a sex offenders program which he refuses to

a t t e n d .

35. That Mr Montanaro was deprived of his Sixth Amendment right to a public

trial when he was tried, convicted and sentenced to jail for contempt.

36. That Mr Montanaro's current wife, Shari, was summarily denied access to all

of the Family Covirt proceedings in violation of the United States Constitution and state

s t a t u t e .

37. That the trials upon which the court decisions and orders were based,

including but not limited to those in which Mr Montanaro being found in contempt and

sentenced to jail, were held in secret in violation of Mr Montanaro's constitutional right to a



1 2

0 0 0 0 2 7

public trial as his current wife and others were refused entrance to the court and no

finding of fact was issued or was any reason given for the closing of the court.

§ 205.4 Access to Family Court Proceedings

( a ) . . . .

Whenever the judge exercises discretion to exclude any person or the general public
from a proceeding or part of a proceeding in Family Court, the judge shall make
findings prior to ordering exclusion.

In Re Rosahn. 671 F.2d 690 at 695,696,697 (2nd Cir. 1982):

[9] Another argument not raised below is that the contempt proceeding was
conducted in a manner that violated her right to due process because a full
adversary hearing was not held, no witnesses were called, she was not
informed of her right to call witnesses, and she was not offered an
opportunity to address the court before issuance of a CIVIL contempt
o r d e r . . .

[10] ... In In Re OUver. 333 U.S. 257,68 S.Ct. 499, (1948) which struck down a
secret criminal contempt trial as violative of due process, the Supreme Court
stressed that at the heart of due process clause is "[t]he traditional Anglo-
American distrust for secret trials," which throughout history have been
associated with "institutions [that] obviously symbolized a menace to
liberty." Id. at 268-69,68 S.Ct. at 505.

"In view of this nation's historic distrust of secret proceedings [and] their inherent
danger to freedom,... the guarantee [of public proceedings] has always
been recognized as a safeguard against any attempt to employ our courts
as instruments of persecution." Id* at 270,273,69 S.Ct. at 507.

The safeguard of open proceedings not only represents "an effective restraint on
possible abuse of power," • • •» but also reflects "the notion, deeply rooted
in common law, 'that justice must satisfy the appearance of justice.*"
(Citations omitted)

While the passages quoted fix)m In re Oliver were written primarily with criminal
trials in mind, it is significant that the contempt sentence overturned by the Oliver
Court on the ground that the contempt proceeding below had been improperly
closed to the pubUc was a conditional jail sentence that wotild have terminated upon
compliance with the trial court's order. Accordingly, the Oliver analysis was applied
to invahdate a contempt sanction whose central chjuw^teristic—its conditional
nature—is typical of a dvil contempt
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[11,12] The government argues that whatever may be the rule in a criminal
contempt trial, there is no Fifth Amendment requirement that a civil contempt trial
pursuant to 28 U.S.C. § 1826 be held in pubhc. We are unpersuaded by this
distinction. As we noted in In re Bella. 518 F.2d 955,958-59 (2nd Cir. 1975):
"Admittedly ... a proceeding [imder § 1826] is basically civil in nature

The purpose of holding a witness in contempt is to coerce him to answer the grand
jury's questions, not to punish him for reprehensible conduct.... Yet, the burden
of imprisonment is just as great, regardless of what we call the order that
imposed it. It is this fact that fosters the need for procedural protection."
Given the burden that imprisonment imposes on an individual, a civil contempt
t r i a l t h a t c o u l d r e s u l t i n a n o r d e r o f c o n fi n e m e n t c a r r i e s w i t h i t t h e s a m e
concerns and purposes that lead to the requirement of a public trial in the
criminal context, such as the need to assure accountability in the exercise of
judicial and govemmented power, the preservation of the appearance of fairness,
and the enhancement of the pubUc's confidence in the judicial system

[13] Our conclusion that alleged civil contemnor's, like criminal
contemnor*s, have some right to a public proceeding is supported and
consistent wi th the trend in this and other Circui ts to afford the same or s imi lar
procedural safeguards to persons charged with civil contempt as to those
charged with criminal contempt. * * * We are satisfied that the protection
against unnecessary secret proceedings extends beyond the criminal
context. £One court has held that to comport with due process requirements
certain quasi-judicial administrative proceedings "that involve important
constitutional rights" must "be open to the press and the public." Fitzgerald v.
Hampton. 467 F.2d 755, 763, 766 [D.C.Cir. 1972])

We hold, therefore, that Rosahn's due process rights were violated when the
trial court ordered the entire contempt proceeding closed over her
objection. We need not and do not decide whether the due process clause extends
the same degree of protection to civil contenmor's who do not face imprisonment.

In re Pi BeUa. 518 F.2d 955 (2nd Cir. 1975):

In Argersineer v. Hamlin. 407 U.S. 25, 37, 92 S.Ct. 2006, the Court held that, absent
a knowing and intelligent waiver, no person may be imprisoned for *any*
offense, whether classified as petty, misdemeanor, or felony, unless he is
represented by counsel at his trial. The Circuits with the opportunity to do so have
concluded that this right must be extended to contempt proceeding, be it civil or
cr iminal, where the defendant is faced with the prospect of imprisonment.
See, United States v. Sun Kxmg Kang. 468 F.2d 1368 (9th Cir. 1972); In re Kilgo.
484 F.2d 1215 (4th Cir. 1973); Henkel v. Bradshaw. 483 F.2d 1386 (9th Cir. 1973).
We agree.
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United States v. Sun Kime Kang. 468 F.2d 1368 (1972):

Appellant, an indigent, had requested appointment of counsel to represent him in
the civil contempt proceeding

Threat of imprisonment is the coercion that makes a civil contempt
proceeding effective. The civil label does not obscure its penal nature. {Cf.
Harris V. United States. (1965) 382 U.S. 162, 86 S.Ct. 352.

Argersineer v. Hamlin. 92 S.Ct. 2006 (1972) at 2008 holds:

[1] The Sixth amendment, which enumerated situations has been made appUcable
to the states by reason of the Fourteenth Amendment (citations omitted); and In Re
Oliver...., 68 S.Ct. 499, ..., provides specified standards for "all criminal
prosecutions".
One is the requirement of a "public trial". In re Oliver, supra, held that the right to a
"public trial" was appUcable to a state proceeding even though only a 60 day
sentence was involved ,68 S.Ct., at 507.

Another guarantee is the right to be informed of the nature and cause of the
accusation. Still another, the right to confrontation. Pointer v. Texas, supra. And
smother, compulsory process for obtaining witnesses in one's favor. Washington v.
Texas, supra. We have never limited these rights to felonies or to lesser but serious
o f fences .

In Washington v. Texas, supra, we said, "We have held that due process requires
that the accused have the assistance of counsel for his defense, that he be
confronted with witnesses against him, and that he have a right to a ^eedy and
public trial." 388 U.S., at 18, 87 S.Ct. at 1922. Respecting the right to a speedy and
public trial, the right to be informed of the nature and cause of the accusation, the
right to confront and cross-examine witnesses, the right to compulsory process for
obtaining witnesses, it was resently stated. It is simply not arguable, nor has
any court ever held, that the trial of a petty offense may be held in secret,
or without notice to the accused of the charges, or that such cases the defendant
has no right to confront his accusers or to compel the attendance of witnesses in his
own behalf Junker. The Right to Counsel in Misdemeanor Cases, 43 Wash.L.Rev.
685, 705 (1968).

Penal Law Article 10 - Definitions:

1 . " O f f e n s e " m e a n s c o n d u c t f o r w h i c h a s e n t e n c e t o a t e r m o f
imprisonment or a fine is provided by any law of this state or by any
law, local law or ordinance of a poHtical subdivision of this state, or by any
order, rule or regulation of any governmental instrumentaUty authorized by
law to adopt the same.

4. "Misdemeanor" means an offense, other than a "traffic infraction," for
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which a sentence to a term of imprisonment in excess of fifteen days may be
imposed, but for which a sentence to a term of imprisonment in excess of one
year cemnot be imposed.

5. ''Felony" means any offense for which a sentence to a term of
imprisonment in excess of one year may be imposed.

6. "Crime" means any misdemeanor or a felony.

As contempt of a court order for failure to pay support is punishable by at least six

months incarceration under Family Court Act § 454, it is therefore, classified as a

misdemeanor and is therefore, considered a "crime".

In the Matter of a Proceeding for Support under Article 4 of the Family Court Act.
Linda G. v. Theodore G. 1973, 345 N.Y.S.2d 361 at 366 the court held:

... In this matter, it is; the respondent-husband clearly, at some stage of the
proceeding, is liable to a loss of his liberty. We respectfully believe that the clear
intent of the Appellate Division to ever widen the availabiUty of counsel must also
be construed and/or effectuated as a mandate to lower Courts to extend the most
liberal construction, consistent with its written terms, to (Coimty Law) Article 18-B.
Accordingly, although the statute by its terms (Coimty Law Section 722) is framed
to encompass persons "accused of crime", Section 722-a, defines a crime as "a
felony, misdemeanor, or the breach of any law of this state . . . other than
one that defines a traffic infi*action', for which a sentence for a term of
imprisonment is authorized upon conviction thereor. Under this definition,
incarceration for violation of a support order is not excluded under the
statute's only exclusionary clause, viz. that of a "traffic infraction". The only
other inference must be that the statute is flexible enough to be construed to
include it. We believe, in the light of the Appellate Division's clear mandate, that it
intended to have the lower courts imder its jurisdiction implement this right to
counsel, and that in the light of this clear directive, this construction of the statute,
though liberal, does not torture it out of its context. The intent of the Appellate
Division is to be implemented immediately.

The United States Supreme Court has stated the rights of individuals charged with

the crime of "contempt".

In Re Oliver. (1948) 68 S.Ct. 499 held:

[7] Firsty Counsel have not cited and we have been unable to find a single
instance of a criminal trial conducted in secret in any federal, state or
municipal court during the history of this country. Nor have we found any
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record of even one such secret trial in England since abolition of the Court of
Star Chamber in 1641, and whether that court ever convicted people secretly
is in dispute. Summary trials for alleged misconduct called contempt of
couj*t have NOT been regarded as an exception to this universal rule
against secret trials.

[8]..., no court in this country has ever before held, so far as we can find,
that an accused can be tried, convicted and sent to jail, when everybody else is
denied entrance to the court, except the judge and his attaches. And without
exception all courts have held that an accused is at the very least entitled
to have his friends, relatives and counsel present, no matter what offense
he has been charged.

[15] Nor is there £uiy reason suggested why "^demoralization of the court's
authority" would have resulted from giving the petitioner a reasonable opportunity
to appear and offer a defense in open court to a charge of peijtuy or to the
charge of contempt The right to be heard in open court before one is
condemned to too valuable to be whittled away imder the guise of "demoralization
of the court's authority".

[16] It is "the law of the land" that no man's life, liberty or property be
forfeited as a punishment until there has been a charge fairly made and
fairly tried in a public tribunal. See Chambers v, Florida, 309 U.S. 227,236,237,
60 S.Ct. 472, 477,84 L.Ed. 716. The petitioner was convicted without that kind of
t r i a l .

IVlatter of Chase. Family Court, 446 N.Y.S.2d 1000 (1982), 112 Mi8C.2d 436:

[1] Rirhmnnd Newspapers. Inc. v. Virtrinia. — U.S. —100 S.Ct. 2814, commands
respect not only for its holding but for its jurisprudential and conceptual
underpinnings. The Supreme Court instructs that all trials, civil and criminal,
are presumptively open, in vindication of an independant right of access of the
public and the press. Indeed, Richmond, at 100 S.Ct. 2829-30, holds "that the right
to attend criminal trials is implicit in the guarantees of the First
Amendment.... Absent an overriding interest articulated in findings, the trial of
a criminal case must be open to the public."

[2] The opinion of the Chief Justice and concurring opinions demonstrate
unequivocally that the historical and analytical bases for the public right
of access in criminal trials pertain equally to civil proceedings. Those
grounds reflect a profound Anglo-American commitment to open justice
in criminal and civil proceedings. As identified in Richmond, supra, which
treats each ground comprehensively:
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38. That Mr Montanaro has been illegally sentenced to jail, has been illegally

deprived of his constitutional rights, has been forced to pay more in support and has

suffered mental anguish because of the illegal actions of the defendants.

Rel ie f Requested:

39. That each defendant pay compensatory damages in an amount to exceed (One

Hundred Thousand Dollars ($100,000.00).

40. That each defendant pay punitive damages in an amount to exceed Two

Himdred Thousand Dollars ($200,(X)0.00).

41. That plaintiff be awarded custody of his minor child Zachary.

42. Mr Montanaro demands a jury trial.

WHEREFORE, Plaintiff respectfully prays that said reUef requested in this

complaint be granted hereinbefore set forth and for such other and further relief as this

Court may deem just and proper.

I declare under penalty of peijury that the above is true to the best of my

knowledge.

D a t e d : S e p t e m b e r 1 9 , 1 9 9 4 ^

ŷ ames MontanaroX Plaintiff pro se
2 Woest ina Street
Rotterdam Junction, New York 12150
(518) 887-2587


