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JAMES MONTANARO, being duly sworn, deposes and says:

1. That I am the defendant in the above captioned matter and make this

affidavit in opposition to the Notice of Motion by the New York State Attorney General's

Office and by Charles R. Harding on behalf of Robert Ma^ln to dismiss this complaint.

2. That I demand oral argument concerning the Motion to Dismiss which is to

be held on Friday, November 18,1994.

3. That Mr Harding in his Answer to the Complaint on behalf of Mr Masyln

admits that Mr Montanaro has a Separation Agreement and a Supplemental Agreement

which were both incorporated into a New York State Divorce Decree.

4. That Mr Harding further admits that Family Court has no authority to either

enforce or modify the terms of the Separation Agreement or the Supplemental

Agreement.

5. That Mr Montanaro has been deliberately denied his constitutional right to a

public trial and a jury trial when he was found in willful violation of the Separation
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Agreement and Supplemental Agreement as the trial was held in secret.

6. That upon information and belief the Family Court was summarily closed

pursuant to Family Court Act § 433.

7. That Family Court Act § 433 is unconstitutional as it allows the court to be

summarily closed where a litigant faces the possibility of imprisonment.

8. That Mr Montanaro is entitled to the protection of his Constitutional rights

by the Federal Government as the State Court System is refusing to protect Mr

Montanaro's Constitutional Rights to a public trial and a jury trial.

9. That Mr Montanaro was entitled to a jury trial as the potential sentence that

could have been imposed upon him pursuant to Family Court Act § 454 exceeds six months

in jail or a $5,000.00 fine or both.

10. Family Court Act, Article 4, § 435 is unconstitutional as it deprives a litigant of

a jury trial where the potential sentence exceeds six months in jail or a $5,000.00 fine.

State criminal defendant has constitutional right imder Fourteenth Amendment to

trial by jury in all cases which, if tried in federal coiut, would fall within Sixth

Amendment's protections. Field v. Sheriff of Wake Countv. North Carolina. 831 F.2d 530.

United States v.ARBQ. 691 F.2d 862 (1982) held:

[1] The Supreme Court has accorded constitutional stature to the common-law rule
that **petty offenses may be tried without a jury. (Citations omitted). In determining
the line between "petty** and "serious** offenses for purposes of the Sixth
Amendment right to a jury trial, the Supreme Court has more recently
emphasized the maximum authorized penalty as an objective criterion of
the gravity of the offense. Craner. supra, 652 F.2d at 24. **In deciding whether an
offense is 'petty,* we have sought objective criteria reflecting the seriousness with
which society regards the offense ... and we have found the most relevant
such criteria in the severity of the maximum authorized penalty.** Baldwin
V. New York. * * *, 90 S.Ct. 1886,1887, * * * (1970) * * *. Thus, the Court has
held that offenses carrying terms in excess of six months and fines of
more than $500.00 must be tried before a jury....
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In ordinary criminal prosecutions, severity of penalty authorized not penalty

actually imposed is relevant criterion in determining whether a particular offense can be

classified as "petty** for purposes of determining right to a jury trial. Frftnk v^ 89 S.Ct.

1 5 0 3 .

Maita v. Whitmore. 508 F.2d 143 (1974):

[3] Third: **[ Jludgment about the seriousness of the crime is normally heavily
influenced by the penalty authorized by the legislature. '*CodisDoti v. Pennsvlvania.
supra,..., 94 S.Ct. at 2691. Indeed, if the penalty authorized by the
legislature exceeds six months, there is a ri^t to a jury trial, even
though the judge could impose a sentence of six months or less. Baldwin v.
New York. 1970,..., 90 S.Ct. 1886,..., and cases there cited.

United States v. Rvlander. 714 F.2d 966,1005 (1983):

[19-22] There is a sixth amendment right to a trial by jury in serious, but not petty,
criminal contempt cases. Bloom v. Illinois...., 88 S.Ct. 1477,1480,..., (1968).... If
the contempt is charged under a statute that authorizes a maximum
penalty greater than $500.00 or six month's imprisonment, there is a right
to a jury trial regardless of the penalty actually imposed. Muniz v. Hofftnan.
..., 95 S.Ct. 2178, 2190-91,... (1975). ..

Family Court Act, Article 4, § 435 Procedure; ad^'ournment; confidentiality
of requests

(a) Hearings are conducted by the court without a jury....

This violates the Sixth Amendment to the United States Constitution and applicable

United States Supreme Court and Federal Court of Appeals rulings.

Before the Family Court can deny a respondent a jury trial the court must first

determine what the potential maximum penalty is for the "crime** of contempt of court

for of failure to pay support pursuant to court order. Therefore, Family Court must look to

Family Court Act, Article 4, Section 454 which states:

§ 454. Powers of the court on violation of a support order.

1. If a respondent is brought before the court for failure to obey any lawful order
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of support and if, alter hearing, the court is satisfied by competent proof that
respondent has failed to obey any such order, the court may use any or all of the
powers conferred upon it hy this part. The court has the power to use any or all
enforcement powers in every proceeding brought for violation of a court order
under this part regardless of the relief requested in the petition.

2. Upon finding that a respondent has failed to comply with any lawful order of
suppo r t :

(a) the court shall enter a money judgment under section four himdred sixty
of this article; and

(b) the court may make an income deduction order for support enforcement
under section fifty-two himdred forty-two of the civil practice law and rules;

(c) the court may require the respondent to post an undertaking under
section four hundred seventy-one of this article.

Family Court Act, Article 4, § 471. Undertaking for support and cash deposits.

The court may in its discretion require either a written undertaking with
sufficient surety approved by the court or may require that cash be
posted to secure compUance by the respondent with the order for support
for such period. Such undertaking shall be for a definite period,
not to exceed three years, and the required amount of the
principal of such undertaking shall not exceed the total
payments for support required for three years and shall be so
stated in the order for support....

(d) the court may make an order of sequestration imder section four himdred
fifty-seven of this article.

3. Upon a finding by the court that a re^ondent has willfully failed to obey any
lawful order to support, the court shall order the re^ondent to pay coimsel fees
to the attorney representing petitioner pursuant to section four hundred thirty-
eight of this act and may in addition to or in Ueu of any or all of the powers
conferred in subdivision two of this section or any other section of law;

(a) commit the respondent to jail for a term not to exceed six months.
Such commitment may be served upon certain ^ecified days as the court may
direct, and the court may, at any time within the term of such sentence,
revoke such suspension and commit the re^ondent for the remainder of the
original sentence, or suspend the remainder of such sentence. For the
purposes of this subdivision, failure to pay support, as ordered, shall constitute
prima facia evidence of a willful violation. Such commitment , does not
prevent the court from subsequently committing the respondent for
failure thereafter to comply with any such order.
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(b) place respondent on probation under such conditions as the court may
determine and in accordance with the provisions of the criminal procedure
law; or

Family Court Act, Article 4, § 456 - Probation

(a) No person may be put on probation under this article imless the court
makes an order to that e£fect, either at the time of the making of an
order of support or under section four hundred fifty-four. The period of
probation may continue so long as an order of support, order of
protection or order of visitation applies to such person.

4. The court shall not deny any request for relief pursuant to this section
unless the facts and circumstances constituting the reasons for its determination
are set forth in a written memorandum of decision.

Under part 4, the court is required to use all of these sanctions. The judge is to state

why he does not impose all of the sanctions under this section.

The potential sentence that can be imposed for non-payment of support can be

determined as fol lows:

1. Under § 454(2-a) Mr Montanaro would have a judgment issued against them
in the amount of alleged arrears which would be approximately $ 900.00.

2. Under § 454(2-b) have his income attached by Support Collection.

3. Under § 454(2-c) Mr Montanaro would be required to post a cash deposit or
collateral in the amount of their next three years payments which would be
(Weekly payment ($65.00) times 156 weeks = $ 10,140.00.

4. Under § 454(3) Mr Montanaro would have to pay his ex's attorney fees
which has been determined to be $1,000.00 plus they are asking for more.

5. Under § 454(3-a) Mr Montanaro would face incarceration for another six
months if he were unable to comply with items 3, or 4 above.

6. Under § 454(3-b) Mr Montanaro faces probation for 15 years which is when
his son would reach the age of 21.

Rlgntf^n V. Citv of North Las Vegas. Nev.. 109 S.Ct. 1289 (1989) held:

[1] In using the word "penalty" we do not refer solely to the maximum
prison term authorized for a particular offense. A legislature's view of the
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seriousness of an offense also is reflected in the other penalties that it
attaches to the offense. See United States v. Jenkins. 780 F.2d 472,474, and n. 3
(CA4), cert, denied 476 U.S. 1161,106 S.Ct. 2283. We thus examine "whether the
length of the authorized prison term for the seriousness of other punishment is
enough in itself to require a jury trial." Duncan, supra, 88 S.Ct. at 1453; see also
Frank. 395 U.S. at 152, 89 S.Ct. at 1507 (three years' probation is not "onerous
enough to make an otherwise petty offense 'serious"*). Primary emphasis, however
must be placed on the maximum authorized period of incarceration. Penalties such
as probation, or a fine may engender "a significant infringement of personal
freedom," id, at 151, 89 S.Ct. 1506, but they cannot approximate in severity the loss
of liberty that a prison term entails. Indeed, because incarceration is an
"intrinsically different" form of pimishment, Mnnig: v. Hoffman. 422 U.S. 454,477,
95 S.Ct. 2178, 2190 (1975), it is the most powerful indication whether an offense is
" s e r i o u s " .

[2,3] Although we did not hold in Baldwin, that an offense canying a maximum
prison term of six months or less automatically qualifies as a "petty" offense, and
decHne to do so today, we do find it appropriate to presume for purposes of the
Sixth Amendment that society views such an offense as "petty". A defendant is
entitled to a jury trial in such circumstances only if he can demonstrate
that any additional statutory penalties, viewed in conjunction with the
maximum authorized period of incarceration, are so severe that they
clearly reflect a legislative determination that the offense in question is a
"serious" one. This standard, albeit somewhat imprecise, should ensure
the availability of a jury trial in the rare situation where the legislature
packs an offense it deems "serious" with onerous penalties that
nontheless "do not puncture the 6-month incarceration line."

Pursuant to FCA § 454 the severity of the maximum potential penalty sufficiently

reflects the legislature's determination that contempt for failure to pay support pursuant to

court order is a serious offense for which a jury trial would be mandated pursuant to

federal standards even if the attorney fees that could be assessed were less than $5000.00.

Even if it is argued that this is a "civil" proceeding the litigant would still be entitled

to a juiy trial. As In Re Rosahn, supra, held that a litigant facing imprisonment in a civil

proceeding was entitled to a public trial under the Fifth Amendment then a litigant facing a

potential sentence that exceeds six months in jail or a $5,000.(X) fine or both would be

entitled to their Sixth Amendment right to a jury trial.

It should be noted that if a litigant was charged with "criminal" contempt under
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Judiciary Law § 751 his sentence could not exceed thirty days. Under a "civil** contempt

proceeding the punishment is more sever than under a ''criminal*' contempt proceeding as

the potential sentence can exceed six months in j«dl or a $5,000.00 fine or both. Yet, the

court is willing to protect a criminal contemnor's constitutional rights to a public trial, etc

and are refusing to protect a civil contemnor*s constitutional rights. The judges are giving

criminal contemnors more rights that civil contemnors even though both are entitled to all

of their rights and civil contemnors face a more severe penalty.

11. That the State argues that Mr Montanaro is not entitled to a jury trial as the

possible imprisonment is a maximum of six months imder Article 4. The State fails to

address the entire potential sentence that can be imposed under Family Court Act, Article

4, Section 454 as discussed above.

12. The State also states on page 20 *'As a rule, Family Court proceedings are

closed to the public.** Here we have the state closing proceedings where a litigant is tried,

convicted and sentenced to jail in a secret trial. Our Founding Fathers must be rolling over

in their graves as they and millions of Americans have put their lives on the line to protect

our right to public trials. This United States of America was founded on an open Court

System as fiilly explained In Re Oliver. 68 S.Ct. 499.

13. The issue being raised is not whether the determination of the Family Court

was correct or not. The issue being raised is that the Family Court had no jurisdiction to

hold the trial in the first place, to then deprive Mr Montanaro of his constitutional hght to

a public trial, then a jury trial and a court of proper jurisdiction.

14. The Federal Courts are bound to protect the violation of constitutional rights

by those acting under color of State Law.
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When there is deprivation of constitutionally guaranteed right, duty of federal court

to use injunctive power to interfere with the conduct of state officers cannot be avoided.

Woods V. Wright. 334 F.2d 369 (1964).

Where there is clear and imminent threat of irreparable iiyury amounting to

manifest oppression, it is duty of court to protect against loss of asserted right by

temporary restraining order. Woods v. Wright. 334 F.2d 369 (1964).

A federal district coiirt has authority to issue injunctive relief against commission of

acts in violation of a plaintiffs civil rights by state judges acting in their official capacity and

by an officer appointed by a state court. Staud v. Stewart. 1973, 366 F.Supp. 1398, afFd. 547

F.2d 1164.

Sostre V. Rockefeller. 312 F.Supp. 863, 884 (D.C.N.Y. 1970), affirmed in part,

reversed in part on other grounds 442 F.2d 178, cert, denied 92 S.Ct. 719 held:

[23] The cases in which injunctions have been issued against state officials for
violating Foiuteenth Amendment rights in the last two decades are legion. Such
injunctions issue, as a matter of right, where a violation of constitutional
rights has been proved. This court has no discretion to deny injunctive
relief to a person who clearly establishes, after trial on merits, that he
is being denied his constitutional rights. Cf, Henry v. Greenville Airport
noTTiTTiiRRion. ct al.. 284 F.2d 631 (4th Cir. 1960). In addition, the court's decree,
where warranted, may provide for the retention of jurisdiction to insure
that the injunctive order is carried out in an orderly fashion. Brown v.
Board of Education of Topeka. 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1955);.
...; or to allow the amendment of state rules to conform with the decree, Sostre
V MrOinTiiR. filiprfl. 334 F.2d at 912-913. However, the injunction must issue.

Injimctive relief against higher public officials is available in situations where they

have found to supervise and authorize unconstitutional activities. Farber v. Rochford. 407

F.Supp. 529 (1975).

Suits may be brought against pubUc officials to enjoin them from invading

constitutional rights. Buffier v. Frank, D C N.Y. 1975, 389 F.Supp. 502
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Javits V. Stevens. 382 F.Supp. 131 (D.C.N.Y. 1974):

[5] ... Our Court of Appeals (2nd Circuit) has held that:

**[N]o sound reason exists for holding that federal courts should not have the
power to issue injunctive relief against commission of acts in
violation of plaintiffs civil rights by state judges acting in their
official capacity.**

15. That I find it utterly amazing that the State takes the position that a litigant

demanding his constitutional rights is a fnvolous action and that a person should be more

than willing to sacrifice their constitutional rights to a corrupt judiciaiy.

16. The authority of the State Courts should be fully discredited as the Family

Court is a mockery of justice as constitutional rights are at the whim of the judges.

17. The State argues that the complaint against Judge Griset and Hearing

Examiner Quirion should be dismissed as they have judicial immimity for their actions.

Judicial immunity applies when the Judge is acting within the scope of his jurisdiction.

Here the New York State Constitution and applicable New York State Court of Appeals

ruling specifically deprived Judge Griset and Ms Quirion of subject matter jurisdiction.

Here we have law that expressly deprived them of jurisdiction over the subject matter. The

argument is this case is not that the judge and hearing examiner issued judicial orders that

violated constitutional rights but that they also had no authority to do so as they were

specifically deprived of jurisdiction to do so.

18. The State attempts to rely upon Family Court Act § 466 (c) (iii) which states:
Family Court Act, Article 4, § 4̂  Effect of granting of support in action for divorce,
separation or annulment.

(a) The supreme court may provide in an order or decree granting temporary or
permanent support or maintenance in an action for divorce, separation or
annulment that only the family court may entertain an application to enforce or,
upon showing to the family court that there has been a subsequent change of
circiimstance and that modification is required, to modify such order or decree. If
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the supreme court so provides, the family court shall entertain such an application
and any disposition by the family court of the application is an order of the family
court appeaJable only imder article eleven of this act.

(b) The supreme court may provide in an order or decree granting alimony,
maintenance or support in an action for divorce, separation or annulment that the
order or decree may be enforced or modified only in the supreme court. If the
supreme court so provides, the family court may not entertain an application to
enforce or modify an order or decree of the supreme court involving the parties to
the act ion.

(c) If the supreme court enters an order or decree granting alimony, maintenance
or support in an action for divorce, separation or annulment and if the supreme
court does not exercise the authority given imder subdivision (a) or (b) of this
section; or if a court of competent jurisdiction not of the state of New York shall
enter an order or decree granting alimony, maintenance or support in any such
action, the family court may

(i) entertain an application to enforce the order or decree granting alimony or
maintenance, or

(ii) entertain an application to modify the order or decree granting alimony or
maintenance on the ground that there has been a subsequent change of
circumstances and that modification is required.

Not only does this violate the state constitution but it has changed the jurisdiction

even more. This statute is holding that the supreme court must specifically retain

jurisdiction to prevent the family court from acquiring jurisdiction. The State

Constitution is clear - the supreme court must refer the matter to the family

court in order for it to have jurisdiction. As it violates the state constitution it is

unconstitutional. Subdivision (b) conforms to the jurisdiction of the Family Court but is not

necessary as the Supreme Court retains jurisdiction over its orders until they are referred

to the Family Court pursuant to the State Constitution. Subdivision (a) could be possibly

unconstitutional as it allows the Supreme Court to transfer future enforcement of a

Supreme Court order to the Family Court, thereby divesting itself of future jurisdiction

and/or giving family court exclusive jurisdiction over future enforcements and
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modifications without the Supreme Court knowing what issues are being raised and

therefore, not all issues being raised may be able to be heard in Family Coiirt.

Green v. Green. 50 A.D.2d 235,377 N.Y.S.2d 675 (1975) held that even though the

Supreme Court could constitutionally transfer an action to another coxirt with concurrent

jurisdiction, it could not divest itself of jurisdiction and grant exclusive jurisdiction

to the Family Court in violation of the New York State Constitution.

If a supreme court judge, in a divorce decree, refers future enforcement of the

order concerning custody, visitation or support to the family court he is then divesting the

supreme court of jurisdiction. The judge has no idea as to what issues will be raised in the

future. Some of those issues or a defense that is raised may not be within the jurisdiction

of the family court. Also, after family court issues the new order, the state constitution

states that family coiut cannot enforce or modify that new order of support or of custody

without a referral from the supreme court.

The New York State Court of Appeals, in Matter of Seitz. has held Family Court Act §

466(c) to be constitutional as it was intended to apply only to foreign divorce decrees.

Nowhere in Section 466(c) does the statute refer to a foreign divorce decree. The family

court judges have been holding that they have jurisdiction to enforce New York State

divorce decrees under this section. Section 466(c) does not differentiate between New York

State divorce decrees and foreign divorce decrees. Therefore, this section must be declared

unconstitutional as it relates to New York State Divorce decrees as it violates Article 6, §

13(c) of the State Constitution which defines the jurisdiction of the Family Court.

In support that Sections 461 and 466 of the Family Court Act are inconsistent with

the jurisdiction pursuant to the State Constitution Appellant would add the following case
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law in support of his position:

Bums V. Bums. (1966) 278 N.Y.S.2d 669 at 672 held that Family Court Act Sections

461 and 466 were inconsistent with the state constitution:

... The legislature, recognizing the problem, sought to aid children by enacting
sections 461 and former wives by the amendment to sec. 466 of the Family Court
Act; the object being to consolidate family problems of support in one court so that a
former wife or former wife on behalf of a child could petition to enforce the
provisions of a New York order or decree when the supreme court had not retained
exclusive jurisdiction and in the case of a foreign decree to enforce or modify it
upon the ground of changed conditions. However laudable the purpose of this
legislation may be, the provisions of the Family Court Act must be within
the framework of the constitution. In People v. Allen. 301 N.Y. 287, 290,93
N.E.2d 850, 852, the court said:

'*It is axiomatic that the Legislature in performing its lawful law-making
fimction may not enlarge upon or abridge the Constitution."

The jurisdiction of the Family Court is set forth in Art. 6 section 13 of the
constitution. It provides:. . .

[2, 3] Since the family court is of limited jurisdiction its powers must be
set forth in the constitution and its jurisdiction is thus limited. * * *
The constitution indicates that the intention was that the Family Court
could only act under subdivision (c) upon matters referred from the
supreme court * * * ; that the Supreme Court had jurisdiction and had it been
transferred from the Supreme Court to the Family Court, it would have
jurisdiction. The Family Court transferred the proceedings to the Supreme Court
pursuant to Article VI, section 19 subdivision c of the New York State Constitution
it being a proceeding which had not been transferred to the Family Court from the
Supreme Court and over which the Family Court has no jurisdiction in the absence
of a referral from the Supreme Court. .. .

Hincklev v. Hincklev. 281 N.Y.S.2d 165,171 agreed with Bums v. Bums, supra, as

to the enforcement of New York State decrees by the Family Court but disagreed with

Bums as to foreign decrees:

. . . The legislature, recognizing the problem, sought to aid children by enacting
section 461 and former wives by the amendment to sec. 466 of the Family Court
Act; the object being to consolidate family problems of support in one court so that
a former wife or former wife on behalf of a child could petition to enforce the
provisions of a New York order or decree when the supreme court had not retained
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exclusive jurisdiction and in the case of a foreign decree to enforce or modify it
upon the ground of changed conditions^ (italics added) Up to this point, the
rational in Bums is completely valid

In Matter of Seitz v. Drogheo. 21 N.Y.2d 181 (1967) held:

1. The Legislature had the authority under article VI (§ 7, subd. c) of the State
Constitution to confer upon the Family Court the powers contained in subdivision
(c) of section 466 of the Family Coiirt Act to entertain a request to enforce or
modify the provisions of a foreign matrimonial decree.

2. Section 7 of article VI of the Constitution reads as follows: "a. The supreme court
shall have general original jurisdiction in law and equity * * * c. If the legislature
shall create new classes of actions and proceedings, the supreme court shall have
jiirisdiction over such classes of actions and proceedings, but the legislature may
provide that another court or other courts shall have jurisdiction and that actions
and proceedings of such classes may be originated in any such other court or
courts." The right to commence a proceeding to enforce or modify the provisions of
a foreign divorce decree in the courts of this State constitutes a new class of
action or proceeding. The "new classes of actions and proceedings" are those which
the Supreme Court would be without jurisdiction to entertain -- actions and
proceedings which were unknown at common law. Prior to the enactment of
section 466, the courts of this State were without jurisdiction to entertain a request
to enforce or modify provisions of a foreign matrimonial decree unless the decree
was entered on grounds which were recognized in this State. Subdivision (c) of
section 466 of the Family Court Act empowered the Family Court to entertain
applications to enforce or modify the alimony and support provisions of foreign
decrees irrespective of the grounds upon which the decrees were granted. Since
the right to commence such proceeding was not recognized at common law and
could not, therefore, have been exercised prior to the amendment of section 466, it
should be viewed as a new class of proceeding.

The Court of Appeals has determined that § 466(c) is applicable only to foreign

divorce decrees and therefore, the Court of Appeals should hold that § 466(c) is

unconstitutional as it relates to the enforcement of New York State divorce decrees

pursuant N.Y.S. Const. Art. 6, § 13 (c). This statute w€is not held to be constitutional

pursuant to the State Constitution, Article 6, Section 13 which defines the jurisdiction of

the Family Court.

19. The State argues on page 18 of their Memorandum of law that § 439 of the

family Court Act "delegates the judicial decision making function, in specified cases, from
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the Family Court Judges to hearing examiners.

Since hearing examiners are performing the judicial function..."

20. This is a deliberate violation of Mr Montanaro's constitutional right to due

process and equal protection of the law as a non-judicial employee is making

determinations for which Mr Montanaro is being sent to jail.

21. The Legislating has no authority to interfere with the judicial function.

Mathiasen v. Niafifffra nnnntv Lemslature. 484 N.Y.S.2d 197 at 400 (1984):

[3-5] ... When a statute affords a broader preference than granted by the
constitution, it will be struck down (see. e.Ef.. Matter of Kevmer. 148 N.Y. 219,42
N.E. 667).

AG Ship Maintenance v. Lezak. 69 N.Y.2d 1,511 N.Y.S.2d at 218:

Under the State Constitution the authority to regulate practice and procedures in
the courts is delegated primarily to the Liegislature (N.Y. Const., art. VI, § 30).
There are some matters which are not subject to legislative control
because they deal with the inherent nature of the judicial function (see,
e.g. Rjglanderv.StarCo.. 98 App.Div. 101,90 N.Y.S. 772, affd. 181 N.Y. 531).
Generally, however, the Legislature has the power to prescribe rules of practice
governing court proceedings, and any rules the courts adopt must be consistent
with existing legislation and may be subsequently abrogated by statute Cohn v.
Borchard AffiHations. 25 N.Y.2d 237, 303 N.Y.S.2d 633). In adition, the court
rules must be adopted in accordance with procedures prescribed by the
Constitution and statute (N.Y. Const, art. VI, § 30; Judiciary Law § 211[l][b]).

The starting point for any constitutional question must be the language of the

constitution itself. People v. Carroll. 3 N.Y.2d 686,689,191 N.Y.S.2d 812, 814:

When the language is clear and leads to no absurd conclusion there is no occasion,
and indeed, it would be improper, to search beyond the instrument for an assiuned
intent. 3 N.Y.2d 688,171 N.Y.S.2d at 814.

nnmmiRRioner of Social Services v. Robert G.. 72 A.D.2d 9,423 N.Y.S.2d 155 at 162:

[9] The Legislature may not constitutionally regulate the details of the
manner of performance of the court's jurisdictionally mandated duties
(Riglanderv. Star Co.. 98 App.Div. 101, 90 N.Y.S. 772, affd. 181 N.Y. 531).
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22. Family Coiirt Act § 439 is unconstitutional as it violates Mr Montanaro's

constitutional right to due process.

The New York State Constitution, Article 6, § 1 creates the Family Court as part of

the Unified Court System for the State of New York. Article 6, §13, suhd. (a), establishes

the Family Court of the State of New York. Article 6, § 13 (b) and (c), state the jurisdiction

of the Family Court. Family Court Act § 113 implements these Constitutional provisions. It

is well settled that Family Court is a Constitutional Court. As, such it cannot be changed or

abolished without amending the State Constitution.

In enacting § 439 of the Family Coiirt Act, the Legislature unquestionably changed

Family Court by interfering with and displacing Family Court Judges. Article 6, § 13 of the

New York State Constitution empowers Family Court to hear enforcement and

modification petitions concerning support and custody when referred to the Family Court

by the Supreme Court, paternity, among others. § 439 of the Family Court Act invests the

Hearing Examiners it created with all the powers of the Family Court Judges in matters

designated within their jurisdiction.

§ 439 Hearing Examiners

(a) ... Except as hereinafter provided, hearing examiners shall be empowered to
hear, determine and grant any relief within the powers of the court in any
proceeding under this article (article 4), article 5 and five-a of this act,...

Thus, the Hearing Examiner, a non-judicial employee of the Unified Court System,

is for £dl purposes a judge possessing all the powers of a Family Court Judge duly elected

pursuant to Article 6, § 13(a) of the Constitution in support proceedings, USDL

proceedings, proceedings involving enforcement or support orders by income executions,

and the fact-finding part of contempt proceedings.
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Family Court Act, Article 4, Section 439 of the Family Court Act is unconstitutional
as it transfers the powers vested in duly elected Supreme Court judges and Family Court

judges to non-judicial, non-elected employees of the Unified Court System by changing the
composition of the Family Court as defined by the New York State Constitution Article 6,

Section 13(a) without amending the State Constitution. The State Constitution does not

authorize the creation of the hearing examiner's office to determine support or violations

of support. The State Constitution has specifically given that authority to the Supreme

Court judges and to the Family Court when referred to it by the Supreme Court. The men

and women of the State of New York have the right to have all their issues concerning

support decided by a judge who is elected by them or appointed as dictated by the state
constitution. They have a corollary right not to have such matters decided by a non-judicial

employee of the Unified Court System chosen by the Chief Administrator, who is himself

appointed by the Chief Judge of the Court of Appeals.

The fact that the Legislatiire excludes certain proceedings for the Hearing

Examiner's jurisdiction does not lessen its Constitutional unpact. For if today the Legislature

presumes to exempt disputed paternity proceedings and commitment proceedings from the

Hearing Examiners preview, tomorrow it can include them. If § 439 of the Family Court Act,

as it now stands, is held to be Constitutional, there is no point at which the Court can say

that a Legislative amendment increasing the scope of the Hearing Examiner's authority

becomes unconstitutional. If § 439 today is Constitutional, an amendment to § 439 tomorrow

empowering Hearing Ehcaminers to hear and determine all matters that a Fsunily Court

Judge can hear and determine can scarcely be held unconstitutional.

§ 439 does indeed change Family Court, one of the high courts "embedded
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thoroughly in our fundamental law** - the State Constitution. Moreover, it potentially

aboHshes the Family Court created by the Judiciary Article by authorizing the wholesale

transfer of its powers fi*om ConstitutionaUy elected Judges to non-judicial, non-elected

employees of the Unified Court System.

Pursuant to this section a litigant is forced to have a person who is not a judge

determine whether or not they committed a **criminal act** (contempt of a court order) for

which the Htigant can be sentenced to a term of imprisonment that exceeds six months in

jail or $5000.00 fine or both. In short, we have non-judicial employees of the Unified Court

System trying criminal cases. These trials are held in secret.

Handa v. Handa. 103 A.D.2d 794 (1984) holds family court is a constitutional

court. The theory of the judiciary article of the constitution is to simplify the judicial

system by reducing the number of high courts and to embed those retained so thoroughly

in the fundamental law that they cannot be changed or abolished without

amending the state constitution. People v Luce. 204 NY 478 (1912), Koch v. Mavor.

152 NY 72 (1897).

N.Y.S. CONST., Article 6, Section 13 states:

§13. [Family court established; composition; election and appointment of judges;
jurisdiction]

a. The family court of the state of New York is hereby established. It shall consist of
at least one judge in each coimty outside the city of New York and such number
of additional judges for such counties as may be provided by law. Within the city of
New York it shall consist of such number of judges may be provided by law. The
judges of the family court within the city of New York shall be residents of such city
and shall be appointed by the mayor of the city of New York for terms of ten years.
The judges of the family court outside the city of New York shall be chosen by the
electors of the counties wherein they reside for terms of ten years.

The Appellate Court in Carella v. PnlliTiR 144 A.lD.2d at 78 held that FCA § 439 was
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Constitutional stating:

We find without merit respondent's contention that Family Court Act § 439 is
unconstitutional insofar as it authorizes the transfer of Family Court's powers from
Constitutionally elected judges to non-judicial, non-elected employees of the Unified
Coxu*t System. N.Y. Constitution, Article VI, § 30 vests broad powers in the
Legislature to make procedural rules for the courts.

The State Appellate Court is fully aware that the composition and the jurisdiction of

the Family Court are not dependent on the procedures the court must follow. The

procedures the court must follow must conform to the composition and jurisdiction of the

family court as defined by the state constitution. Vesting jurisdiction in non-judicial

employees, to determine issues of support and contempt proceedings for failure to pay

support pursuant to court order, and depriving supreme court judges and family court

judges of their jurisdiction is not a procedural act. The Legislature has no authority to

deprive either the supreme court or the family court judges of their jurisdiction as defined

by the state constitution.

23. That since the filing of the Complaint the State defendants have continued

to conspire to violate Mr Montanaro's rights by having other agencies issue reports

concerning him based upon Judge Griset's and Ms Quirions orders that are having a

determental effect upon him.

24. That Mr Masyln has requested that the Court have Mr Montanaro

imprisoned at a hearing to be held on November 3,1994 based upon Mr Griset's Order to

have him imprisoned which is based upon Ms Quiron's Order modifying Mr Montanaro's

Supreme Court Decree and which is based upon an illegal court proceeding as Mr

Montanaro was deprived of his constitutional rights to a public trial, etc..

25. That Mr Montanaro requests that this Court issue an injunction against
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Judge Griset or Ms Quirion or any one acting on their behalf from taking any fiirther

action in his constitutional rights and to prevent him from being illegally imprisoned for

demanding that his constitutional rights be enforced.

26. That Ms Cebula has admitted that her husband is a known felon who has

been convicted of aggrivated kidnapping and aggrivated sexual assult on a handcuffed

victim as well as being arrested for indecent exposure involving a five year old child.

27. That I wonder if Judge Griset, Mr Masyln or the Attorney General would

allow Mr Cebula to babysit their children. Why not. They see nothing wrong and have no

intention of protecting Mr Montanaro's son from this person. No wonder the State wants

the court proceedings to be held in secret so that they can claim if anything should happen

to Mr Montanro's son that he just "fell through the crack*" when in reality he is being

pushed by a Court System that does not care about the protection of children.

28. That had Mr Montanaro been convicted of aggrivated kidmapping or

aggivated rape the court would have immediately issued an order of protection against Mr

Montanaro from seeing his son and would have required that he have supervised visitation

with his son.

29. That the Family Court refuses to take any action to protect the child as they

are using the child for emotional support for the mother.

30. The Family Court is deliberately denying Mr Montanaro due process as the

Family Court does not want to give custody to fathers except in the exceptional instance

where the mother does not want custody.

31. That Domestice Realtions Law § states "In all cases there shall be no prima

facia right to the custody of the child in either parent".
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32. That the Family Court gives the mother custody of the child in

approximately 96.4 % of the cases which is in violation of the Domestic Relations Law as

the Family Court caimot conceivably demonstate that 96.4 % of the mothers make a better

parent than the father.

33. That the Family Court discriminates against the father when it comes to

custody of their children and thereby deprives the father of due process.

34. That there are severa l causes of act ion:

Dinwiddie v. Brown. 230 F.2d 465 (1956) held that where state officers conspire

with private individuals to defeat or prejudice a Utigant's rights in state court, litigant is

thereby denied equal protection of the laws by persons acting imder color of state law, and

cause of action is created cognizable by federal courts imder this section.

Clause authorizing redress against "deprivation under color of any state law" may

also mean "deprivation under color of any state constitution". Gannon v. Action . 303 F.

Supp. 1240.

585 F.2d 613 held that a deprivation of procedural due process in an

independant tort, actionable under this section governing civil action for the deprivation of

rights with or without proof of actual injury.

The deterance of future abuses of power by persons acting under color of state law

is an important purpose of this section (42 U.S.C. 1983) Citv of Newport v. Fact Concerts.

Inc. ,101 S.Ct. 2748 and that this section was enacted particularly vindicate federal rights

against deprivation by state action. Kerr v. U.S. Dist. Court for Northern Dist. of

California. 511 F.2d 192 (1975).

35. That Federal Court must look to the totality of acts that the State has
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illegally taken against Mr Montanaro.
Maestri v. Jutkofskv. 860 F.2d 50, (2nd Cir. 1988 - N.Y.) cert, denied 109 S.Ct. 1132:

[1]... When a judge clearly lacks jurisdiction over the subject matter, "any
authority exercised is a usurped authority". Bradley v. Fisher. 80 U.S. (13 Wall) 335
(1871 )

Schorle v. Citv of Greenhills. 524 F.Supp. 821 (1981):

[4] .... It is asserted that any individual charged with a criminal offense has
a right to be fairly appraised of his constitutional protections and has a right
to have the matter heard in a court of proper jurisdiction. The only
relief available to such an individual arises under Civil Rights Act.

... The thrust of plaintiff complaint is that he was repeatedly deprived of
certain fundamental rights by the concerted actions of the officials and
employees of the City of Greenhills and by a judge of a court that had no
jurisdiction to hear the matter. The continuum of incidents inextricably
entwined, which culminated in the plaintiffs conviction in the Greenhills*
Mayor's Court, demonstrates not that he was falsely accused or that he was
falsely arrested or imprisoned but rather that he suffered injury to his
rights guaranteed under the constitution - his right to coimsel, to be
advised of his right to a jury trial, to have the matter heard in a court of proper
jiuisdiction, and not to be sentenced in excess of the permitted penalty. It is
not for this court to break plaintiffs complaint down into isolated
incidents, which would, if taken separately, bear some token resemblance to
various state common law torts. This is because it is the series of events,
the totality of acts done under color of state law, which have allegedly
deprived plaintiff of his rights under the Constitution. And, it is this
continuum of events, for which there is no adequate state relief, that
comprises a cause of action under § 1983 that is broader than a conmion law
tort. Indeed, Title 42 U.S.C. § 1983 is only one example of sweeping legislation
enacted by Congress to provide relief for citizens for whom the state
cannot or will not provide adequate relief.

WHEREFORE, Plaintiff respectfully prays that defendants Motion to Dismiss be denied;

that an injuction be issued to protect Mr Montanaro and for said relief requested in the

complaint be granted and for such other and further relief as this Court may deem just and
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5. That Mr Montanaro expected the Coiirt to have the authority to hear and

decide the issues that were in controversy which the court did not have as the New York

State Constitution, New York State Court of Appeals as well as Appellate Court rulings

have all q)ecifically held that the Family Court does not have the jurisdiction to determine

the issues upon which the Family Court decisions and orders address.

6. That the State has refused to provide any documentation or specifically

demonstrate that the Family Court had jurisdiction over the issues in controversy

pursuant to the State Constitution.

7. The State relies upon Rfnmp v. Soarkman. 435 U.S. 349 (1978) where the

Court held that the judge had immunity as there was no case law or statute specifically

depriving the judge of immunity and therefore, he did not lose his judicial immunity.

8. In this case we have the New York State Constitution, Article 6 § 13, New

York State Court of Appeals rulings and Appellate Court rulings all expressly depriving the

judge of judicial immunity.

9. The judge and hearing examiner certainly knew the jurisdiction of the

Family Court as defined by the State Constitution and therefore have no excuse for acting

in complete absence of all jurisdiction.

10. That the judge and hearing examiner could not have acted in excess of their

jurisdiction as they had no jurisdiction to start with.

11. That Mr Montanaro continues to be deprived of due process and/or equal

protection of the law as the Family Court continues to ignore his petitions before the court

while at the same time holding hearings on petitions filed by his ex-wife and others against

him which are filed after his petitions are filed.



3 0 0 0 0 6 3

12. That Mr Montanaro was to appear before a Family Court Judge on

November 3,1994 at which time they intended to only hear and discuss the petitions filed

by Ms Cebula and/or Mr Ma^yln concerning support and Mr Putorti, who has asked to be

relieved as Mr Montanaro's attorney because Mr Montanaro is demanding his

constitutional rights which Court is refusing to protect.

13. That Family Court has refused since May 1994 to hear or address Mr

Montanaro's petition concerning visitation of his son and has summarily dismissed his

petitions for custody without a court hearing.

14. That the Family Court is deliberately discriminating against Mr Montanaro

as he is a male when it comes to the custody of his son.

15. That the Family Court awards physical custody to the mother in over 95% of

the Family Court proceedings even though imder Domestic Relations Law § 240 neither

parent has a prima facia right to custody.

16. That the Court is deliberately leaving the child with mother in a violent

situation simply because the Court believes that mothers are better parents.

17. That had Mr Montanaro placed his son in this type of dangerous position he

would have lost custody of the child immediately.

18. That had Mr Montanaro been convicted of aggrivated kidnapping, aggrivated

rape and charged with exposing himself to a 5 year old, as Mr Cebula was, he would be

under supervised visitation if any visitation was allowed.

WHEREFORE, Plaintiff respectfully prays that defendants Motion to Dismiss be

denied; that an injunction be issued to protect Mr Montanaro and for said reUef requested

in the complaint be granted and for such other and further relief as this Court may deem
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p r o p e r .

November 1994.

J a m e s M o n t a n a r o
Plaintiff pro se
2 Woest ina Street
Rotterdam Jimction, New York 12150
(518) 887-2587

NOTARY PUBLIlD oiANE fA. SHARP
Notary PobUc In tho ̂  ̂

* * • • • R e j l d i n n I n S c h e n e c t o d y C o u n t yMy commission expires on opi,.. *.«• 3'.

T O : D a v i d B . R o b e r t s
Department of Law
Albany, New York 12224

Bruce S. Trachtenberg
230-A State Street
Schenectady, New York 12305-1811

Charles C. Harding
2 1 0 N o t t Te r r a c e

Schenectady, New York 12307

A y F i D A v r r o f s e r v i c e

I, James Montanaro, having been first duly sworn, state that I served the above

along with a proposed order by mailing a copy to the attorneys for the other parties at their

addresses of record in this case.

Sigî d and subscribed to before me on
daY_of November 1994

fames Montanaro

N o t a i y P u b l i c „
DIANE M. SHARP

Notary PubHc In the State of New
My commission es^ires on KB»Mtng in schenectodv county

Ay Centmittlon Expires Jan. 31̂



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

J A M E S M O N T A N A R O
P l a i n t i f f

- a g a i n s t - D o c k e t N o . 9 4 - C V - 1 2 0 4
CGC - DNH

COLLEEN M.. QUIRION, both in her individual and official capacity
G. DOUGLAS GRISET, both in his individual and official capacity
R O B E R T A . M A S L Y N
M A RY L . C E B U L A a / k / a M A RY L . M O N TA N A R O

D e f e n d a n t s .

S T A T E O F N E W Y O R K )
C O U N T Y O F S C H E N E C TA D Y ) s s :

JAMES MONTANARO, being duly swom, deposes and says:

1. That I am the defendant in the above captioned matter and make this

affidavit in opposition to the Notice of Motion by the New York State Attorney Greneral's

Office and by Charles R. Harding on behalf of Robert Ma^ln to dismiss this complaint.

2. That I demand oral argument concerning the Motion to Dismiss which is to

be held on Friday, November 18,1994.

3. That the State in its Memorandiun of Law on page 14 states:

In this action, plaintiffs claims against the judge and judicial hearing officer are, in
essence, that they have issued judicial orders that violated certain constitutional
rights. The act of deciding the motions and petitions is an act normally performed by
a judge. Plaintiff certainly expected decision and this expectation was fulfilled.
Plaintiff could not, however, necessarily expect nor was he guaranteed favorable
dec is ion .

4. That Mr Montanaro expected that his constitutional rights to a pubHc trial,

jury trial, court of proper jurisdiction, etc. which are guaranteed under the Fourteenth
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us. DISTRICT COURT

N.D.OFN.Y.

NOV - 41994

GEORGE A RAY, Clerk
ALBANY

A M E N D E D A F F I D A V I T

Amendment would be protected and enforced.
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just and proper.

Sworn to before me ihis
. Novembei//1994.

uames Mon tana ro
Plaintiff pro se
2 Woestina Street
Rotterdam Junction, New York 12150
(518) 887-2587

N O TA R Y P U B L I C

My commission expires on ir>l%
' STEFHe^ E. GREiHN

Notary pKkJic in Jlw Slate cf PJsw Vcfk
A L B W C O U H r /ALB.\NVCO!JHr. ' / jn

TO : D a v i d B . R o b e r t s
Department of Law
Albany, New York 12224

Bruce S. Trachtenberg
230-A State Street
Schenectady, New York 12305-1811

Charles C. Harding
210 Nott Terrace
Schenectady, New York 12307

A F F T D A V T T O F S E R V I C E

I, James Montanaro, having been first duly sworn, state that I served the above

along with a proposed order by mailing a copy to the attorneys for the other parties at their
addresses of record in this case.


