
I N T H E U N I T E D S TAT E S D I S T R I C T C O U RT
F O R T H E N O RT H E R N D I S T R I C T O F N E W Y O R K
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

C H A R L E S S H U F E LT

- against -

P l a i n t i fi f

0 U 0 0 1 8

^ ^ '994

RAY, Clerk
AlBAIMY

C O M P L A I N T
W . D E N N I S D U G G A N
P A M E L A S H U F E L T Q A
M A R G A R E T M . G I B B O N S ' ^
MARY ELIZABETH T. DUNNE, both in her official and individual capacity

D e f e n d a n t s .
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Plaintiff Charles Shufelt complains against defendants as follows:

J U R I S D I C T I O N A L A L L E G A T I O N

Jurisdiction in this case is based on the existence of a federal question. The action
arises under the Fourteenth Amendment to the United States Consti tut ion and Tit le 42
U.S.C. Section 1983 as shown more fully in this complaint.

I . P a r t i e s :

1. Plaintiff - Charles Shufelt resides at Pheasant Run Apartments, Building 1,

Apartment 1, Voorheesville, New York 12186 (hereinafter, Mr Shufelt).

2. Defendant - W. Dennis Duggan is employed by the Uniform Court System of

New York as an Albany County Family Court Judge at 1 Van Tromp Street, Albany, New

York 12207 (hereinafter. Judge Duggan).

3. Defendant - Pamela Shufelt resides at RR if 1 Box 94A, Westerlo, New York

12193 (hereinafter, Ms Shufelt).

4. Defendant - Margaret M. Gibbons is a self employed attorney practicing at 579

Columbia Turnpike, East Greenbush, New York 12061 (hereinafter, Ms. Gibbons).
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5. Defendant - Maiy Elizabeth T. Dunne is employed by the Unified Court
System of New York as an Albany County Hearing Hĥaminer at One Van TVomp, Albany,
New York 12207 (hereinafter, Ms. Dunne).

Plaintiff, complaining of the Defendants, alleges:
6. That this action is brought by Plaintiff pursuant to U.S.C A Title 42,

1983 for the deprivation of his constitutional rights to a public trial, jmy trial, right to call
Witnesses on his behalf, due process and equal protection of the law.

7. lliat Mr Shufelt is currently serving sixteen (16) consecutive weekends in
the Albany County Jail. (Order of Commitment dated October 7,1994 attached)

8. That the above named defendants have conĵired to have Mr Shufelt tried,
convicted and sentenced to jail in a secret trial in violation of Mr Shufelfs Fifth
nght to a public trial and therefore he has been illegally

9. That the above named defendants have conq>iied to deprive Plaintiffof his
Sixth Amendment right to a jmy trial as he feced a potential sentence that exceeded six
months in jail or a 15,000.00 fine or both pursuant to state statute and his Sixth
Amendment right to Assistance of Counsel.

10. That on October 7,1994 Judge Duggan sentenced Mr Shufelt to the Albany
County Jail.

11. That plaintiff was not given the opportunity to present witnesses tar his
defense as required by the Sixth Amendment to the United States Constitution and by
state statute. Ŝygfltrî  Y, Api.. Div. 266 N.Y.S.2d 173 held that Family Court Act'
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§ 433 "reqxiires that a respondent 'shall be given the opportunity to be heard and to present

witness*" and Abbondola v. Abbondoia. App. Div. 338 N.Y.S.2d 1975 stated "In our opinion,

appellant did not get an adequate hearing and was not afforded his statutory right of an

opportunity to be heard and to present witnesses".

12. That the defendants deprived plaintiff of his constitutional right to a public

trial piumiant to Family Court Act Section 433.

13. That Family Court Act § 433 is unconstitutional as it allows the court to be

summarily closed in a civil or criminal contempt proceeding where the litigant faces

imprisonment.

14. That the Family Court in the Matter of Linda G. v. Theodore G.. (1973) 345

N.Y.S.2d 361 at 366 held that failure to pay support pursuant to court order was a "crime"
%

under County Law § 722(a) stating:

... In this matter, it is; the respondent-husband clearly, at some stage of the
proceeding, is liable to a loss of his liberty. We re^ectfuUy believe that the clear
intent of the Appellate Division to ever widen the availability of counsel must also
be construed and/or effectuated as a mandate to lower Courts to extend the most
Hberal construction, consi^nt with its written terms, to (County Law) Article 18-B.
Accordingly, although the statute by its terms (County Law Section 722) is framed
to encompass persons "accused of crime", Section 722-a, defines a crime as **a
felony, misdemeanor, or the breach of any law of this state. . . other than
one that defines a traf&c infraction*, for which a sentence for a term of
imprisonment is authorized upon conviction thereor. Under this definition,
incarceration for violation of a support order is not excluded under the
statute's only exclusionary clause, viz. that of a "traffic infi*action".

15. That under the New York State Penal Law failure to pay support is an

offense and as the potential sentence can exceed 15 days is considered a misdemeanor.

Penal Law Article 10 - Definit ions:

1 . " O f f e n s e " m e a n s c o n d u c t f o r w h i c h a s e n t e n c e t o a t e r m o f
imprisonment or a fine is pi^ovided by any law of this state or by any law.

%
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local law or ordinance of a political subdivision of this state, or by any order, rule
or regulation of any governmental instrumentality authorized by law to adopt the
s a m e .

4. "Misdemeanor** means an offense, other than a "traffic infraction," for which a
sentence to a term of imprisonment in excess of fifteen days may be imposed, but
for which a sentence to a term of imprisonment in excess of one year cannot be
imposed.

5. "Felony" means any offense for which a sentence to a term of imprisonment in
excess of one year may be imposed.

6. "Crime" means any misdemeanor or a felony.

As contempt of a court order for failure to pay support is punishable by at least six

months incarceration under Family Court Act § 454, it is therefore, classified as a

misdemeanor and is therefore, considered a "crime".

16. That both the State and Federal Court have held that a person cannot be

sentenced to jail in a secret trial.

671 F.2d 690 at 695, 696, 697 (2nd Cir. 1982):

[9] Another alignment not raised below is that the contempt proceeding was
conducted in a manner that violated her right to due process because a full
adversary hearing was not held, no witnesses were called, she was not
informed of her right to call witnesses, and she was not offered an
opportunity to address the court before issuance of a CIVIL contempt
o r d e r . . .

[10] ... In InReOhver, 333 U.S. 257,68 S.Ct. 499, (1948) which struck down a
secret criminal contempt trial as violative of due process, the Supreme Court
stressed that at the heart of due process clause is "[tlhe traditional Anglo-
American distrust for secret trials " which throughout history have been
associated with "institutions [that] obviously symbolized a menace to
liberty." U. at 268-69,68 S.Ct. at 505.
"In view of this nation's historic distrust of secret proceedings [and] their inherent
danger to fireedom,... the guarantee [of public proceedings] has always
been recognized as a safeguard against any attempt to employ our courts
as instruments of persecution." Id. at 270,273,69 S.Ct. at 507.

The safeguard of open proceedings not only represents "an effective restraint on
possible abuTO of power," IsjU..but also reflects "the notion, deeply rooted
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in common law, *that justice must satisfy the appearance of justice."'
(Citations omitted)

While the passages quoted from In re Oliver were written primarily with criminal
trials in mind, it is significant that the contempt sentence overturned by the Oliver
Coxirt on the ground that the contempt proceeding below had been improperly
closed to the public was a conditional jail sentence that would have terminated upon
compliance with the trial court's order. Accordingly, the Oliver ancdysis was applied
to invalidate a contempt sanction whose central characteristic—^its conditional
nature—is typical of a dvU contempt

[11,12] The government argues that whatever may be the rule in a criminal
contempt trial, there is no Fifth Amendment requirement that a civil contempt trial
pursuant to 28 U.S.C. § 1826 be held in public. We are unpersuaded by this
distinction. As we noted in In re Bella. 518 F.2d 955,958-59 (2nd Cir. 1975):

"Admittedly ... a proceeding [under § 1826] is basically civil in nature. The puipose
of holding a witness in contempt is to coerce him to answer the grand jury's
questions, not to punish him for reprehensible conduct.... Yet, the burden of
imprisonment is just as great, regardless of what we call the order that
imposed it. It is this fact that fosters the need for procedural protection."

Given the burden that imprisonment imposes on an individual, a civil contempt
trial that could result in an order of conHnement carries with it the same
concerns and purposes that lead to the requirement of a public trial in the
criminal context, such as the need to assure accountability in the exercise of
judicial and governmental power, the preservation of the appearance of fairness,
and the enhancement of the public's confidence in the judicial system

[13] Our conclusion that alleged civil contemnor*s, like criminal
contemnor's, have some right to a public proceeding is supported by and
consistent wi th the t rend in th is and other Circui ts to afford the same or s imi lar
procedural safeguards to persons charged with civil contempt as to those
charged with criminal contempt. * We are satisfied that the protection
against unnecessary secret proceedings extends beyond the criminal
context. iOne coiut has held that to comport with due process requirements
certain quasi-judicial administrative proceedings 'that involve important
constitutional rights" must "be open to the press and the pubUc." Fitzgerald v.
Hampton. 467F.2d 755,763,766 [D.C.Cir. 1972])

We hold, therefore, that Rosahn's due process ri|^ts were violated when the
trial court ordered the entire contempt proceeding closed over her
objection. We need not and do not decide whether the due process clause extends
the same degree of protection to civil contemner's who do not face imprisonment.
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In re Pi BeUa. 518 F.2d 955 (2nd Cir. 1975): *

In ArgeraiTiger v 407 U.S. 25,37,92 S.Ct. 2006, the Court held that, absent
a knowing and intelligent waiver, no person may be imprisoned for *any*
offense, whether classified as petty, misdemeanor, or felony, unless he is
represented by counsel at his trial. The Circuits with the opportunity to do so have
concluded that this right must be extended to contempt proceeding, be it civil or
criminal, where the defendant is faced with .the prospect of imprisonment.
See, United States v. Sun Kung Rang. 468 F.2d 1368 (9th Cir. 1972); InreKilgo.
484 F.2d 1215 (4th Cir. 1973); Henkel v. Bradahaw. 483 F.2d 1386 (9th Cir. 1973).
We agree.

United States v. Sun Rung KaTig. F 1368 (1972):

Appellant, an indigent, had requested appointment of counsel to represent in
the civil contempt proceeding

Threat of imprisonment is the coercion that makes a civil contempt
proceeding effective. The civil label does not obscure its penal nature. (C/.
Harris v. United States. (1965) 382 U.S. 162,86 S.Ct. 352.

Argersinger v Q9 S.Ct. 2006 (1972) at 2008 holds:
%

[1] The Sixth amendment, which enumerated situations has been made applicable
to the states by reason of the Fourteenth Amendment (citations omitted); and Ifi Re
Oliver,..., 68 S.Ct. 499, ..., provides specified standards for "^criminal
prosecutions".

One is the requirement of a "public trial**. In re Oliver, supra, held that the right to a
'*public trial** was ^plicable to a state proceeding even though only a 60 day
sentence was involved...., 68 S.Ct., at 507.

Another guarantee is the right to be informed of the nature and cause of the
accusation. Still another, the right to confrontation. PniTiter v. TAy«g^ siq>ra. And
another, compulsory process for obtaining witnesses in one*s favor. Waahmfffr-nn v
Texas, supra. We have never limited these rights to felonies or to lesser but serious
o f fences .

Tn WflflliiTigton V. Texas, supra, we said, **We have held that due process requires that
the accused have the assistance of counsel for his defense, that he be confronted with
witnesses against him, and that he have a right to a speedy and public trial.** 388
U.S., at 18,87 S.Ct. at 1922. Respecting the rif^t to a speedy and pubUc trial, the right
to be informed of the nature and cause of the accusation, the right to confit>nt and
cross-examine witnesses, the right to compulsory process for obtaining witnesses, it
was resently stated. "It is simply not arguable, nor has any court ever held,
that the trial of a petty offeAse may be held in secret, or without notice to the
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accused of the charges, or that such cases the defendant has no right to confront his
accusers or to compel the attendance of witnesses in his own behalf** The
Right to Counsel in Misdemeanor Cases, 43 WashXJiev. 685, 706 (1968).

17. If a father is entitled to his constitutional rî bt to counsel why is he not

entitled to his constitutional right to a public trial when he £aces imprisonment? Certainly,
state statute and case law are all holding that failure to pay support is a '*crime**.

18. The United States Supreme Court has stated the rights of individuals

charged with the crime of'*contempt**.

foJ$S-QliYsn(1948) 68 S.Ct. 499 held:

[7] First, Counsel have not cited and we have been unable to find a ginglA instance
of a criminal trial conducted in secret in any federal, state or mimicipal court during
the history of this country. Nor have we found any record of even one such secret
trial in ̂ gland since abolition of the Court of Star Chamber in 1641, and whether
that court ever convicted people secretly is in dispute. Summary trials for
alleged misconduct called contempt of court have NOT been regarded as
an exception to this universal rule against secret trials.

[8]..., no court in this country has ever before held, so far as we can find,
that an accused can be tried, convicted and sent to jail, when everybody else is
denied entrance to the court, except the judge and his attaches. And without
exception all courts have held that an accused is at the very least entitled
to have his friends, relatives and counsel present, no matter what offense
he has been charged.

[15] Nor is there any reason suggested why **demoralization of the court*s
authority** would have resulted from giving the petitioner a reasonable opportunity
to appear and offer a defense in open court to a charge of perjury or to the
charge of contempt.... The ri^t to be heard in open court before one is
condemned to too valuable to be whittled away under the guise of ''demoralization
of the court's authority".

[16] It is **the law of the land** that no man's life, liberty or property be
forfeited as a punishment until there has been a charge fairly made and
fairly tried in a public tribunal. See Chambers v. Florida. 309 UJS. 227,236,237,
60 S.Ct. 472,477,84 L.Ed. 716. The petitioner was convicted without that kind of trial.

V
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Matter of Chase. Family Court, 446 N.Y.S.2d 1000 (1982), 112 Misc.2d 436:

[1] Newspapers. Inc. v. Virerinia. — U.S. —, 100 S.Ct. 2814, commands
respect not only for its holding but for its jurisprudential and conceptual
underpinnings. The Supreme Court instructs that all trials, civil and criminal,
are presumptively open, in vindication of an independant right of access of the
public and the press. Indeed, Richmond, at 100 S.Ct. 2829-30, holds "that the right
to attend criminal trials is implicit in the guarantees of the First
Amendment.... Absent an overriding interest articulated in findings, the trial of
a criminal case must be open to the public."

[2] The opinion of the Chief Justice and concurring opinions demonstrate
unequivocally that the historical and analytical bases for the public right
of access in criminal trials pertain equally to civil proceedings. Those
grounds reflect a profound Anglo-American commitment to open justice
in criminal and civil proceedings. As identified in Richmond, supra, which
treats each ground comprehensively:

People V. Bovd. Add. Div. 397 N.Y.S.2d 150; 59 A.D.2d 558:

[2-5] The Sixth Amendment to the United States Constitution guarantees to
everyone accused of a crime "the right to a speedy and public trial**
(emphasis suppHed). By the Fourteenth Amendment, the States are bound to
give the accused these same rights (see, Duncan v. Louisiana. 88 S.Ct. 1444).
This same right to a public trial is provided in this State by statute (see Judiciary
Law 4; Civil Rights Law, § 12). Where this fundamental right has been
unjustly abridged, a new trial is mandated "without an affirmative showing
prejudice" (see People v. Jelke. 308 N.Y. 56,67,123 N.E.2d 769) Also, the
closing of the courtroom is to be done i^aringly and only in unusual circumstances
(See People v. Hil^n. 31 N.Y.2d 71, 334 N.Y.S.2d 885).

PgQplg V, Q<?nalgz, 426 N.Y.S.2d 318:

[1,2] It is error to close a trial court to the public where such a closing is not
preceded by an inquiiy careful enough to assure the court that the defendant's right
to a public trial is not being sacrificed for less than compelling reasons, and such an
error is reversible per se requiring no showing of prejudice (People v. Jones.
47 N.Y.2d 409,418 N.Y.S.2d 359)...

The People, etc. v. Warren P.. App. Div. 447 N.Y.S.2d 517,518; 86 A.D.2d 895:

[1] Defendant's ri^t to a public trial was violated when the trial court
excluded all spectators from the courtroom, except the defendant's mother and
an unidentified man, on the prosecutor's representation that he "might want to use
them" as witnesses. The persons removed included defendant's brother. The court
failed to make«any inquiiy as t6 the identity of the persons present, their
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relationship to the defendant, their purpose for being there or whether they had
any possible connection to the case. In fact, the defense counsel flatly stated that
the persons present had no connection with the case, and otherwise objected to
their exclusion. Absent showing of compelling necessity, exclusion of
spectators deprives a defendant of his right to a public trial (People v.
Jones. 47 N.Y.2d 409, 418 N.Y.S.2d 359; People v. Brown. 79 A.D.2d 659, 434
N.Y.S.2d 445). Since there was no showing of necessity in this case and no
findings of fact with respect to such issues were made, reversal is required
(See, People v. Cuevas. 50 N.Y.2d 1022, 431 N.Y.S.2d 686).

Herald Co.. Inc. v. Weisenberg. App. Div. 455 N.Y.S.2d 413, 89 A.D.2d 224:

[2] Turning to the merits, it is first observed that every citizen may freely attend the
sittings of every court in this state (Judiciary Law, § 4). That right may be
asserted by the public and the press in both criminal and civil proceedings. (Cit.
Omitted). It is clear, therefore, that all judicial proceedings in this state are
presumptively open to the public and the press. This is so because public
access to judicial proceedings promotes public participation in government and
provides a safeguard for the integrity of the judicial process (Cit. Omitted).

[3-51 The right of attendance is not absolute, of course (Cit. omitted), and where
there are compelling reasons for closure the right may be denied. (Cit. omitted). It
is established, at least in criminal cases, that it may not be denied summarily and
that the trial court must conduct a preliminary inquiry to determine the need for
closure (Cit. omitted),..

While the First Amendment constitutional right of attendance has thus far been
insured only at criminal trials (102 S.Ct. 2613), the Supreme Court has noted
that historically both civil and criminal trials have been presumptively
open (100 S.Ct. 2814, 2829 n. 17)

19. No finding was issued stating why the court was closed in violation of the

Uniform Rules of New York Trial Courts § 205.4 (22 NYCRR § 205.4).

§ 205.4 Access to Family Court Proceedings

(a) In exercising the inherent and statutory discretion possessed by the judge who
is presiding in the courtroom to exclude any person or the general public from a
proceeding in the Family Court, the judge may consider, among other factors,
w h e t h e r :

(1) the person is causing or is likely to cause a disruption in the proceeding;

(2) the presence of a person is objected by one of the parties;
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(3) the orderly and sound administration of justice, including the nature of the
proceeding and the privacy of the parties, requires that all observers be excluded
from the cour t room.

Whenever the judge exercises discretion to exclude any person or the
general public from a proceeding or part of a proceeding in Family Court,
the judge shall make findings prior to ordering exclusion.

(b) The judge shall, when necessary to preserve the decorum of the proceedings,
instruct representatives of the news media and others regarding the permissible
use of the courtroom and other facilities of the court, the assignment of seats to
representatives of the news media on an equitable basis, and any other matters that
may affect the conduct of the proceedings.

21. That Mr Shufelt was never served with any Order to Show Cause or a

Summons to appear for trial on the charge of failing to pay support pursuant to a court order

as required by law.

22. That upon information and belief the violation petition demanded that Mr

Shufelt be dealt with according to Family Court Act § 454 and 5242 of the Civil Practice

Law and Rules.

23. That upon information and belief Judge Duggan relied upon Family Court

Act § 454 as Family Court Act § 454 states the potential sentence that may be imposed by

the Family Court.

24. That based upon information and belief Mr Shufelt faced the following

potential sentence when he was tried, convicted and sentenced to jail by Judge Duggan

under Family Court Act § 454 which must be imposed pursuant to Family Court Act § 454

subd. 4:

a) Under § 454(2-a) Mr Shufelt would have a judgment issued in the amount

the court determines his arrears to be. That this amount woiild be in excess of

$10,000.00
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b) Under § 454(2-b) Mr Shufelt would have his income attached by the Albany

County Support Collection Unit.

c) Under § 454(2-c) Mr Shufelt woiild be required to post a cash deposit or

collateral which would equal his next three (3) years payments. Weekly support

obligation $ 66.51 times 156 weeks = $ 10,375.56. (This figure does not include his

percentage of day care and uncovered medical bills.

d) Under § 454(2-d) an order of sequestration would be issued against Mr

Shufelt's property.

e) Under § 454(3) Mr Shufelt would have to pay his ex-wife's attorney fees

which could potentially exceed $5,000.00.

f) Under § 454(3-a) Mr Shufelt could be sentenced to a jail term of six months

plus he would be facing another six months in jail if he was not able to comply with

items c and e above. Therefore, he faces a potential sentence of one year or more

as the six months for the failing to pay attorney fees or post a cash deposit or

collateral are factually linked.

g) Under § 454(3-b) Mr Shufelt could face probation for at least the next nine

(18) years as his youngest child by Ms Shufelt is three years old at this time and Mr

Shufelt is required to support her until she is 21 under Family Court Act § 413.

25. That Mr Shufelt's potential sentence at the time of trial and sentencing

exceeded six months in jail or a $5,000.00 fine or both.

26. That Family Court Act § 435 states:

§ 435. Procedure; adjournment; confidentiality of requests.

(a) Hearings are conducted by the court without a juiy. ...
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27. That Family Court Act § 435 is unconstitutional as it deprives a litigant of a

jury trial when they face a potential sentence that exceeds six months in jail or a $5,000.00

fine or both in violation of the Sixth Amendment under Family Court Act § 454.

28. Before the Family Court can deny a respondent a jury trial the court must first

determine what the potential maximum penalty is for failure to pay support. Therefore,

Family Court must look to Family Court Act, Article 4, § 438 and 454 which states:

§ 438. Counsel fees.

(b) In any proceeding for failure to obey any lawful order compelling payment of
support of a spouse or former spouse and children or of children only, the court
shall, upon the finding that such a failure was willful, order respondent to pay
counsel fees to the attorney representing the petitioner or person on behalf of the
children. Representation by an attorney representing the petitioner pursuant to
paragraph (b) of subdivision nine of section one hundred eleven (b) of the social
services law shall not preclude an award of counsel fees to an applicant which would
otherwise be allowed under this section.

§ 454. Powers of the court on violation of a support order.

1. If a respondent is brought before the court for failure to obey any lawful
order of support and if, after hearing, the court is satisfied by competent proof that
respondent has failed to obey any such order, the court may use any or all of the
powers conferred upon it by this part. The court has the power to use any or all
enforcement powers in every proceeding brought for violation of a court order
under this part regardless of the relief requested in the petition.

2. Upon finding that a respondent has failed to comply with any lawful order of
s u p p o r t :

(a) the court shall enter a money judgment under section four himdred sixty of
this article; and

(b) the court may make an income deduction order for support enforcement
under section fifty-two hundred forty-two of the civil practice law and rules;

(c) the court may require the respondent to post an undertaking imder section
four hundred seventy-one of this article.

(d) the court may make an order of sequestration imder section four hundred
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fifty-seven of this article.

3. Upon a finding by the court that a respondent has wUlfully failed to obey any
lawful order to support, the court shall order the respondent to pay counsel fees
to the attorney representing petitioner pursuant to section four hundred thirty-
eight of this act and may in addition to or in Heu of any or all of the powers
conferred in subdivision two of this section or any other section of law;

(a) commit the respondent to jail for a term not to exceed six months. Such
commitment may be served upon certain specified days as the court may direct,
and the court may, at any time within the term of such sentence, revoke such
suspension and commit the respondent for the remainder of the original
sentence, or suspend the remainder of such sentence. For the purposes of this
subdivision, failure to pay support, as ordered, shall constitute prima facia
evidence of a willful violation. Such commitment does not prevent the
court from subsequently committing the respondent for failure
thereafter to comply with any such order.

(b) place respondent on probation under such conditions as the court may
determine and in accordance with the provisions of the criminal procedure law;
o r

Family Court Act, Article 4, § 456 - Probation
(a) No person may be put on probation under this article unless the court
makes an order to that effect, either at the time of the making of an order of
support or imder section foiu* hundred fifty-four. The period of probation
may continue so long as an order of support, order of protection or
order of visitation applies to such person.

4. The court shall not deny any request for relief pursuant to this section
unless the facts and circimistances constituting the reasons for its determination
are set forth in a written memorandum of decision.

Under part 4, the court is required to use all of these sanctions. The judge is to state

why he does not impose all of the sanctions under this section.

29. In 1969 the Court of Appeals for the 2nd Circuit ruled in ITnitAH States Fy

Rel. Griffen v. Martin. 409 F.2d 1300 that Family Court Act Section 454 did not violate a

persons right to a jury trial as the potential sentence at that time did not exceed six months

in jail. Family Court Act § 454 has been modified several times since then to increase the

"severity" or "seriousness" of the penalty for contempt of court for failure to pay support.
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The "seriousness" of the offense was increased in 1971, 1977,1978, 1980,1982, 1983 and

1986. Therefore, due to the changes in this section of the Family Court Act since this

federal court ruhng, that decision is no longer applicable and this Court § 435 of the Family

Court Act violates the Sixth Amendment to the United States Constitution as the

potential punishment pursuant to Family Court Act § 454 is in excess of six

months incarceration or $5000 fine or both and is therefore, no longer a "petty"

offense but a "serious" offense pursuant to federal standards.

Blanton v. Citv of North Las Vegas. Nev.. 109 S.Ct. 1289 (1989) held:

[1] In using the word "penalty" we do not refer solely to the maximum
prison term authorized for a particular offense. A legislature's view of the
seriousness of an offense also is reflected in the other penalties that it
attaches to the o^ense. See United States v. Jenkins. 780 F.2d 472,474, and n. 3
(CA4), cert, denied 476 U.S. 1161,106 S.Ct. 2283. We thus examine "whether the
length of the authorized prison term for the seriousness of other punishment is
enough in itself to require a jury trial." Duncan, supra, 88 S.Ct. at 1453; see also
Frank. 395 U.S. at 152, 89 S.Ct. at 1507 (three years' probation is not "onerous
enough to make an otherwise petty offense 'serious"'). Primary emphasis, however
must be placed on the maximum authorized period of incarceration. Penalties such
as probation, or a fine may engender "a significant infnngement of personal
freedom," id, at 151, 89 S.Ct. 1506, but they cannot approximate in severity the loss
of liberty that a prison term entails. Indeed, because incarceration is an "intrinsically
different" form of punishment, Muniz v. Hoffman. 422 U.S. 454,477,95 S.Ct. 2178,
2190 (1975), it is the most powerful indication whether an oifense is "serious".
[2,3] Although we did not hold in Baldwin, that an offense carrying a maximum
prison term of six months or less automatically qualifies as a "petty" offense, and
decline to do so today, we do find it appropriate to presimie for purposes of the Sixth
Amendment that society views such an offense as "petty". A defendant is entitled
to a jury trial in such circumstances only if he can demonstrate that any
additional statutory penalties, viewed in conjunction with the maximum
authorized period of incarceration, are so severe that they clearly reflect a
legislative determination that the offense in question is a "serious** one.
This standard, albeit somewhat imprecise, should ensure the availability
of a jury trial in the rare situation where the legislature packs an offense
it deems "serious** with onerous penalties that nontheless **do not
puncture the 6-month incarceration line."

Pursuant to FCA § 454 the severity of the maximum potential penalty sufficiently
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reflects the legislature's determination that contempt for failure to pay support pursuant to

court order is a serious offense for which a jury trial would be mandated pursuant to

federal standards even if the attorney fees that could be assessed were less than $5000.

United States v. ARBO. 691 F.2d 862 (1982) held:

[1] The Supreme Court has accorded constitutional stature to the common-law rule
that "petty offenses may be tried without a jury. (Citations omitted). In determining
the line between "petty" and "serious" offenses for purposes of the Sixth
Amendment right to a jury trial, the Supreme Court has more recently
emphasized the maximum authorized penalty as an objective criterion of
the gravity of the offense. Craner. supra, 652 F.2d at 24. "In deciding whether an
offense is 'petty,' we have sought objective criteria reflecting the seriousness with
which society regards the offense ... and we have found the most relevant
such criteria in the severity of the maximum authorized penalty." Baldwin
v. New York. * * *, 90 S.Ct. 1886,1887, * * * (1970) * * *. Thus, the Court has
held that offenses carrying terms in excess of six months and fines of
more than $500.00 must be tried before a jury....

In ordinary criminal prosecutions, severity of penalty authorized not penalty
actually Imposed is relevant criterion in determining whether a particular offense
can be classified as "petty" for purposes of determining right to a jury trial. Frank v.
U.S.. 89 S.Ct. 1503.

United States v. Rvlander. 714 F.2d 966,1005 (1983):

[19-22] There is a sixth amendment right to a trial by juiy in serious, but not petty,
criminal contempt cases. Bloom v. Illinois...., 88 S.Ct. 1477,1480,..., (1968).
Whether a criminal contempt is serious or petty is determined by the severity of the
penalty authorized. Frank v. United States...., 89 S.Ct. 1503,1505,..., (1969). If
the contempt Is charged under a statute that authorizes a maximum
penalty greater than $500.00 or six month's imprisonment, there is a ri^t
to a jury trial regardless of the penalty actually imposed. Muniz v. Hoffman.
..., 95 S.Ct. 2178, 2190-91,... (1975). ..

U.S. V. Pma. 844 F.2d 1,12-13 (1988):

It is apparent, therefore, that the Court has refused to make any exception to the
rule that the right to a jury trial attaches when, in any single proceeding, a
defendant is subject to total imprisonment of more than six months.

... On each occasion, "the salient fact remains that the contempts arose from a
single trial, were charged by a single judge, and were tried in a single proceeding
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Codispoti. 418 U.S. at 517, 94 S.Ct. at 2693 (emphasis supplied). The Supreme Court
explicitly has refused to make any exception to the rule that the right to a jury
trial attaches any time one is subject to imprisonment in excess of six
months in a single sentencing proceeding; we cannot create a contrary rule of
l a w .

U.S. V. Bencheck. 926 F.2d 1512 at 1518 (1991) held:

[2] ... For example, the state may not circiunvent the right to a jury trial by
charging someone with a serious crime Uke murder, and then stipulate before trial
that, if convicted, the accused will receive no more than six months. Such a tactic, if
tried by the state, woxild run up against the policy that no single offense "can be
deemed 'petty' for purposes of right to trial by jury where imprisonment for more
than six months is authorized" by the legislature. Baldwin. 399 U.S. at 69,90 S.Ct. at
1888. Nor may the right to a jury trial be denied when the state files charges for
petty offenses that individually do not carry a possibiHty of more than six months'
incarceration, but carry "an [actual] aggregate potential of greater than six months*
imprisonment". Haar. 708 F.2d at 1553. Finally, the presumption announced in
Blanton. allows an accused to successfully claim the right to a jury trial
i n t h a t Va r e s i t u a t i o n * * w h e r e t h e o f f e n s e o r o f f e n s e s a r e s e r i o u s b e c a u s e
of '*onerous penalties that nontheless 'do not puncture the 6-month
i n c a r c e r a t i o n l i n e * . "

18 U.S.C.A. § 1 (3) Any misdemeanor, the penalty of which, as set forth in the
provision defining the offense, does not exceed imprisonment for a period of six
months or a fine of not more than $5,000.00 for an individual and $10,000.00 for a
person other than an individual, or both is a petty offense.

30. That defendants Ms Gibbons and Ms Shufelt have conspired with Judge

Duggan and Hearing Examiner Dunne to deprive Mr Shufelt of his constitutional and civil

rights to due process and equal protection of the law as well as others rights that he is

entitled to as well as to have him illegally imprisoned and therefore do not have immunity

and are liable for their actions.

Arment v nnmrnnnwealth Npt Bank. D.C.Pa. 1981,505 F.Supp. 911 holds that
where it is alleged that the attorney "joined" or "cooperated with" or "conspired
with" state officers who acted under color of state law, state action will exist. See,
also, Antelmfln v. Lewis. D.C.Mass.l979, 480 F.Supp. 180.

Rankin v. Howard. 633 F.2d 844:

[13] The supreme Court resolved the issue in Dennis v. Sparks. -U.S. 101 S.Ct.
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183 (1980). The court held that immune judge's private coconspirators do not enjoy
derivative immunity.

[14] It follows that "[pjrivate parties who corruptly conspire with a judge in
connection with such conduct are . .. acting under color of state law within the
meaning of § 1983. Id. at S.Ct. at 187.

Hostrop v. Board of Jr. College, district 515. 523 F.2d 569:

The doctrine of civil conspiracy extends liability for a tort, here the deprivation of
constitutional rights, to persons other than the actual wrongdoer. W. Presser, The
Law of Torts § 46 at 293 (4th Ed. 1971), but it is the acts causing damage to the
plaintiff that give rise to liability for damages, not the conspiracy itself.

"The damage for recovery may be had in a civil action is not the conspiracy itself by
the injury to the plaintiff produced by specific overt acts. [Citations omitted.] The
charge of conspiracy in a civil action is merely the string whereby the plaintiff seeks
to tie together those who, acting in concert may be responsible for any overt act or
acts." Rutkin v. Reinfield. 229 F.2d 248, 252 (2nd cir. 1956) cert, denied 352 U.S. 844.

32. That there is a cause of action recognizable by federal court.

Dinwiddle v. Brown. C A.Tex. 1956, 230 F.2d 465, cert, denied 76 S.Ct. 1041,351
U.S. 971 held where state officers conspire with private individuals to defeat or
prejudice Htigant's right in state court, litigant is thereby denied equal protection of
the laws by persons acting under color of state law and cause of action is created
cognizable by federal courts under this section.

33. That a Federal injimction be issued against the above named defendants

ordering the immediate release of Mr Shufelt fi*om prison.

When there is deprivation of constitutionally guaranteed right, duty of federal court

to use injunctive power to interfere with the conduct of state officers cannot be avoided.

Woods V. Wright. 334 F.2d 369 (1964).

Where there is clear and imminent threat of irreparable injury amounting to

manifest oppression, it is duty of court to protect against loss of asserted right by

temporary restraining order. Woods v. Wright. 334 F.2d 369 (1964).

A federal district court has authority to issue injunctive relief against commission of

\
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acts in violation of a plaintiffs civil rights by state judges acting in their official capacity and

by an officer appointed by a state court. Staud v. Stewart. 1973, 366 F.Supp. 1398, affd. 547

F.2d 1164.

Sostre v. Rockefeller. 312 F.Supp. 863, 884 (D.C.N.Y. 1970), affirmed in part, reversed

in part on other grounds 442 F.2d 178, cert, denied 92 S.Ct. 719 held:

[23] The cases in which injunctions have been issued against state officials for
violating Fourteenth Amendment rights in the last two decades are legion. Such
injunctions issue, as a matter of right, where a violation of constitutional rights
has been proved. This court has no discretion to deny injunctive relief to a
person who clearly establishes, after trial on merits, that he is being
denied his constitutional rights. Cf. Henry v. Greenville Airport Commission,
et ah. 284 F.2d 631 (4th Cir. 1960). In addition, the court's decree, where
warranted, may provide for the retention of jurisdiction to insure that
the injunctive order is carried out in an orderly fashion. Brown v. Board of
Education of Topeka. 349 U.S. 294, 75 S.Ct. 753,99 L.Ed. 1083 (1955); ; or to
allow the amendment of state rules to conform with the decree, Sostre v.
McGinnis. supra, 334 F.2d at 912-913. However, the injunction must issue.

Injunctive relief against higher public officials is available in situations where they

have found to supervise and authorize unconstitutional activities. Farber v. Rochford. 407

F.Supp. 529 (1975).

Suits may be brought against pubUc officials to enjoin them from invading

constitutional rights. Huffier v. Frank. D.C.N.Y. 1975,389 F.Supp. 502

Javits V. Stevens. 382 F.Supp. 131 (D.C.N.Y. 1974):

[5] ... Our Court of Appeals (2nd Circuit) has held that:

"[N]o sound reason exists for holding that federal courts should not have the
power to issue injunctive relief against commission of acts in violation
of plaintiffs civil rights by state judges acting in their official
capacity."

34. That the Office of Hearing Examiner is unconstitutional as it deprived

Mr Shufelt of his constitutional right to due process and/or equal protection of the law
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as he was sentenced to jail based upon the determinations of person who is not even

a judge and whose office is not authorized by the New York State Constitution.

35. Mathiasen v. Niagara County Legislature. 484 N.Y.S.2d 197 at 400 (1984):

[3-5] .. . When a statute affords a broader preference than granted by the
constitution, it will be struck down (see, e.g.. Matter of Kevmer. 148 N.Y. 219,42
N.E. 667).

AG Ship Maintenance v. Lezak. 69 N.Y.2d 1, 511 N.Y.S.2d at 218:

Under the State Constitution the authority to regulate practice and procedures in
the courts is delegated primarily to the Legislature (N.Y. Const., art. VI, § 30).
There are some matters which are not subject to legislative control
because they deal with the inherent nature of the judicial function (see,
e.g. Riglanderv.Star Co.. 98 App.Div. 101,90 N.Y.S. 772, affd. 181 N.Y. 531).
Cienerally, however, the Legislature has the power to prescribe rules of practice
governing court proceedings, and any rules the courts adopt must be consistent
with existing legislation and may be subsequently abrogated by statute Cnhn
Borchard Affiliations. 25 N.Y.2d 237, 303 N.Y.S.2d 633). In addition, the court
rules must be adopted in accordance with procedures prescribed by the
Constitution and statute (N.Y. Const, art. VI, § 30; Judiciary Law § 211[l][b]).

The starting point for any constitutional question must be the language of the

constitution itself. People v. Carroll. 3 N.Y.2d 686,689,191 N.Y.S.2d 812, 814:

When the language is clear and leads to no absurd conclusion there is no occasion,
and indeed, it would be improper, to search beyond the instrument for an assumed
intent. 3 N.Y.2d 688,171 N.Y.S.2d at 814.

Commissioner of Social Services v. Robert G.. 72 A.D.2d 9,423 N.Y.S.2d 155 at 162:

[9] The Legislature may not constitutionally regulate the details of the
manner of performance of the court's jurisdictionally mandated duties
(Riglanderv. Star Co.. 98 App.Div. 101, 90 N.Y.S. 772, affd. 181 N.Y. 531).

36. The New York State Constitution, Article 6, § 1 creates the Family Court as

part of the Unified Court System for the State of New York. Article 6, §13, subd. (a),

establishes the Family Court of the State of New York. Article 6, § 13 (b) and (c), state the

jurisdiction of the Family Court. Family Court Act § 113 implements these Constitutional
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provisions. It is well settled that Family Court is a Constitutional Court. As, such it cannot

be changed or abolished without amending the State Constitution.

In enacting § 439 of the Family Court Act, the Legislature unquestionably changed

Family Court by interfering with and displacing Family Court Judges. Article 6, § 13 of the

New York State Constitution empowers Family Court to hear enforcement and

modification petitions concerning support and custody when referred to the Family Court

by the Supreme Court, paternity, among others. § 439 of the Family Court Act invests the

Hearing Examiners it created with all the powers of the Family Court Judges in matters

designated within their jurisdiction.

§ 439 Hearing Examiners

(a) ... Except as hereinafter provided, hearing examiners shall be empowered to
hear, determine and grant any relief within the powers of the court in any
proceeding under this article (article 4), article 5 and five-a of this act,...

Thus, the Hearing Examiner, a non-judicial employee of the Unified Court System,

is for aU purposes a judge possessing all the powers of a Family Court Judge duly elected

pursuant to Article 6, § 13(a) of the Constitution in support proceedings, USDL

proceedings, proceedings involving enforcement or support orders by income executions,

and the fact-finding part of contempt proceedings.

Family Court Act, Article 4, Section 439 of the Family Court Act is unconstitutional

as it transfers the powers vested in duly elected Supreme Court judges and Family Court

judges to non-judicial, non-elected employees of the Unified Court System by changing the

composition of the Family Court as defined by the New York State Constitution Article 6,

Section 13(a) without amending the State Constitution. The State Constitution does not

authorize the creation of the hearing examiner's office to determine support or violations
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of support. The State Constitution has specifically given that authority to the Supreme

Court judges and to the Family Court when referred to it by the Supreme Court. The men

and women of the State of New York have the right to have all their issues concerning

support decided by a judge who is elected by them or appointed as dictated by the state

constitution. They have a corollary right not to have such matters decided by a non-judicial

employee of the Unified Court System chosen by the Chief Administrator, who is himself

appointed by the Chief Judge of the Court of Appeals.

The fact that the Legislature excludes certain proceedings for the Hearing

Examiner's jurisdiction does not lessen its Constitutional impact. For if today the Legislature

presumes to exempt disputed paternity proceedings and commitment proceedings from the

Hearing Examiners preview, tomorrow it can include them. If § 439 of the Family Court Act,

as it now stands, is held to be Constitutional, there is no point at which the Court can say

that a Legislative amendment increasing the scope of the Hearing Examiner's authority

becomes unconstitutional. If § 439 today is Constitutional, an amendment to § 439 tomorrow

empowering Hearing Examiners to hear and determine all matters that a Family Court

Judge can hear and determine can scarcely be held unconstitutional.

§ 439 does indeed change Family Court, one of the high courts "embedded

thoroughly in our fundamental law" - the State Constitution. Moreover, it potentially

abolishes the Family Court created by the Judiciary Article by authorizing the wholesale

transfer of its powers fi*om Constitutionally elected Judges to non-judicial, non-elected

employees of the Unified Coxirt System.

Pursuant to this section a litigant is forced to have a person who is not a judge

determine whether or not they committed a "criminal act" (contempt of a court order) for
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which the litigant can be sentenced to a term of imprisonment that exceeds six months in

jail or $5000.00 fine or both. Whether or not this is considered a "civil" or "criminal"

proceeding the result is the same — Mr Shufelt in prison based upon the determinations of

a person who is not a judge. In short, we have non-judicial employees of the Unified Court

System guilt and innocence in secret trials.

Handa v. Handa. 103 A.D.2d 794 (1984) holds family court is a constitutional

court. The theory of the judiciary article of the constitution is to simplify the judicial

system by reducing the number of high courts and to embed those retained so thoroughly

in the fundamental law that they cannot be changed or abolished without

amending the state constitution. People v Luce. 204 NY 478 (1912), Koch v. Mavor.

152 NY 72 (1897).

N.Y.S. CONST., Article 6, Section 13 states:

§13. [Family court established; composition; election and appointment of judges;
jurisdiction]

a. The family court of the state of New York is hereby established. It shall consist of
at least one judge in each coxmty outside the city of New York and such number
of additional judges for such counties as may be provided by law. Within the city of
New York it shall consist of such number of judges may be provided by law. The
judges of the family court within the city of New York shall be residents of such city
and shall be appointed by the mayor of the city of New York for terms of ten years.
The judges of the family court outside the city of New York shaU be chosen by the
electors of the counties wherein they reside for terms of ten years.

The Appellate Court in Carella v. Collins. 144 A.D.2d at 78 held that FCA § 439 was

Constitutional stating:

We find without merit respondent's contention that Family Court Act § 439 is
unconstitutional insofar as it authorizes the transfer of Family Court's powers from
Constitutionally elected judges to non-judicial, non-elected employees of the Unified
Court System. N.Y. Constitution, Article VI, § 30 vests broad powers in the
Legislature to make procedural rules for the courts.
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The State Appellate Court is fully aware that the composition and the jurisdiction of

the Family Court are not dependent on the procedures the court must follow. The

procedures the court must follow must conform to the composition and jurisdiction of the

family court as defined by the state constitution. Vesting jurisdiction in non-judicial

employees, to determine issues of support and contempt proceedings for failure to pay

support pursuant to court order, and depriving supreme court judges and family court

judges of their jurisdiction is not a procedural act. The Legislature has no authority to

deprive either the supreme court or the family court judges of their jurisdiction as defined

by the state constitution.

i n . R e l i e f R e q u e s t e d :

37. That the Dist r ic t Coiut order the immediate re lease of Mr Shufe l t f rom the

Albany County Jail.

38. That the Court issue an injunction against defendants or anyone acting on

their behalf from taking any further action against Mr Shufelt in violation of his

constitutional right to a public trial or a juiy trial or any other right that he may be entitled

to under the law.

39. That this Court assimie jurisdiction over the Family Court matter as Mr

Shufelt's constitutional rights to a public trial and a jury trial have been and continue to be

v io la ted .

40. That this Court set a trial date for this proceeding to be heard as soon as

possible in Federal Court.

41. That this Court declare Family Court Act § 433 imconstitutional as it relates
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to closing the court to the public in a contempt proceeding where imprisonment is a

possibility.

42. That this Court declare Family Court Act § 435 unconstitutional as it relates

to depriving a litigant a jury trial where the potential punishment exceeds six months in jail

or a $5,000.00 fine or both.

43. That this Court declare Family Court Act § 439 unconstitutional as it allows a

non-judicial employee make determinations that have lead to the imprisonment of Mr

Shufelt in violation of his right to due process and equal protection of the law.

44. That each of the defendants Ms. Ehinne, Ms. Gibbons and Ms Shufelt be

ordered to pay compensatory damages in an amoimt in excess of $100,000.00.

42. That each of the defendants Ms. Dunne, Ms. Gibbons and Ms Shufelt be

ordered to pay punitive damages in an amoimt in excess of $200,000.00.

43. That Mr Shufelt demands a juiy trial.

WHEREFORE, Plaintiff respectfully prays that said relief requested in this

complaint be granted hereinbefore set forth and for such other and further relief as this

Court may deem just and proper.

I declare imder penalty of peijury that the foregoing is true and correct.

Dated October 24,1994
Char les Shufe l t
Plaintiff - pro se


