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Charles E. Collins III,
D e f e n d a n t .

Christopher D. Horn, a duly licensed and practicing attorney of the

State of New York, affirms as follows under the penally of perjury:

1. That he is an Assistant District Attorney of Albany County, New York

and that in such capacity your affiant is fully familiar with the facts and

circumstances of this action.

2. That he submits this Affirmation in Opposition to the Notice of Motion

to Inspect Grand Jury Minutes and Notice of Motioh to Dismiss Indictment

pursuant to CPL §§210.30 and 210.20 and supporting Affidavits of Charles E.

Collins, pro se, dated May 6, 1998 and in opposition to all other motion papers
and supporting affidavits submitted by this defendant with respect to this case.

3. That this Affirmation is made upon information and belief, the source

of your affiant's information and the basis of his belief is an examination of the

files maintained by the District Attorney's Office.

4. That the People deny all factual allegations and contest every legal

argument interposed by the defendant, unless specifically conceded herein.
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5. That with respect to defendant's motion to inspect the Grand Jury

minutes on ground of insufficiency of grand jury evidence, defendant's

contentions are without merit.

6. That the evidence submitted to the Grand Jury was, in all respects,

sufficient and defendant fails to provide a factual basis for the requested relief,

accordingly, defendant's motion must be denied. People v. Valinnti. 26 N.Y.2d

553. Having failed to provide a factual basis for the requested relief, defendant

has failed to establish a compelling and particularized need for access to the

Grand Jury Minutes. People v. Torres. _ A.D.2d Dept., 1997).

Inspection of Grand Jury Minutes may not be permitted solely for discovery
purposes. Proskin v. County Court of Albany County. 30 N.Y.2d 15 (1972) The
Grand Jury minutes are legally sufficient and defendant has utterly failed to

establish a right to inspect them. People v. Hunter 227 A.D.2d 797 (3̂ ^ Dept.,

1996); People v. Duchownev. 166 A.D.2d 769 (3''̂  Dept., 1990).
7. That with respect to defendant's right to give testimony before the

Grand Jury, said testimony must conform with relevancy and competency
requirements. A defendant's attempts to testify about subjects which are not
relevant to the offense - under investigation are properly precluded by the
prosecution. People v. Smith. U N V 9H QQ« (iqqa). CPL §190.50[5][b].

8. That defendant's contentions with respect to Official Misconduct.

CPL§§ 60.45, 190.30, 190.40, 190.50, 190.52, 210.20, 210.35, and 210.40 are all

factually false and legally without merit.
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9. That defendant's contention that he was not advised of his right,

pursuant to CPL §190.52, to have counsel present in the Grand Jury room is false.

10. That in any event, the People will provide the Grand jury minutes to

the Court, when they become available, for an in camera inspection.

11.- That defendant has at all times insisted upon representing himself and,

contrary to his present claims, was made aware of his right to counsel and

knowingly, intelligently and voluntarily waived that right.

12. That defendant's current contention that his waiver of counsel was not

unequivocal and not made knowingly, voluntarily and intelligently is belied by
the record in this case and by the voluminous papers submitted by the defendant

"actmg pro se". The defendant, unequivocally asserted at arraignment on the

felony complaint that he would represent himself. Initially, "[wjhether a

particular request is or is not unequivocal is a mixed question of law and fact that

must be determined with reference to the circumstances surrounding the request

including the defendant's demeanor, manner of expression and the particular
words found to have been used by the defendant." People v. Glnynr 87 N.Y.2d

838, 839 (1995). A defendant's "relinquishment or waiver of important
procedural rights" is a "factual question" in which the findings of the lower coun
must be upheld if there is any support in the record for that conclusion. Peoo/e v.

Mm. 90 N.Y.2d 872, 874 (1997). Under the totality of the facts and
circumstances of this case, the defendant's request was clearly unequivocal.

13. As the full record before the Court reflects, the defendant works as a

paralegal and the lower court is very much familiar with the defendant's history
S r A ( . C R £ E N H £ 3 W ^ '



so t .CHEE. \Bm:
tU.%Ti OcsnqcrH7n««\Ei

• ( / i l 4 M l U % 7 l O u r M U L
^ A k \ \ S D » Yi 9 9 a s a r

The defendant is 47 years of age and has argued cases, as a pro se attorney, before

the Appellate Division. {See, Carella v. King and Charles E. Collins. 198 A.D.2d

567, 603 N.Y.S.2d 219; Collins v. Carella, A.D.2d (Docket No. 81298; 3"^

Dept., argued 4/24/98). This is a matter of public record of which the Court may

take judicial notice. In the Matter of 60 Mkt St Assocs v. Hartnan 153 A.D.2d

205 (3'"̂  Dept., 1990); Matter of Chasalow v. Baord of Assessors of County of

Ngssm. 176 A.D.2d 800 (2'"' Dept., 1991). As the defendant admits in his papers,
he has been involved with the criminal justice system in the past and is fully

familiar with its workings. Furthermore, the defendant holds himself out as an

advocate of constitutional rights - further demonstrating his familiarity with the

constitution and the legal system in general. The papers submitted by the

defendant to the court and to this office demonstrate a sophisticated knowledge of

statutory and constitutional law far beyond that displayed by most pro se litigants.
The defendant is merely attempting to "wag the dog" of the judicial system by
first vehemently asserting "I will represent myself rather than be represented by
the public defender - then representing himself with great vigor - and then

claiming that he never made such choice and was unaware of his rights. This is
precisely the sort of situation the Court of Appeals warned against in People v.
Mclntvre. 36 N.Y.2d 10, 16(1974):

Generally, a defendant desires to conduct his own defense for
any one or a combination of various reasons. Probably the most
common reason is the desire to evoke the jury's sympathy for a
lone defendant pitted against the Goliath of the State (see, e.g..
People V. Chessman, 38 Cal. 2d 166; Note, Right of an Accused to
Proceed Without Counsel, 49 Minn. L. Rev. 1133). A corollary
situation is the pro se defendant who is influenced by a blind faith



j belief in his innocence and the infallibility of justice (see,
generally, Laub, Problem of the Unrepresented, Misrepresented
and Rebellious Defendant in Criminal Court, 2 Duquesne L. Rev
245).

1 Frequently, the pro se defendant is motivated by dissatisfaction
with the trial strategy of defense counsel or a lack of confidence in
his attorney (e.g., Adams v. United States ex rel. McCann, 317 U.

I S. 269, supra.; Burstein v. United States, 178 F. 2d 665).
I Disagreement over trial strategy is particularly frustrating to aj defendant in light of holdings indorsing counsel's view when a

difference of opinion arises (e.g., Nelson v, California, 346 F. 2d
73). Another consideration may be a desire to save legal costs

I when the defendant is of moderate resources and not eligible for! assigned counsel (e.g.. United States v. Redfield, 197 F. Supp. 559,
! 567-568, affd. 295 F. 2d 249, cert. den. 369 U. S. 803).

^ Other defendants, particularly those involved in "political" trials,view counsel as an extension of the oppressive system which they
distrust (see Comment, Self Representation in Criminal Trials-
Dilemma of the Pro Se Defendant, 59 Cal. L. Rev. 1479) while
others seek to secure various tactical advantages. Clearly delay and
conftision are foreseeable by- products of pro se defense. More
sipificantly, a defendant acting pro se may thus avoid taking thewitness stand yet still influence the jury by his demeanor at trial
(see Note, Pro Se Defendant's Right to Counsel, 41 Univ. of Cinn
L. Rev. 927).

I While such machinations may conceivably redound to theI defendant's disadvantage, the experienced and wily defendant often
refuses counsel in order to lay the foundation for a mistrial or a
later attack of the conviction (Sanchez v. United States, 311 F '>d
327, cert. den. 373 U. S. 949).

In light of the mamfold and conflicting principles permeating the
I assertion of his right to defend pro se, we conclude that it is not

absolute but subject to certain restrictions. Such limitations must
I be implemented in order to promote the orderly administration of
j justice and to prevent subsequent attack on a verdict claiming a

denial of fundamental fairness.
I

A defendant in a criminal case may invoke the right to defend
i pro se provided: (1) the request is unequivocal and timely asserted,i (2) there has been a knowing and intelligent waiver of the right to
; counsel, and (3) the defendant has not engaged in conduct which
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would prevent the fair and orderly exposition of the issues.
[Emphasis Actded\

A more apt description of this defendant s character, motivations and intentions

could not possibly be found. Furthermore, on the record before this Court, it is

clear that defendant's request to proceed pro se was 1) unequivocal and timely
asserted - having occurred at arraignment on the felony complaint 2) accompanied

by a knowing and voluntary waiver, of his right to counsel - as evidenced by the
defendant's statements on the record and the many motions and sworn affidavits
submitted to the Court by the defendant "acting pro se" and "representing
himself, and 3) his request was not accompanied by conduct which would

prevent the fair and orderly exposition of the issues. The state of record prior to
the defendant's testifymg before the Grand Jury was such that the defendant's

waiver of counsel and decision to proceed pro se had clearly been knowingly,
intelligently and voluntarily made. No further inquiry was required.

14. Ironically, the defendant is currently engaged in precisely the son of
hypocrisy of which he is fond of accusing others. First, he unequivocally asserted
his right to represent himself pro se. as he has done many times in the past. Then
he repeatedly insisted that the District Attorney indict him for the offense on
which he is currently indicted. Then, he repeatedly insisted that he be permitted
to testify pro se before the Grand Jury. In the meantime, the defendant raised
many sophisticated legal issues in voluminous motions submitted to the Court and
the District Attorney's Office. Now, the defendant claims he did not knowingly.

St)I.GHEL\BERG

A u n ^ \ . S o > Ya o J a i r
m a v j s o



i '

JI intelligently and voluntarily proceed pro se in this case and wants the indictment
■ i against him dismissed.

15. Defendant's reliance upon People v. Chapman. 69 N.Y.2d 497 (1987)
i

I in support of his motion is egregiously misplaced inasmuch as the defendant's j
case is completely factually distinguishable from that case. In that case, the Court i

of Appeals found that there was insufficient information on the record to !

demonstrate that the defendant had made a knowing, intelligent and voluntary
decision to proceed pro je. In the case at hand, the defendant is a paralegal. The

defendant unequivocally stated at his arraignment on the felony complaint that he

intended to represent himself Furthermore, the Court has before it page upon
page of sworn affidavits demonstrating exactly what the defendant knows about

his rights and the criminal justice system. The fact that this information was not

elicited from the defendant via questions from the Court-is of no consequence. It
can hardly be said that if a defendant were to stand in Court, after having been
sworn, and allocute the answers generally sought by the Court in deciding an
assertion of a defendant's right to proceed pro se - without the Court actually
asking any questions - that such allocution wquld be insufficient to establish that
the defendant was making a knowing, intelligent and voluntaiy decision to
proceed pro se. In making the factual determination of whether defendant made
his decision in a knowing, intelligent, and voluntary fashion, the only relevant
considerations are what the defendant intended, what he knew, what he

I understood, and whether he was doing so voluntarily. It is eminently clear on the
record before this Court, consisting of pages of sworn affidavits from this
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defendant, letters, memorandums of law, etc., that this defendant made his

decision in an unequivocal, knowing, intelligent and voluntary fashion. Many of
i

I these papers were submitted to the People and to the Court by the defendant prior
• to waiving immunity and testifying in the Grand Jury. Other papers submitted by
i

I defendant after waiving immunity and testifying before the Grand Jury further
demonstrate his understanding of the law and applicable legal principles. The

defendant is disingenuously attempting to simultaneously assert the applicable

: law on this subject while denying knowledge of it.

I 16. That in this case, unlike Chapman, there is no likelihood that
defendant's waiver "may well have been made in ignorance of the protections that

the Constitution and the statutes afford." Chapman. 69 N.Y.2d at 501,
I
j Furthermore, the defendant in this case, unlike the defendant in Chanman. was
t

informed with respect to the consequences of waiving, his right to remain silent,

^ Finally, and most importantly, based upon all the facts and circumstances of this
i case, it is clear that the defendant knowingly and intelligently chose to waive his

right to counsel and proceed pro se. There was no such waiver found in

I Chapman. Because the defendant's waiver of counsel and election to proceed pro
\

se was valid in this case, the waiver of immunity is also valid.

17. That the Court of Appeals' reasoning in People v. Wator̂  27 N.Y.2d

! 553 (1970) is instructive on the question of whether or not the defendant's right to
counsel was violated in this case. As noted by the Court of Appeals in that case,

The Grand Jury is part of the investigatory process and not the
prosecution, as the court held in lanniello (p. 424). The People had
no part in inducing defendant's appearance.
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For these reasons the appearance is not to be treated as an official
interposition by the prosecutor between attorney and client
interfering with the relationship.

The question is, then, whether defendant has been prejudiced.
The only trial use made of the Grand Jury testimony was a
question by the prosecutor on cross-examination of defendant on a
trivial difference in his testimony as to the time in which defendant
had known the deceased. This could have had no prejudicial
effect.

Wmrs, 27 N.Y.2d at 556.

18. That in this case, as in Waters, the People had no part in compelling

I the defendant to appear before the Grand Jury. He chose to do so of his own
i

j volition and, as reflected in his many letters to this office, had always intended to
j do so. Accordingly, no prejudice accrued to the defendant, particularly in light of

the overwhelming evidence before the Grand Jury.

19. As mentioned above, the defendant has represented himself repeatedly
at the highest levels of the New York State judicial system. It cannot be fairly
said that after having done so repeatedly, he was unaware of the complexities and
potential disadvantages of self representation at the time that he chose to proceed
pro se in this matter.

20. That in defendant's papers, submitted to the People and to the Coun

prior to waiving immunity and testifying before the Grand Jury, he specifically
stated that he knows what the potential penalties are for a conviction of a felony
offense and provides the definition of same for the Court's edification.

j
I

& * C « £ E \ a E R » ;

4 U I 4 M . . V O I t V M i i j v r I
I



j
; 22. In the papers submitted to the court, the defendant demonstrates that

he I) understands the nature of the crimes with he is charged 2) that he

understands the level of offense to be a class D Felony 3) that he understands

I what the potential punishment is for a felony 4) that he understands fully what the

right to counsel is and when it attaches 5) that he understands the elements of the

offenses with which he is charged 6) that he understands the function of the grand

jury 7) that he understands his right to testify before the grand jury 8) that he

understands the time frame within which motions to dismiss an indictment must
i
1 be made 9) that he understands the procedures to be followed upon a felony

complaint and a defendant's rights 10) that he understands the felony hearing

procedures 11) that he is familiar with all the relevant case law on the subjects
present in the case at hand 12) that he has a right to have counsel present with him
in the grand jury is he so chooses 13) that he unequivocally stated that he wished

to represent himself 14) that he understands the complexities of legal

representation and is aware of the hazards and benefits of representing himself -
i

I particularly in light of his past history of representing himself.
I

23. In any event, assuming arguendo that defendant's waiver of counsel

was not effective, the transactional immunity which defendant seeks is statutory,

I rather than constitutional, in origin and the validity of his waiver should be judged
by statutory requirements. The defendant's waiver of immunity in this case was
written and effective under the statutory provisions - so even if his waiver of

counsel was not effective, the defendant's rights would be properly protected by a
I

! granting of constitutional "use immunity". People v. Chapmny, 69 N.Y.2d
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497, 506. The granting of transactional immunity under tliese facts and

circumstances would result in an unwarranted windfall to a plainly guilty

defendant who has openly sought to manipulate the judicial system to his own

advantage and to the detriment of the justice system. The defendant's rights can
be fully protected by less draconian means.

24. The defendant had no right to testify before the Grand Jury unless he

executed a waiver - but once he did so, the prosecutor was required to allow him

to testify. It is unreasonable that a defendant should benefit so dramatically from
an exchange of a waiver for the right to testify when the defendant's waiver was

ineffective. If the People do not receive a benefit in the form of an effective

waiver, the defendant should not be granted the disproportionate benefit of then

testifying before the Grand Jury and receiving transactional immunity as a result.
25. The defendant in this case executed a waiver which satisfied the

statutory requirements. In any event, CPL §190.45(3) clearly provides that the
right to confer with counsel prior to signing a waiver of immunity applies only to
those witnesses called by the People as a wimess in the Grand Jury. The
defendant in this case was not called by the People or in any way compelled to
testify and thus was not entitled to confer with counsel prior to signing the waiver.
Any other interpretation of the statute renders the first sentence of CPL

§190.45(3) meaningless. Inasmuch as the waiver comported with all statutory
requirements, the waiver was valid and defendant is not entitled to immunity. The
legislative history of the statute makes clear that transactional immunity was
intended only for witnesses compelled to testify before die Grand Jury and not for



L

those who are targets of the inquiry and voluntarily appear in an attempt to

exculpate themselves. The substantial protection of the exclusionary rule is more

than sufficient to protect a target wimess' rights and there is no conceivable policy
reason to provide an individual so situated with transactional immunity rather than

use immunity.

26. The People respectfully submit that the balance of defendant's

arguments are utterly lacking in merit and should be denied in their entirety.

^̂ WEREFORE, your affiant respectfully requests that the prayed for relief be, in
all respects, denied.

efiRisTCTHER D, Horn
Assistant District Attorney

Dated: Albany, New York
May 22,1998.
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