
I N T H E U N I T E D S TAT E S D I S T R I C T C O U RT
F O R T H E N O RT H E R N D I S T R I C T O F N E W Y O R K

C H A R L E S S H U F E LT
P l a i n t i f f

- against -
A F F r o A V I T &

W . D E N N I S D U G G A N M E M O R A N D U M O F L A W
P A M E L A S H U F E L T
M A R G A R E T M . G I B B O N S
MARY ELIZABETH T. DUNNE, both in her official and individual capacity

D e f e n d a n t s .

STATE OF NEW YORK )
C O U N T Y O F A L B A N Y ) S S : .

CHARLES SHUFELT, being duly sworn deposes and says:

1. That I am the plaintiff pro se in the above captioned matter and make this

affidavit in opposition to the Order and Report-Recommendation of U.S. Magistrate Judge

David N. Hurd dated November 10,1994 and in opposition to the Motion to Dismiss by the

Attorney General of the State of New York.

2. Judge Hurd states in his Order and Report-Recommendation "Plaintiff

further complains he was not allowed to call witnesses and that the Family Court Act, §§

433,435 & 439 are unconstitutional."

3. That Mr Shufelt has clearly argued that these statutes deprived him of his

constitutional right to a pubUc trial, juiy trial and a judge to hold a trial to determine his

quilt or innocence as opposed to a non-judicial employee.

4. That Mr Shufelt has clearly argued that these statutes on their face are

imconstitutional and as appHed during Family Court proceedings where a litigant faces the
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possibility of imprisonment for contempt.

5. That Mr Shufelt has already been imprisoned for 5 weekends based upon a

proceeding in which he was deliberately deprived of his fundamental constitutional rights

based upon imconstitutional state statutes.

6. That on November 15,1994 the Supreme Court Appellate Division, Third

Department refused to grant a writ for habeus corpus into the illegal detention of Mr

Shufel t (Exhibi t 1) .

7. That on November 14,1994 Judge James N. White issued an Order to Show

Cause on Application for a Stay Pending Appeal (Exhibit 2).

8. That on November 28,1994 the Supreme Court Appellate Division, Third

Department denied Mr Shufelt's Motion for a Stay pending appeal of his incarceration

(Exhib i t 3) .

9. That Mr Shufelt is to begin serving his prison term again on Friday

December 2,1994 as the Stay of his imprisonment has been denied.

10. That by the time the Appellate Court makes a ruling on Mr Shufelt's appeal

he will have served his 16 weekends in the county jail.

11. That a Petition for Writ of Habeus Corpus raised the constitutional questions

of the Family Coxirt Act §§ 433,435 and 439.

12. That this court is obligated under the law to render a decision as to the

constitutionality of these state statutes as they relate to the United States Constitution.

Moore v. Sims. 422 U.S. 415,423, 99 S.Ct. 2371,2377 (1979)

In Huffman^ we noted these well established circimistances where the federal court
need not stay its hand in the face of pending state proceedings.
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"Younger, and its civil counterpart which we apply today, do of course allow
intervention in those cases where the District Court properly finds that the state
proceeding is motivated by a desire to harass or is conducted in bad faith, or where
the challenged statute is ' "flagrantly and patently violative of express constitutional
prohibitions in every clause, sentence and paragraph, and in whatever manner and
against whomever an effort might be made to apply it." *" 420 U.S., at 611, 95 S.Ct.,
a t 1 2 1 2 .

Middlesex Countv nnmrnittee v. Garden. Etc.. 457 U.S. 423,102 S.Ct. 2515,
2521 (1082)

The policies imderlying Younger are fully applicable to noncriminal judicial
proceedings when important state interests are involved. Moore v. Sims. 422 U.S.
415,423,99 S.Ct. 2371, 2377 Where vital state interests are involved, a federal
court should abstain "unless state law clearly bars the interposition of the
constitutional claims." Moore. 442 U.S., at 426, 99 S.Ct., at 2379.

Younger v. Harris. 401 U.S. 37, 91 S.Ct. 760 (1971)

Dombrowski represents an exception to the general rule that federal courts should
not interfere with state criminal prosecutions. The exception does not arise merely
because prosecutions are threatened to which the First Amendment will be the
proffered defense. Dombrowski governs statutes which are a blunderbuss by
themselves or when used en masse—those that have an "overbroad" sweep. "If the
rule were otherwise, the contours of regulation would have to be hammered out
case by case—and tested only by those hardy enough to risk criminal prosecution to
determine the proper scope of regulation." Id. at 487, 85 S.Ct., at 1121. ...

The special circumstances when federal intervention in a state criminal proceeding
is permissible are not restricted to bad faith on the part of state officials or the
threat of multiple prosecutions. They also exist where for any reason the state
statute being enforced is unconstitutional on its face. As Mr. Justice Butler, writing
for the Court, said in Terrace v. Thompson. 263 U.S. 197, 214,44 S.Ct. 15,17, 68
L.Ed. 255;

"Equity jurisdiction will be exercised to enjoin the threatened enforcement of a
state law which contravenes the federal Constitut ion wherever i t is essential in
order effectually to protect property rights and rights of persons against injuries
otherwise irremediable; and in such a case a person, who as an officer of the state
is clothed with the duty of enforcing its laws and who threatens and is about to
commence proceedings, wither civil or criminal, to enforce such a law against
parties affected, may be enjoined from such action by a Federal court of equity."

A State law enforcement officer is someone acting imder "color of law" even though
he may be misusing his authority. Monroe v. Pane. 365 U.S. 167, 81 S.Ct. 473. And
prosecution under a patently imconstitutional statute is a "deprivation of * * *
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rights, privileges, or immunities secured by the Constitution," "Suit[s] in equity"
obviously includes injunctions.

ZwicHer v. Koota. 389 U.S. 241, 88 S.Ct. 301, 399 (1967)

[11] This conclusion was error. Dombrowski teaches that the questions of
abstention and of injimctive reUef are not the same. The question of the propriety
of the action of the District court in abstaining was discussed as an independent
issue governed by different considerations. We squarely held that "the abstention
doctrine is inappropriate for cases such as the present one where * * *
statutes are justifiably attacked on their face as abridging free expression
* * 380 U.S. at 489-490, 85 S.Ct., 1122. This view was reaffirmed in Kevishian v.
Board of Reefents. 385 U.S. 589, 601, 87 S.Ct. 675, 682, n. 9, when a statute was
attached as unconstitutional on its face and we said, citing Dombrowski. and
Bagfifett V. Bullitt, sunra. '[t]his is not a case where abstention pending state court
interpretation would be appropriate *

[12] It follows that the District Court's views on the question of injunctive relief are
irrelevant to the question of abstention here. For a request for a declaratory
judgment that a state statute is overbroad on its face must be considered
independently of any request for injimctive relief against the enforcement of that
statute. We hold that a federal district court has the duty to decide the
appropriateness and the merits of its conclusion as to the propriety of the issuance
of the iz^imction.

Bartholomew v. Port. 309 F.Supp. 1340 (1970)

The plaintiffs invoke the jurisdiction of this court pursuant to 28 U.S.C. §§ 1343(3),
1343(4), 2201, 2202, and 42 U.S.C. §§ 1983. The defendants contend that "there is
no substantial federal question sufficient to invoke the jurisdiction of this court"
and they argue that the court should decline to exercise jurisdiction over the case
since the plaintiffs have an adequate remedy under state law.

Title 28 U.S.C. § 1343 provides in relevant part: (Cites § 1343, and subds. (3) and (4).

Title 42 U.S.C. § 1983 provides in relevant part:

These sections and 28 U.S.C. I 2201 and 2202 provide this court with
jur isdict ion to hear a c la im that ordinances or state statutes are
unconstitutional on their face or as applied. Dombrowski v. Pfister. 380 U.S.
479, 85 S.Ct. 1116,14 L.Ed. 2d 22 (1965).

I reject the defendants' contention that the court should decline to exercise its
jurisdiction because the plaintiffs have an adequate state remedy. A district court
should not, for reasons of comity, abstain or decline jurisdiction to grant declaratory
relief imder the circumstances set forth in the present case. Zwickler v. Koota. 389
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U.S. 241, 88 S.Ct. 391.

Furthermore, although the plaintiffs seek to enjoin prosecutions in state court
which are currently pending against them, the circumstances of this case make it
inappropriate, not withstanding 28 U.S.C. § 2283, to abstain from considering the
merits of the plaintiffs case. In Dombrowski v. Pfister. 380 U.S. 479,489-490, 85
S.Ct. 1116,1122 (1965). The Supreme Court said:

' 'We hold the abstention doctrine is inappropriate for cases such as the
present one where, unlike Douglas v. City of Jeannette {319 U.S. 157, 63 S.Ct.
877, 87 L.Ed. 1324}, statutes are justifiably attacked on their face as abridging
free expression or as applied for the purpose of discouraging protected
activities." (emphasis added)

In Ex parte Young, 209 U.S. 123, 28 S.Ct. 441,52 L.Ed. 714. the fountainhead of
federal injunctions against state prosecutions, the Court characterized the power
and its proper exercise in broad terms: it would be justified where state officers * *
* threaten and are about to commence proceedings, either of a civil or criminal

nature, to enforce against parties affected an imconstitutional act, violating the
Federal Constitution * * * ." 209 U.S., at 156, 28 S.Ct., at 452.

But the allegations in this complaint depict a situation in which defense of the
State's criminal prosecution will not assure adequate vindication of constitutional
rights. They suggest that a substantial loss or impairment of freedoms of
expression will occur if appellants must await the state court's
disposition and ultimate review in this Court of any adverse
determination. These allegations, if true, clearly show irreparable injury.

.... When the statutes also have an overbroad sweep, a is here alleged, the hazard
of loss or substantial impairment of those precious rights may be critical. For in
such cases, the statues lend themselves too readily to denial of those rights. The
assiunption that defense of a criminal prosecution will generally assure ample
vindication of constitutional rights is unfounded in such cases. See, Baggettv.
Bullitt, supra, 377 U.S., at 379,84 S.Ct., at 1326.

It follows that the District Court erred in holding that the complaint fails to allege
sufficient irreparable injury to justify equitable relief.

The District court also erred in holding that it should abstain pending authoritative
interpretation of the statutes in the state courts, which might hold that they did
not apply to SCEF, or that they were unconstitutional as applied to SCEF. We hold
the abstention doctrine is inappropriate for cases such as the present one where,
imlike Douglas v. City of Jeannette, statutes are justifiably attacked on their face as
abridging free expression, or as appHed for the puipose of discouraging protected
a c t i v i t i e s .
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First, appellants have attacked the good faith of the appellees in enforcing the
statutes , claiming that they have invoked, and threaten to continue to invoke,
criminal process without any hope of ultimate success, but only to discourage
appellants' civil rights activities. If these allegations state a claim under the Civil
Rights Act, 42 U.S.C. 1983, as we believe they do, see Beauregard v. Wingard,
230 F.Supp. 167 (D.C.S.D. Calif.1964); Rflrprginftr y. Michael. 233 F.Supp 270
(D.C.N.D.Ohio 1964), the interpretation ultimately put on the statutes by the state
courts is irrelevant. For an inteipretation rendering the statute inapplicatble to
SCEF would merely mean that appelants might ultimately prevail in state courts. It
would not alter the impropriety of appellees' involking the statute in bad faith to
impose continuing harassment in order to discourage appellants' activities, as
appellees allegedly are doing and plan to continue to do.

Second, appellants have challenged the statutes as overly broad and vague
regulations of expression. We have already seen that where, as here, prosecutions
are actually threatened, this challenge, if not clearly frivolous, will establish the
threat of irreparable injury required by traditional doctrines of equity We
believe that those affected by a statute are entitled to be free of the burdens of
defending prosecutions, however expeditious, aimed at hammering out the
structure of the statute piecemeal, with no likelihood of obviating similar
uncertainty for others. Here , no readily apparent construction suggests itself as a
vehicle for rehabilitating the statutes in a single prosecution, and appellants are
entitled to an injimction. The state must, if it is to invoke the statutes after
injunctive relief has been sought, assiune the burden of obtaining a permissible
narrow construction in a noncriminal proceeding before it may seek modification of
the injunction to permit future prosecutions.

... In these circumstances, to abstain is to subject those affected to the
uncertainties and vagaries of criminal prosecution, whereas the reasons for the
vagueness doctrine in the area of expression demand no less than freedom from
prosecution prior to a construction adequate to save the statute. In such cases
abstention is at war with the purposes of the vagueness doctrine, which demands
appropriate federal relief regardless of the prospects for expeditious determinations
of state criminal prosecutions.

We conclude that on the allegations of the complaint, if true, abstention and the
denial of injunctive relief may well result in the denial of any effective safeguards
against the loss of protected freedoms of expression, and cannot be justified.

13. Mr Shufelt would refer this Court to page 17, item 33 of his complaint in

which he clearly documents that he is entitled to injxmctive relief.

When there is deprivation of constitutionally guaranteed right, duty of federal court



7

to use injunctive power to interfere with the conduct of state officers cannot be

avoided. Woods v. Wright. 334 F.2d 369 (1964).

Where there is clear and imminent threat of irreparable injury amounting to

mEinifest oppression, it is duty of coiirt to protect against loss of asserted right by

temporary restraining order. 334 F.2d 369 (1964).

A federal district court has authority to issue injunctive relief against commission of

acts in violation of a plaintiffs civil rights by state judges acting in their official

capacity and by an officer appointed by a state court. Staud v. Stewart. 1973,366

F.Supp. 1398, afifd. 547 F.2d 1164.

Sostre V. Rockefeller. 312 F.Supp. 863, 884 (D.C.N.Y. 1970), affirmed in part,

reversed in part on other grounds 442 F.2d 178, cert, denied 92 S.Ct. 719 held:

[23] The cases in which injunctions have been issued against state officials for
violating Fourteenth Amendment rights in the last two decades are legion. Such
injunctions issue, as a matter of right, where a violation of constitutional
rights has been proved. This court has no discretion to deny ii^unctive
relief to a person who clearly establishes, after trial on merits, that he
is being denied his constitutional rights. Cf. Henrv v. Greenville Airport
rnniTTiiRgion. et al.. 284 F.2d 631 (4th Cir. 1960). In addition, the court's decree,
where warranted, may provide for the retention of jurisdiction to insure
that the injunctive order is carried out in an orderly fashion. Brown v.
Board of Education of Topeka. 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1955);.
...; or to allow the amendment of state rules to conform with the decree, Sostre
V. McGrnnis. supra. 334 F.2d at 912-913. However, the injunction must issue.

Injunctive relief against higher public officials is available in situations where they

have found to supervise and authorize unconstitutional activities. Farber v.

Rochford. 407 F.Supp. 529 (1975).

Suits may be brought against public officials to eigoin them fram invading

constitutional rights. Buffier v. Frank. D.C JJ.Y. 1975,389 F.Supp. 502
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Javits V. Stevens. 382 F.Supp. 131 (D.C.N.Y. 1974):

[5] ... Our Coiirt of Appeals (2nd Circuit) has held that:

"[N]o sound reason exists for holding that federal courts should not have the
power to issue injunctive relief against commission of acts in
violation of plaintiffs civil rights by state judges acting in their
official capacity."

WHEREFORE, your deponent, Charles Shufelt, prays that this Court will

determine the constitutionality of Family Court Act §§ 433,435 and 439 and issue an

injunction to prevent his further incarceration imtil the constitutionality of these state

statutes as relate to the U.S. Constitution can be resolved and for such other and further

relief as this Court may deem just and proper.

Char les Shu fe l t
Pheasant Rim Apartments
Building 1 Apartment 1
Voorheesville, New York 12186
(518) 765-2660

Sworn to before me this
2nd day of December 1994.

Notary PubHc

My commission expires

TO: Payne & Gibbons Law Firm
Margaret Gibbons, Esq.
The Hamilton Building
579 Colimibia Turnpike
East Greenbush, New York 12061
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G. Oliver Koppell
New York State Attorney General
Justice Building
Albany, New York 12224

A F F I D A V I T O F S E R V I C E

I, Charles Shufelt, having been first duly sworn, state that I served the Affidavit

dated December 2,1994 by hand delivering a copy to the U.S. District Court Clerk's Office

at the U.S. Post Office Building on Broadway in Albany, New York and by mailing a copy

to the attorneys Hsted above at their addresses of record in this case and mailing a copy to

Judge David N. Hurd, U.S. Federal Building, 10 Broad Street, Utica, New York 13501.

Char les Sh t i fe l t
Pheasant Run Apartments
Building 1 Apartment 1
Voorheesville, New York 12186
(518) 765-2660

Sworn to before me this
2nd day of December 1994

Notary PubUc

My commission expires


