
S T A T E O F N E W Y O R K
C O U N T Y C O U R T C O U N T Y O F A L B A N Y

THE PEOPLE OF THE STATE OF NEW YORK,

-against-

CHARLES E. COLLINS, HI,

D e f e n d a n t .

A F F I R M AT I O N I N R E P LY T O T H E P E O P L E ' S
A F F I R M AT I O N I N O P P O S I T I O N T O D E F E N D A N T ' S M O T I O N T O D I S M I S S

THOMAS J. NEBDL, ESQ., an attorney duly licensed to practice law before the Courts of

New York State, hereby subscribes and affirms, under the penalty of peijury, as follows:

1. That I am an Assistant Public Defender in and for the County of Albany and in that

capacity, I am the attorney for the accused herein, Charles E. Collins, HI. I make this affirmation

in reply to the People's affirmation filed in opposition to the Defendant's motion to dismiss the

indictment herein. It is the Collins' position that he was granted immunity during his testimony

before the Grand Jury of Albany County that heard the evidence in this case and handed up the
1

one count indictment accusing the defendant of the crime of Criminal Mischief in the second

Degree, in violation of section 145.00 of the Penal Law, a class D felony.

2. The People have put forward the position that; a) that the defendant knov/ingly,

intelligently and voluntarily waived his right to counsel in this case and unequivocally, voluntarily

and intelligently elected to proceed pro-se in this case; and, b) that this defendant was not entitled
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to the "searching inquiry" by a court, because the defendant is a paralegal and has displayed, in

the mind of the prosecutor, suflScient legal knowledge and cognizance of the law so as to be

presumed to have known the dangers and disadvantages of self representation.

3. The prosecutor is in error on both prongs of his assertions. The dispositive facts

should not be in dispute. As set forth in the defendant's motion papers and the memorandum of

law submitted in support of the motion, it is clear, that upon the defendants arrest and

arraignment in the Albany City Court, he was advised of his right to counsel, but it is equally clear

that the court never conducted any inquiry whatsoever of the defendant to ascertain that he was

aware of and knowingly, intelligently and unequivocally chose to proceed with self representation

and waive his basic fundamental right to counsel. At the second appearance in the City Court, the

court again failed to conduct any inquiry of the defendant at all and he was not even informed of

his right to counsel for that appearance. Further, at that second proceeding, although the Court
I advised the defendant that the case was apparently going to proceed to a presentment to the grand

jury, the judge again did not make any inquiry of the defendant to satisfy the "searching inquiry
test". A review of the record shows that the defendant's decision could hardly be called

unequivocal, given that he merely stated that he would "prefer" not to proceed with the public

efender.

4. There is nothing in the record to suggest that the defendant was ever judicially

questioned about his choice to proceed pro-se. The defendant was never questioned by the judge

hat empaneled the grand jury. Under the circumstances of this case, the defendant's supposed

vaiver of immunity in the grand jury was defective and results in the defendant receiving

Tansactional immunity for all matters of which he testified or was questioned about. FPeople v.



Chapman. 69 NY2d 497 (1987).

5. The duty of the court to make the "searching inquiry" before allowing a defendant to

represent hunself, has been enunciated well before Chapman, both by the courts of this State and

of the United States. FPeople v Mclntvre. 36 NY3d 10,17 (1974); People v. White. 56 NY2d

110,117 (1981); People V. Sawver. 57 NY2d 12 (1982); People v. Vinenzo. 62 NY2d 775,776

(1984); People V. Smith. 68 NY2d 737,738 n986VPeople v Kaltenbach. 60 NY2d 797 (1983);

People V. Harris. 85 AD2d 742 (2"'' Dept., 1981); People v Gullv. 89 AD2d 874 (1882); People v.

Johnson. 87 AD2d 829 (2"" Dept., 1982); People v Derrick. 96 AD2d 600 (2̂ ^̂  Dept., 1983);

People V. Williams. 96 AD2d 740 (4*̂  Dept., 740); People v. Anderson. 125 Ad2d 580 (2"'̂  Dept.,

1986); Favretta v. California. 422 US 806,835].

6. Several decisions since Chapman, have reiterated the rule. [People v. Rvan. 82 NY2d

479,507 (1993); People v. Cabussa. 79 NY2d 722,730 (1992); People v. Smith. 68 NY2d 737,

738 (1986); People v. wright. 192 AD2d 875,876 (3"* Dept., 1993)] Chapman is unique to the

instant case since it involves the choice of self representation in the grand jury. The instant case is

even more compelling than Chapman, since in Chapman, the court at least made some attempt to

warn the defendant os some dangers.

7. In Chapman, [supra, pg. 499] the Court of Appeals, rejected as inadequate, the

ppaneling justice's admonishment to the defendant "not to take the matter to lightly"... and that
he would "have to answer every question asked of him" in the grand jury, and that he would have

'to sign an irrevocable waiver of immunity.... and that his testimony would later be used against

lim down the road".

8. In Sawver [Supra, pg 21] the Court found "woefully inadequate", the lower court's
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declarations that the defendant was "facing a veiy serious charge" and that "yours own best

interests are probably served by having a lawyer represent you". The Court held that these

admonitions, "shnply did not satisfy the duty to make a 'searchmg inquiry'." "In view of the

fundamental importance of the right to effective assistance of counsel, a defendant's offer to

waive that right may not be treated in a perfunctory manner flPeoole v. Allen. 36 NY2d 916,917),

not cavalierly accepted." [People v. Harris. 85 AD2d 742,743 (2dn Dept., 1981)].

9. The People advance a theory that the facts in this case suflBciently exhibit that Mr.

Collins is-so aware of his rights under the criminal justice system that it can be presumed that he

knov̂ ngly, intelligently and unequivocally waived his right to counsel and decided to proceed

pro-se, without the benefit of the mandatory judicial intervention and inquiry. The People assert

that the defendant has represented himself in some appellate matters in the past. They also

contend that the motions that he has filed at his arraignment on this indictment show that he is

sufficiently adverse in the law to have unequivocally, intelligently and knowingly made the waiver

and decision. The People also claim that the defendant is a paralegal and that the "lower court is

very much familiar with the defendant's history" [People's affirmation, para. 13]. The People also

attest that Mr. Collins has represented himself many times - pro se [People's Affirmation, para.

14]. In addition, the People presume that "the defendant holds himself out to be a advocate of

:onstitutional rights - further demonstrating his familiarity with the constitution and the legal

system in general" [People's affirmation, para. 13].

10. None of the cases cited by the People support there position and in fact most support

he defendant's argument. (I.E.; the People cite. People v. Brown. 90 NY2d 872 (1997). Brown.

concerns the waiver of "precedural rights", and is not relevant to this case where the issue



concerns the waiver of "fundamental constitutional rights". (In Brown, the issue was whether a

defendant consented to the submission of a verdict sheet to the jury.)

11. Before responding tho the People's contentions above, it is necessary to correct

some factual assertions they have advanced that are inaccurate. In the first instance, Charles E.

Collins, in, has never represented himself in any criminal court, in his life. The records of the

District Attorney's Office that the Assistant District Attorney claims to have relied upon as the

sources of his information and belief, should reflect the same facts that an examination of the files

of the Albany Public Defender's Office and the Albany City Court show.

12. Mr. Collins has been arrested and prosecuted twice before on criminal charges. Both

of these cases were in the Albany City Court. In 1993, he was charged with Aggravated

Harassment. That case resulted in a dismissal of all charges in February of 1994. Mr. Collins was

represented at all times during the entire proceedings of that case by attorney, Mark Harris.

13. Mr Collin's second contact with the criminal justice system occurred in 1995, when

ê was accused of Criminal Nuisance and Criminal Anarchy. Those charges also resulted in a

dismissal of all charges. Mr. Collins was represented at all times during the entire course of those

proceedings by the Albany County Public defender's Office and then, attorney Paul Edwards.

14. Therefore, I don't know what the prosecutor means when he states that "lower court

s very much familiar with the defendant's histoiy". Of course, what the lower court's knowledge

of the defendant's history is irrelevant. What is important and vital is what knowledge the

defendant possesses, before a court may allow him to proceed pro se, and the law of this State

])rovides for only one way to determine that - by a searching inquiry of the defendant on the

record.



15. Mr. Collins has represented himself on two appeals on purely civil matters relating to

Family Court orders.

16. Mr. Collins has filed motions in his own behalf but this was subsequent to the

indictment and accordingly has no bearing on whether his choice to undertake his own defense

was intelligent, knowing and unequivocal. In addition, the motions show some knowledge of the

law, but also show some very basis misconceptions of the law. Lastly, such motions were filed

well after the time when an inquiry should have been made, and cannot act as some barometer or

measuring of the defendant's mind during the previous proceedings. In fact, Mr. Collins did not

do any research on the issue until after he was indicted.

17. A person who achieves a paralegal certificate, is not deemed to have waived some

ndamental constitutional rights and such a certificate does not impute the knowledge of the

dangers and disadvantages of one representing one self Not only are there no cases that support

this position of the People, but it is safe to assume that there never will be any cases that support

it. A paralegal or a lawyer for that matter does not waive his or her rights to be advised of the

VOranda Warnings in custodial interrogation situations because of their education and degrees.

18. Of, course none of the reasons set forth by the prosecution to impute knowledge on a

defendant can effectively be substituted for the judicial inquiry that is unquestionably and

explicitly mandated by the court decisions noted above. The People seek to have this court enter

mto some speculative and abstract analysis in determining the depth of the defendant's knowledge

md understanding and that his decision to represent himself is unequivocal. Such conjectural

calculations do not satisfy the clear command of this State's law. It is a simple, but vital matter to

lave judicial intervention in circumstances that are present herein. Such intervention is totally



lacking on this record.

19. What the People fail to perceive is that the necessity of the inquiry serves two

functions. "Appropriate colloquy on the record between the judge and the defendant will not only

test the defendant's understanding, but provide an objective basis for review (emphasis added)".

rPeople V Sawver. 57 NY2d 12, 21 (1982); see also: People v. Williams 96 AD2d 740 (1983);

United States v. Bailv: 675 F2d 1292; United States v. Duianovic. 486 F2d 182 ]. The Court of

Appeals has established an "objective basis" of review - the content of the dialogue between the

court and an accused. That is the formula that is dictated. In so establishing this rule of

constitutional law the courts have rejected conjectural theories based upon surmise or assumption.

20. "We conclude that in order to safeguard the rights of individuals who have already

been accused, CPL 190.40(2)'s requirement of an 'effective' waiver must be construed to mean a

waiver obtained under circumstances that are fully consistent with the witness' State
i

constitutional right to counsel (see. People v Samuels. 49 NY2d 218). Indeed, in light of the

special solicitude with which we have historically treated that right, it would be anomalous for us

low to recognize an effective waiver of the important protections afforded by immunity statutes

without first assuring that the witness' constitutional right to counsel had been scrupulously

lonored." Chapman, supra, 503.

21. Lastly, the People submit that if this Court determines that the defendant's waive of

mmunity was not effective, he should not receive transactional immunity but only "use

mmunity". The People's position is well supported - by the dissent, in Chapman. The majority

owever, considered the dissent's arguments in that case which the People advance here and

etermined that; Transactional immunity was automatically conferred when the defendant



testified before the grand jury without having first executed an effective waiver (CPL 190.40[2]),

and he thereafter could not be prosecuted for 'any transaction, matter or thing concerning which

he gave evidence." fChapman. pg 504; see also. People v. Valano. 131 Ad 2d 615 (1987); People

vBartok. 209 AD2d 530]

22. As stated in the defendant's memorandum of law, it is the defense's understanding

that the People cannot produce the original or a signed copy of the purported waiver of immunity,

that was allegedly executed by the defendant. It is submitted that on the state of the record, there

is not such a waiver that is before the Court and that until such a document is placed before the

Court, the defendant's motion must be granted for the lack of the document alone. There is no

showing that the so-called waiver of immunity is properly worded or fi-amed.
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