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P O I N T O N E

THE INDICTMENT MUST BE DISMISSED BECAUSE
THE DEFENDANT WAS GRANTED IMMUNITY BEFORE

THE GRAND JURY THAT HANDED UP THE INDICTMENT

The defendant's motion to dismiss the indictment herein on immunity grounds, causes two

separate but closely related principals established by our Court of Appeals to be examined. The

first principal is the right to counsel doctrine detailed in the Samuels line of cases - that the

indelible right to counsel attaches at the filing of the complaint and cannot be waived absent the

presence of counsel. The second principal is the right of a defendant to represent himself if he has

been sufficiently advised of the consequences, dangers and disadvantages of such a choice.

The facts of this case when applied to the law as annunciated by the Court of Appeals of

this State, clearly demonstrate that Charles E. Collins, III was deprived of his basic and

fundamental right to counsel prior to and during his testimony before the grand jury that later

handed up the one count indictment against him.

The facts of this case also definitively establish that Mr. Collins, as a matter of law, did not

waive his right to be represented by counsel at any stage of the proceedings in this case. Any

purponed waiver of counsel and decision to represent himself pro-se was totally ineffective.

A brief description of the facts is required:

On January 26, 1998, Mr. Collins was arrested by members of the Albany Police

Department and accused by accusatory instruments filed by them in the Albany City Court with

the following crimes: Criminal Mischief in the Second Degree, in violation of section 145.10 of

the Penal Law of the State of New York [class D felony] and Criminal Tampering in the Third

Degree, in violation of section 145.14 of the Penal Law [class B misdemeanor].

The felony complaint charging Criminal Mischief, alleged that on January 16, 1998 at



about 5:45 A.M. at the Court of Appeals Building, in the City of Albany, with intent to damage

property and having no right to do so nor any reasonable ground to believe that he had such right,
Mr. Collins sprayed chicken excrement on the front of the Court of Appeals Building and on a

tapestry in front of the building. It was alleged that the damage was in excess of $1,500. The

misdemeanor complaint accused the defendant of Criminal tampering for the same conduct.

That after the arrest of Mr. Collins and the filing of the accusatory instruments, he was

brought in custody before the Hon. Stephen W. Herrick, Albany City Court Judge and arraigned
on the accusatory instruments. Mr. Collins has acquired copies of the stenographic minutes of the

arraignment and has attached them to his moving papers.

Mr. Collins was not represented at the arraignment. Only at the conclusion of the

arraignment did Judge Herrick advise the defendant of his right to counsel on the charges upon
which he had just been arraigned. The following colloquy then occurred;

"THE COURT; You have a right to an attorney and the right to an adjournment
in order to obtain an attorney. If you cannot afford an attorney, I will appoint one
to represent you. Can you afford an attorney?

MR. COLLINS; No. I can't.

THE COURT; I am going to enter a plea of not guilty. I will have the public
defender speak to you.

MR. COLLINS; I would prefer not to have the public defender's office. The
last time I had them, they lied to me. They didn't do their job. They refused to
discuss this case with me.

THE COURT: What is your proposal regarding representation?

MR. COLLINS; I will represent myself

[A bail hearing was then had wherein the defendant represented himself and bail
was set]
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THE COURT: You will get a telephone call so you can have somebody heln
you with the bail. Are you going to be able to make that [$7,500]?
MR. COLLINS; I hope so.

yo" <10"'' make that. I will put the matter downfor a heanng on Thursday, in the event you don't make bail.

MR. COLLINS; Excuse me?

THE COURT: In the event you don't make bail, you are entitled to a preliminaiv
heanng on the felony this Thursday, the 29'̂  at 2:00 or sometime after 2, Judge
Egan wall be there. If you do make bail, you need to be back here on the 29''
/Si rigM̂sfr"° adjourned date and where we are going with the proceeding.
Mr. Collins did make bail and he appeared in the Albany City Court, before Judge Herrick

on February 3, 1998. The following dialogue was had between the Court and Mr. Collins:

i'^ appearing pro se. in thematter_The People have indicated that this matter is being considered by thereOffice for possible presentation to a grand jury.
TK P° ' " ' how do you wan t me to p roceed?These are - the charges contained a felony. How do you wish the Court to
proceed?

MR. COLLINS: I'd like to go to the Grand Jury.

t™ G°raTjuoJ°" of presentation
MR. COLLINS: Yes; I would like to know when I am going to receive a date
as to when to appear before the Grand Jury. The last time they took it up they
waited two months and never took it to the Grand Jury.

the Grand Juiy. I will mark this case waived to the Grand Jury
The People are represented here today. They will notify you of the date

am going to ask you, before you leave this morning, to make sure they have
your con-ect mailing address phone number, whatever information you wishto give to them, so they may properly be in compliance with the Criminal
procedure regarding any presentation to the Grand Jury
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MR. COLLINS: Yes.

THE COURT: This Court has now lost jurisdiction of this matter and make
sure I have your correct address, Mr. Collins, in case this matter is remanded
b a c k h e r e f o r r e c o n s i d e r a t i o n . r e m a n d e d

MR. COLLINS: Yes.

(Whereupon, the proceedings in the above-entitled action were concluded.)
Thereafter, Mr. Collins was given written notice by the prosecutor that the matter was

going to be presented to an Albany County Supreme Court Grand Jury for their consideration
Pursuant, the notice of grand jury presentment. Mr. Collins presented himself at the Albany
County Courthouse for purposes to testifying before the Grand Jury on April 28, 1998. The
defendant was without counsel. Mr. Collins did in fact appear before the Grand Jury and testified
on his own behalf about the incident. In the Grand Jury, the minutes will display, that Mr. Collins
was asked to sign a piece of paper that he was told was a waiver of immunity. (At this time, the
Defendant is informed that the prosecution has lost the piece of paper which was supposed to be a
waiver of immunity so it is not possible at this time to even verily that the so called waiver was
property worded or was sufficient on its face to constitute a proper waiver of immunity.]

That the defendant was not represented by counsel in the Grand Jury. The defendant was
not brought before the Supreme Court Justice who empaneled the Grand Jury to be advised of his
right to be represented by an attorney in the Grand Jury and to have an attorney present with him
while he testified before that body.

Explicitly, by statute, the defendant has an absolute right to be represented by an attorney
in the grand jury proceedings who may advise the defendam and "if he is financially unable to
obtain counsel, an attorney who shall be assigned by the superior court which impaneled the grand



jury."[CPL 190.52],

Of greater sigmficance in this case is the history in this State of affording defendants even
greater right to counsel safeguards under the State Constitution that are recognized by the Federal
Constitution as expressed by the United States Supreme Court,

This tradition in this State was plainly stated in a recent case where the Supreme Coun
had reinstated a confession under the Federal Constitution and on remand the Court of Appeals
relymg on the State Constitution again suppressed the confession under its right to counsel
provisions [NY Const, art I, 6], The Court stated;

safeguards guaranteed by this State's Right to Counsel Clause are unique
(NY Const, art 1, 6). By constitutional and statutory interpretation, we have established a
protective body oflaw in this area resting on concerns of due process, self incriminationand tlie nght to counsel provisions of State Constitution which is substantially greater '
than that recognized by odier State jurisdictions and 'far more exnan.ive that thp
counterpart' (emphasis added) The Court has described New York Rule as a 'cherished
pnncipal' rooted in this State's prorevolutionary constitutional law and developed
independent of its Federal Counterpart' (People v Stettlê, 46 NY2d 160,161). The
highest degree of ludicial vigilance is required to safef?uarH if' (emphasis added̂
Mamftstly, protection of the right to counsel has become a matter of singular concern in
N ™ ™ P W . V . W „ , , S ,

It is well established by People v. Samuels, 49 NY2d 218 and numerous successive cases
handed down by the Court of Appeals, that "the State Right to counsel attaches indelibly upon the
commencement of formal proceedings, whether the defendant has actually retained or requested a
lawyer. Underlying this principal...is a recognition that once formal proceedings have commenced,
the character of the matter changes from investigatory to accusatory. The right tn rn,.nc.i
protects the accused in dealing with the coercive pnwpr of the Statp and in.iiir<-t th-t anv waiver
of the rîht will be knowing and intelligent (emphasis added)". Peonle ve Wpct g] NY2d 380
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373 [1993],

When a defendant has already been accused of a crime. " his appearance before the
Grand Juiy was unquestionably an occasion 'when legal advise is most critically needed' " Peonl.
V Chapman. 69 NY2d 497, 499 [1987],

In his motions to dismiss, Mr. Collins cites People v Chapman 69 NY2d 497 [1987] in
support of his motion. His reliance on this case is veiy well placed. Chapman brought together the
two pnncipals of law upon which the instant turns and the resulting decision is dispositive of this
motion. A brief review of the facts of the Cĥpmjin case demonstrates its applicability to the
instant case.

In Chapman, the defendant had been represented by an attorney at the arraignmem of the
felony charges filed in the local court. Several, months after the arraignment, the defendant's
lawyer was relieved by Coun order when the defendant was unable to pay the legal fee. The
defendam received forwarded notice that his case was going to be presented to a grand jury and
he appeared, unrepresented and informed the Assistant District Attorney handling the matter that
he wished to testify. The defendant was brought before the Presiding Judge of the Grand Jury.
The judge asked Chapman whether he wished to testify without the advice of counsel and the
defendant only stated that he was unable to afford an attorney. "Rather than pursuing the inquiry.
the court shifted subjects, explaining to the defendant that he would have to sign and irrevocable
waiver of immunity before he would be permitted to testify... and that he might regret his decision
down the road." rChaoman, pg 500].

Chapman did then sign a waiver of immunity before the Grand Jury and thereafter
testified. The Court of Appeals held:
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"Initially, it is undisputed, and indeed is beyond disDute that tĥ  rir. .
surroundmg defendant's execution of the immunitv waiver anH hie k ='̂=""istancestestimony constituted a violation of his State consLtional rightt Ae assSce'ofcounsel at every critical stage of the proceeding Reeardles3 iLnf assistance of
represented at the time he appeared before the GrSnrv 1/ ̂  ̂
connnued tteo.ghou, ,h. p,.„edj,g,
specific attorney who had represented him at the arraienment Fnrfh.̂  u
resulting from the absence of counsel was not mitigated by the limited bdkL' ̂
mtervention that occurred in this case Althnnoh fL ̂  <= umireajuaiciai
proceedings informed defendant of the consequences of SEhU °̂htno mention was made of the importance of indepeSê̂^̂of the decision to appeal, and

dangers and disadvantages' of forgoing constitutional protection" Chanman pg 501.
The Court held that because the waiver was tainted and defective, the defendant was

granted immunity - "Transactional immunity was automatically conferred when defendant testified
before the Grand Jury without having an effective waiver and he thereafter could not be
prosecuted for any transaction, matter or thing concerning which he gave evidence " fChann̂.n
pg 503.504; see also. People v. Valan̂  131 AD2d 615 [1987; People v R.rtnl. 209 AD2d 530
[1994]),

M, Collins b,..gh, bete .h. Sup,»» Ccn ^ 0„„d
.«d «l,i«d .f hi. Hsh,Tk., ,h„. w,

Collins in the Grand Jury.

Mr. Collins in his motion papers also refers the Court to section 190.52 of the Criminal
Procedure Law which codifies a defendant's right to be represented by counsel throughout the
grand juô  proceedings. That statute requires that the Superior Court that impaneled the grand
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jury advise the defendant of such right and to appoint him or her counsel if the defendant cannot
afford one. Here, the Superior Court Judge that impaneled the grand jury was never consulted or
made a part of the proceeding so as to advise the defendant of his right to counsel and make an
serious inquiry of the defendant as to the dangers and pitfalls of self representation. The City
Court Judge likewise did not advise the defendant of his right to counsel during the grand jury
proceedmgs but merely directed him to give the district attorney his address so that he could
receive notice of the grand jury proceedings. It must be noted Mr. Collins was never advised by
Judge Herrick that he had the right to be represented by counsel at all stages of ths nmrAPHino,
his case. He was merely advised at his first court appearance that he had a right to be represented
by counsel at that proceeding. He was not advised of his right to have counsel appointed for him
m the grand jury by Judge Herrick at his second court appearance. Thus the record herein shows
that when Mr. Collins appeared at the Albany County Courthouse to appear before the grand jury
- he had never been advised of his right of counsel before that body and there is an absence of any
evidence that he was aware of such right and knowingly and intelligently chose to represent
himself Under Samuels, Mr. Collins, indeed, could not waive his right to counsel absent the
presence of counsel.

A reading of the transcripts of the proceedings in the Albany City Court, without doubt
show that no effective waiver of counsel was made by the defendant in that court. The transcripts
of the proceeding in that Court, quoted above and attached to Mr. Collins' motion papers, show a
complete failure to make any inquiry whatsoever of Mr. Collins' as to whether his purported
decision to waive his right to counsel and proceed pro se was a knowing and intelligent one.

A defendant's decision to proceed pro se must be "knowing and intelligent" "To ascertain
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that it is, the Coun should undenalce a sufficiently 'searching inquiry' of the defendant, to be
reasonably certain that the 'dangers and disadvantages' of giving up the fondamental right to
counsel have been impressed on the defendant. Appropriate 'colloquy on the record between the
judge and defendant' will not only test the defendant's understanding, but will provide an
. objective basis for review" (People v. Sawv(̂r 57 NY2d 12 [1982]; see also People v Wh,,, 55
NY2d 110,117 as cited by the Defendant in his motion papers).

"For such a waiver to be effective, the court must be satisfied that is was uneouivnr.l
voluman̂andimellipem (emphasis added). To ascertain that it is, the court should undertake a
sufficiently searching inquiry...to be reasonably certain that the dangers of giving up the
fimdamemal right to counsel have been impressed on the defendant (see, Faretta v 422
US 806, 835; People v. White. 56 NY2d 110.117)" People v 78 NY2d 485,491
[1991].

The transcripts of the Albany City Court Proceedings in this case show that there was no
inquiry at all - not even the minimal inquity that the Coun of Appeals found in Chanm.n and
rejected as inadequate.

Once a defendant has indicated an interest in counsel being assigned, the court may not
accept the defendant's subsequent waiver of the right to counsel unless the Judge has made the
adequate inquiry concerning the risks and consequences of his actions rPeonlev g,
NY2d 580. 584 [1984] see also, People v. SlaimhKr. 78 NY2d 485 [1991], Mr. Collins clearly
indicated that he wanted an attorney.

in this case. Charles E. Collins. Ill had the indelible right to have counsel appointed to him
at his arraignment and all other proceedings. The City Court had the duty to make the necessary



searching inquiry of the defendant to determine if his decision was "l<nowing and intelligent" and
that he was aware of the "potential pitfalls" of representing himself and the "dangers and
disadvantages" in giving up his right to counsel.

A review of the cases cited herein, reflect that it is dubious that any waiver of counsel in
the lower court would have been a effective waiver of counsel in the grand jury. It appears that
the defendant would.have had to. in any event, been advised further of his right to counsel before
testifymg m the Grand Jury. A defendant is entitled to counsel at all stages of the proceeding. The
Grand Jury proceedings would have had to result in Mr. Collins receiving immunity from
prosecution unless there was an effective waiver of counsel where counsel was present.

Under the circumstances of this case the indictment must be dismissed because Mr. Collins
received transactional immunity at the grand jury proceedings.
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