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INTRODUCTION

Plaintiff s Affidavit in Opposition to the Defendants' Notice of Cross Motion to Dismiss

and in Support of Plaintiff's Cross Motion (the "Opposition") relies heavily upon his assertion

that Yodle intentionally underperforms for every customer in a fraudulent scheme designed to

retain tens of millions of unspent advertising dollars. For instance, in a wild allegation that, if

true, would represent one of the most notorious undertakings of corporate subterfuge in

American history, Plaintiff surmises that Yodle, by purposely seeking not to spend its clients'

advertising budgets, "could be taking in over 80 Million a year but only declaring 45.9 Million

Dollars in revenue." Opp. at 29. If Plaintiff s allegations are to be believed, then one should

expect that Yodle would charge its customers as much as it could, for as long as it could, and

would never use any advertising dollars for the benefit of its customers when not confactually

required to do so. As set forth in the principal Memorandum and Affidavits submitted in support

of Defendants' Cross Motion for Summary Judgment, however, Plaintiff s allegations are belied

by the facts:

. Yodle does not lock customers into lone-term contracts.



Yodle voluntarily elects, even though it is not contractually obligated to

do so, not to charge customers their monthly Advertising Budget Fee if

the balance of their Advertising Budget Account exceeds the amount to be

charged.

Yodle voluntarily elects, even though it is not contractually obligated to

do so, to continue to advertise for a client for a period of 30 days after the

client's Contract lawfully terminates to spend down the balance in the

client's Advertising Budget Account (i.e., "Save Mode").

Acknowledging throughout his Opposition as he must that the existence of these facts

undercut his allegations, he has -- relying only upon unsupported conjecture and speculation --

resorted to claiming that Defendants must be lying under oath. Such subjective beliefs do not,

however, provide him with a valid basis for opposing summary judgment.

Rather than engage in a point-by-point refutation of Plaintiffs many allegations,

Defendants limit this Reply Memorandum to responding to those contentions raised in the

Opposition which they perceive as germane to the Court's analysis.l As set forth below, and in

response to Plaintiff s Opposition, Defendants' Cross Motion for Summary Judgment should be

granted because: (1) Plaintiff has failed to establish the need for additional discovery in order to

respond to it; (2) Plaintiff cannot rely upon mere conjecture and speculation to create disputed

issues of material fact; (3) Plaintiff cannot rely upon disputed issues of immaterial fact to avoid

I Plaintiff served a Notice of Cross Motion with his Opposition seeking an Order "(l) granting the Plaintiff s Motion
to Compel, (2) Dismissing the Defendant's Cross Motion to Dismiss, (3) Rejecting the Defendants' argument of
lack ofpersonal jurisdiction pursuant to CPLR $ 3211(ll)(e), (a) granting the other reliefrequested in Affidavit in
Opposition to the Notice of Cross Motion to Dismiss and ia Support of Plaintiff s Cross Motion and (5) for other

and further relief as this Court may deem just and proper." The Notice of Motion is clearly inappropriate. Plaintiff
has already moved to compel discovery and may not move the Court to grant such motion while it is pending.

While Plaintiff may - and in fact has - opposed Defendants' Cross Motion for Summary Judgment, he may not

move via a separate motion that the Court "dismiss" such cross motion or reject any of the arguments therein.

Likewise, he may not move via a separate motion that the Court "grant" the relief sought in his Opposition.



summary judgment; and (a) Defendants properly seek to dismiss the claims as against Brad

Leitch and Scott Long on the basis that this Court cannot exercise personal jurisdiction over

them. The Complaint should be dismissed.

ARGUMENT

I. Plaintiff Has Failed to Establish the Need for Additional Discovery

Completion of discovery is not a requisite before the court can grant a summary judgment

motion. Chemical Bankv. PIC Motors Corp.,58 N.Y.2d 1023, 1026 (1983). To the contrary,

litigants should be encouraged to bring early summary judgment motions, where appropriate, to

conserve the resources of the parties and the court. It is true that a party opposing a motion for

summary judgment may claim that facts essential to justify an opposition exist which are within

the exclusive knowledge and possession of the moving party and, thus, that the motion should be

delayed until after further discovery. 
^See 

CPLR $ 3212(0. "[M]ere speculation or conjecture,"

however, is insufficient to support this claim. Pank v. Village of Canajoharie,2T5 A.D.2d 508,

509 (3d Dep't 2000). See also Naryaev v. Solon,6 A.D.3d 510, 510 (2d Dep't 2004) ("The mere

hope that evidence sufficient to defeat the motion may be uncovered during the discovery

process is insufficient").

Where a party opposes summary judgment on the basis of requiring further discovery,

such party must prove that he is "not merely seeking a fishing expedition." Kaltsas v. Solow, 15

Misc. 3d ll24(A) (Westchester Cty. S. Ct. 2007). "A grant of summary judgment cannot be

avoided by a claimed need for discovery unless some evidentiary basis is offered to suggest that

discovery may lead to relevant evidence." Bailey v. New York City Transit Authority,270 A.D.2d

156,757 (lst Dept. 2000). "The mere hope or speculation that evidence sufficient to defeat a

motion for summary judgment may be uncovered during the discovery process is an insufficient



basis for denying the motion." Kimyagarov v. Nixon Taxi Corp., 45 A.D.3d 736,737 (2d Dep't.

2007).

Here, Plaintiffs asserted discovery needs amount to nothing more than a desperate

fishing expedition based upon hope, conjecture and speculation. For instance, he seeks

additional discovery to establish, based solely on his gut feeling, that Defendants must have lied

under oath to this Court:

. "Defendants thought it would look good for them to state they only tried
to charge me $69 instead of the full $819. Yet, the Defendants wrongfully
refuse to provide the name of their credit card processor in order that I be
able to subpoena their records conceming Yodle's transactions with me
and to verify the swom statements of Gordon and Leitch . . . I seriously
doubt the validity of Yodle's records." Opp. at 17 .

. "Gordon's sworn statement above "it is Yodle's established policy that, if
a client's Contract lawfully terminates, and there is still money in the
client's Accounting Budget Account, Yodle will put the client into, what it
refers to as, "Save Mode" is deceptive. Something newly created for this
lawsuit? There is nothing in the Contract concerning the "save Mode." Is
it another sound bite that sounds good for the lawsuit, but is it really their
policy?" Opp. at 26-27.

. "Because Yodle is wrongfully refusing to answer my interrogatories and
show accountability, it can only be surmised Yodle is "pocketing" the
unused advertising budget fees." Opp. at22

In an especially telling instance, Plaintiff claims in his Opposition that he needs to seek

deposition testimony from Google to disprove, among other things, Leitch's statements about the

relationship between Yodle and Google, claiming that Leitch falsely stated that Yodle was

"brought on by Google literally to manage the [Google] campaigns" and that Google would be

"amazed" by Leitch's claims. Opp. at 4-5. In so arguing, he fails utterly to address that in an

April 6,2010 email (PlaintifPs Exhibit 11), Leitch sent him a link to Yodle's reseller page on

Google's website, http://www.eooele.com/intl/enladwords/reseller/yodle.html, which explains



Yodle's status as an "Authoized Google AdWords Reseller in the USA since March 31, 2008"

and states:

More than just setting up your advertising campaigns across major
search sites like Google@, Yahoo, and MSN, Yodle uses its patent-
pending technology to constantly refine your campaigns so that they
drive the maximum number of qualified phone calls and emails directly
to your business

(EXhrUt! n hereto). Google's own FAQs about resellers, available at

http://www.google.com/intl/enladwords/reseller/faq.html, include the following: "Q: What are

the advantages of working with an Authorized Reseller?....Authorized Reseller [sic] have

experience and proficiency in creating AdWords campaigns for local merchants and small

businesses, so thev can save you time and resources bv managing vour csmpaign for vou

(emphasis added)" (Exhibit B hereto). Why would Plaintiff require testimony from Google when

the answer abeady appears on Google's website?

Beyond hope, conjecture and speculation, Plaintiff has made no showing that "facts

essential to justify opposition" may be uncovered through additional discovery. Indeed,

additional discovery will serve only to drive up the cost of an already extremely expensive case.

The Court should reject Plaintiff s CLPR S 32I2(D claim and rule upon the Cross Motion for

Summary Judgment based upon the parties' submissions to the court.

II. Plaintiff Cannot Rely Upon Speculation and Unsubstantiated Allegations to Create
Disputed Issues of Material Fact

In addition to barring parties from seeking additional discovery based solely upon

conjecture, the courts have made clear that apa1ry cannot create issues of material fact by relying

upon speculation and unsubstantiated allegations. Zuckerman v City of New York, 49 N.Y.2d

557,562 (N.Y. 1980) ("We have repeatedly held that one opposing a motion for summary

judgment must produce evidentiary proof in admissible form sufficient to require a trial of



material questions of fact on which he rests his claim or must demonstrate acceptable excuse for

his failure to meet the requirement of tender in admissible form; mere conclusions, expressions

of hope or unsubstantiated allegations or assertions are insufficient.")

Here, Plaintiff s Opposition is based almost entirely upon his personal conclusions, even

when those conclusions are belied by the facts. For instance, Plaintiff alleges on Page 83 of his

Opposition, "I seriously doubt Leitch's unsupported statement [that] "to achieve a more

acceptable Conversion Rate", Yodle will spend more to bid on certain key words in order to

obtain for a client a higher position in the search result." Whether or not his "serious doubt" is

genuine, it is nonetheless clear that aparty may not create issues of disputed material fact simply

by alleging that factual allegations sworn to under oath by the opposing party are lies. Indeed,

Plaintiff fails to challenge any of the material facts alleged by Defendants with anything more

than conjecture and supposition. Because Plaintiff has failed to establish via admissible evidence

a single disputed issue of material fact, the Court should award sulnmary judgment to

Defendants.

UI. Plaintiff Cannot Avoid Summary Judgment By Relying Upon Immaterial Factual
Disputes

"The existence of disputed facts that are immaterial to the issues at hand is no

impediment to summary judgment." Western World Ins. Co., v. Stack Oil, Inc.,922F.2d ll8,

121 (2d Cir. 1990). In other words, although a pafiy may defeat summary judgment by relying

upon material disputed facts, immaterial disputed facts do not prevent the court from dismissing

a case. In his Opposition, Plaintiff spends dozens of pages seeking to highlight immaterial

factual disputes. For instance, Plaintiff alleges that Yodle improperly charged his credit card for

his first palmrent three days prior to the date promised; Yodle denies that it committed any

wrongdoing by charging him when it did. Nonetheless, the disputed fact is immaterial because



Plaintiff cannot establish that the timing of the charge damaged him in any way. Ultimately,

whether the charge was issued on April 30 or May 3,2010, he would not have been required to

pay any portion of that amount until the conclusion of his credit card billing cycle, nor would any

interest accrue on such amount until then - a date which would have been identical regardless of

whether Yodle submitted the charge on April 30 or May 3 as, according to Plaintiff, his credit

card closing date is "the 27th or 28ft of the month." (Exh. "B" to Defendants' Cross Motion for

Summary Judgment, p. 27; Exh. "B-1" to Defendants' Cross Motion for Summary Judgment

54:36 min.). To the extent there exist any disputed facts in this case, all of them are immaterial.

As such, the Court should grant Defendants' Cross Motion for Summary Judgment.

IV. Defendants Properly Seek to Dismiss the Claims Against Leitch and Long for Lack
of Personal Jurisdiction

In his Opposition, Plaintiff makes no attempt to refute any of Defendants' legal

arguments with the exception of their personal jurisdiction argument.2 Relying upon CPLR

$ 3211(e), Plaintiff argues that Defendants' attempt to rely upon personal jurisdiction as a

defense fails as a matter of law. The cited section, however, addresses only "improper service;"

it does not address personal jurisdiction - that is, whether out-of-state residents like Leitch and

Long may be sued in the New York courts. See id. Even if PlaintifPs argument with respect to

Defendants' insufficient service argument were to be credited, meaning that Defendarits could

not challenge the sufficiency of service upon Leitch and Long, Defendants nonetheless remain

- Plaintiff seeks to rely in his Opposition upon several additional statutes which he claims Defendants have violated.
He cannot, however, seek relief under any of them. For instance, Collins claims that Defendants violated sections of
the Penal Law proscribing eavesdroppine ($$ 250.05 and 250.10), perlury ($$ 210.05 and 210.10), larceny
($ 155.05) and grand larceny ({i 155.30). Collins cannot, however, seek relief in this civil action for alleged
violations of criminal statutes. Likewise, he cannot seek relief under the Federal Privacy Act, a statute which
regulates what personal information the federal government can collect about private individuals and how that
information can be used.



free to challenge whether the court may exercise personal jurisdiction over the individual

defendants.

CONCLUSION

For the reasons set forth above, and in their previously submitted papers, Defendants

respectfully submit that their Cross Motion for Summary Judgment dismissing Plaintiffs

Complaint should be granted, as well as their request for attorneys' fees and costs, and sanctions

against Plaintiff, and, further, respectfully request that PlaintifPs Motion to Compel be denied.

Dated: June 20. 2011

Neil H. Rivchin, Esq.
Attorneys for Defendants
54 State Street
Albany, l\fY I 2207 -250 |
(s18) 462-s601


