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STATE OF NEW YORK
SUPREME COURT COUNTY OF RENSSELAER

CHARLES E. COLLINS, III,
Plaintiff,

- against -

YODLE, lNC,, SCOTT LONG and BRAD LEITCH,

Defendants.

APPEARANCES:

CHARLES E. COLLINS, III
108 Brunswick Road
Troy, New York 12180
Plaintiff Pro Se

O'CONNELL AND ARONOWITZ, P.C.
(Neil H. Rivchin, Esq., of Counsel)
54 State Street, 9'n Floor
Albany, New York 12207-2501
Attorneys for Defendants

HUMMEL, J.:

Plaintiff moves pursuant to CPLR S 3124 for an order compelling defendants to

provide appropriate responses to plaintiffs discovery requests. Defendants move

pursuant to CPLR S 3212 for summary judgment dismissing the complaint, striking

plaintiffs second set of discovery demands, fixing damages, and granting defendants'

contractual counterclaims, including attorneys fees and sanctions against plaintiff.

CPLR S 3101(a) provides that there "shall be full disclosure of all matter material

and necessary in the prosecution or defense of an action, regardless of the burden of

proof." The words, "material and necessary" are interpreted liberally to require

disclosure, upon request, of any facts bearing on the controversy which will assbt



preparation for trial by sharpening the issues and reducing delay and prolixity. The test

is one of usefulness and reason (Allen v. Crowell-Collier Publ, Co., 21 N.Y.2d 403, 406

[1e68]).

Nonetheless, litigants are not without protection against unnecessarily onerous

application of the discovery statutes. Under our discovery statutes and case law,

competing interests must always be balanced; the need for discovery must be weighed

against any special burden to be borne by the opposing party (O'tleitl'v. Oat<grorc

Constr.. lnc., 71 N.Y,2d521,529119881; Kavanagh v. Ogden Allied Maintenance Corp.,

92 N.Y.2d 952,954 [1998]). Having reviewed plaintiff's first demands for production and

argumentative interrogatories and defendants' responses and objections the Court finds

that defendants' responses to the first discovery demands were adequate and rejects

plaintiff's arguments to the contrary.

Before seeking court intervention on these discovery disputes, the movant must

undertake good faith efforts to resolve the discovery dispute with the non-disclosing

party. ln the event that there is no resolution and a motion is required, the movant must

submit counsel's "affirmation of good faith" detailing counsel's efforts to resolve the

discovery dispute prior to making the motion (22 NYCRR S 202.7[a] &[c]). Plaintiff has

failed to demonstrate that he made the required good faith effort to resolve the dispute

regarding either his first or second set of interrogatories and demands for production of

documents. Accordingly, plaintiff's motion to compel discovery is denied

Defendants, as movants for summary judgment dismissing the action, bear the

initial burden to establish a prima facie showing of entitlement to judgment dismissing

the causes of action as a matter of law and to tender sufficient evidence to eliminate
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any material issues of fact from the case (Zuckerman v. City of New York, 49 N.Y.2d

557 , 562 [1980]). Defendants Scott Long ("Long") and Bradley Leitch ("Leitch") move

pursuant to CPLR 3211(a)(8) for dismissal of plaintiff's causes of action against them

on the ground that the Court lacks jurisdiction over Long and Leitch based on allegedly

improper service and lack of contact with New York State. Long's and Leitch's

arguments based on improper service are rejected. A special requirement applies to

a jurisdictional defense based on improper service of process. Unlike other

jurisdictional objections covered by CPLR S 3211(a)(8), when the defense of lack of

jurisdiction based on improper service is raised in the answer or other responsive

pleading, the party who raised it must make a motion for judgment on the same ground

within sixty days after serving the pleading. The objection is waived if a timely motion

is not made unless the court extends the time "upon the ground of undue hardship"

(CPLR S 3211[e]) Long and Leitch have failed to demonstrate any hardship that

accounts for their failure to make their motion within the proper time period.

Nevertheless, Long's and Leitch's alternate argument for dismissal is not subject

to the 60 day rule, Long and Leitch claim that they are not subject to personal

jurisdiction in this state because the are not domiciliaries of this state and lack the

contacts necessary to be subject either to CPLR S 301 generaljurisdiction or to CPLR

$ 302(a)(1) long-arm jurisdiction. To be subject to CPLR S 301 jurisdiction, a defendant

must be engaged in such a continuous and systematic course of "doing business" in

this state that a finding of their "presence" in this jurisdiction is warranted (Landoil

Resources Corp. v. Alexander & Alexander Servs. ,77 NI .2d 28, 33 [1990]; Alberta &

orient Glycol Co.. Ltd. v. Factory Mut. Ins. co., 49 A.D.3d 2To,277li"t Dept., 20081).
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The test for "doing business" is a simple and pragmatic one, which varies in its

application depending on the particular facts of each case. The court must be able to

say from the facts that the movant is "present" in the State "not occasionally or casually,

but with a fair measure of permanence and continuity" (Landoil Resources Corp. v.

Alexander & Alexander Servs. ,77 N.Y .2d 28,33-34 [1990]). That test is not satisfied

by the evidence in the record here.

The Court may exercise personal jurisdiction pursuant to CPLR $ 302(a)(1) over

any non-domiciliary who in person or through an agent transacts "any" business within

the state, if the cause of action asserted arises out of that transaction or there is a

substantial relationship between the transaction and the claim asserted (Ehrenfeld v.

Mahfouz, g N.Y.3d 50'1,508 l2oo7l; Fischbarg v. Doucet, g N.Y.3d 375,380 t2007]).

CPLR $ 302(a)(1) jurisdiction is proper "even though the defendant never enters New

York, so long as the defendant's activities here were purposeful and there is a

substantial relationship between the transaction and the claim asserted" (Fischbarg v.

Doucet,9 N.Y.3d 375,380 [2007]; Deutsche Bank Sec.. Inc. v. Montana Bd. of Invs.,

7 N.Y.3d 65,71 [2006]). The overriding criterion necessary to establish a transaction

of business is some act by which the defendant purposefully avails itself of the privilege

of conducting activities within New York (Ehrenfeld v. Mahfouz, I N.Y.3d 501, 508

120071 McKee Elec. Co. v. Rauland-Borg Corp., 20 N.Y.2 d 377 , 38211967l). When a

defendant engages in purposeful activity here, personaljurisdiction is proper because

it has invoked the benefits and protections of our laws (Ehrenfeld v. Mahfouz, I N.Y.3d

501, 508 120071', George Reiner & Co. v. Schwartz, 41 N.Y.2d 648, 652 l1g77l\.

Purposeful activities are those with which a defendant, through volitional acts, "avails
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itself of the privilege of conducting activities within the forum State, thus invoking the

benefits and protections of its laws" (Fischbarg v. Doucet, I N.Y.3d 375, 380 120071;

McKee Elec. Co. v. Rauland-Borg Corp.,20 N.Y.2d377,382119671).

Long and Leitch are entitled to dismissal for lack of jurisdiction. The telephone

calls and e-mail exchanges between plaintiff and Yodle's out of state employees, Long

and Leitch, are not enough to support a finding that either Long or Leitch availed

themselves of the privilege of conducting activities within this state. Not all purposeful

activity constitutes a "transaction of business" within the meaning of CPLR g 302(a)(1).

Thus, solitary acts such as telephoning a single order to New York requesting a

shipment of goods to another state, the transitory presence of a corporate official, or

communications or shipments sent to New York by an out-of-state doctor serving as a

"consultant" to plaintiff's New York physician have been found insufficient to support

CPLR S 302 (aX1) jurisdiction (fischOarg v. Doucet, I N.Y.3d 375, 380 t20071).

For the foregoing reasons, the Court finds that Long and Leitch have met their

initial burden on their arguments for summary judgment dismissing plaintiff's complaint

against them. Thus, it falls to plaintiff to demonstrate that the law does not support

summary judgment and/or assemble and present facts sufficient to require a trial of any

issue of fact to defeat the motion (Zuckerman v. City of New York, 49 N.Y.2d 557, 562

[1980]). Plaintiff failed to meet his burden of demonstrating that the law does not

support summary judgment and/or assembling and presenting facts sufficient to require

a trial of any issue of fact regarding their contacts with New York and the motion for

summary judgment dismissing plaintiff's causes of action against Long and Leitch for

lack of jurisdiction must be granted.
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Plaintiff complains in a series of conclusory allegations, innuendoes, and

rhetorical questions that defendants defrauded him. The first noticeable problem with

plaintiff's fraud cause of action is that the parties entered into a contract and a cause

of action for fraud does not arise where the alleged fraud relates to a breach of contract

(Fourth Branch Assocs. Mechanicville v. Niagara Mohawk Power CorL,235 A.D.2d

962, 963 [3'o Dept., 1997]). Thus, absent a legal duty owed to plaintiff by defendants

that is independent of the duty encompassed by the contract, plaintiff's causes of action

grounded on fraud are not cognizable (Roklina v. Skidmore Coll. , 268 A.D.2d 765,

766-767 [3'o Dept., 2000]). Plaintiff does not even explain what the contract

encompassed much less set forth what noncontractual duty owed to him by defendants

was breached by defendants.

The second problem with plaintiff's fraud cause of action is that, even assuming

for the purposes of the argument that all of plaintiff's complaints are breaches'

independent of the defendants' duties under the contract, a cause of action for fraud

requires that plaintiff "allege representation of a material existing fact, falsity, scienter,

deception and injury" and each of these essential elements must be supported by

factual allegations sufficient to satisfy CPLR S 3016(b), which requires that "the

circumstances constituting the wrong shall be stated in detail" (Lanzi v. Brooks, 43

N.Y.2d 778119771; Ambassador Factors v. Kandel & company, zls A.D.2d 30s, 307-

308 [1't Dept., 1995]). Failure to allege any one of the required parts of fraud is fatal

to the cause of action. In order to establish fraud, a plaintiff is required to prove, by

clear and convincing evidence, a misrepresentation, which was false and known by the

defendant to be false, made for the purpose of inducing the plaintiff to rely upon it,
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justifiable reliance and injury (Lama Holding Co. v. Smith Barney, 88 N.Y.2d 413,421

[1996]; Tanzman v. La Pietra, S A.D.3d 706,707 [3'd Dept., 20041; Gizzi v. Hall, 300

A.D.2d 879, 880 [3'd Dept., 2002]). Plaintiff has alleged no specific misrepresentation

of a material existing fact, falsity, scienter, or act taken by plaintiff in reliance on the

representation that resulted in injury to plaintiff.

Defendants have met their initial burden for obtaining summary judgment by

showing that there is no substance to plaintiff's allegations of fraud. Defendants have

demonstrated that plaintiff entered into a three month minimum contractwith defendant

Yodle, lnc. ("Yodle") on April 8, 2011 after a lengthy telephone conversation with Leitch,

in which Leitch carefully explained Yodle's services and how Yodle operates. The

telephone transcripts demonstrate that plaintiff knew that he was obligated under the

contract to pay for three-months of service. Although Yodle's service for plaintiff was

scheduled to'begin on May 3,2010, plaintiff agreed that he would be charged the first

month's fees of $69.00 followed by the $750.00 advertising budget before that date.

ln fact, the contract specified that plaintiff was to be charged both amounts on April 8,

2011. At plaintiff's request Yodle consented to delaying the first $750.00 charge until

the end of April, Plaintiff therefore has no legitimate complaint about being charged

$75O.OO prior to May 3, 2010. Furthermore, the charge clearly is part of the contract

and therefore not fraudulent.

Not only does the contract make it clear that part of Yodle's service involved

creation of a "template adverSite or custom adverSite" with a new URL registered by

Yodle, but the telephone transcripts demonstrate that prior to entering into the contract,

Leitch explained to plaintiff that this involved the creation of a "mirror image" of plaintiff's

-7-



existing website. Plaintiff was made aware of and agreed that the mirror image website

would use a slightly different web address and a different contact telephone number,

that e-mails, telephone calls, and messages to the new address and telephone number

would be immediately routed to plaintiff's existing e-mail address and telephone

number. Plaintiff was made aware that it was necessary to create this platform for

Yodle's service to permit the parties to monitor and improve the effectiveness of Yodle's

service in guiding interested customers to plaintiff's low-cost divorce form preparation

service. Plaintiff was aware that the new website needed to be created, developed, and

tested prior to May 3, 2010, and therefore has no legitimate basis for complaining that

the website was being operated prior to May 3, 2010. Here too, defendants' allegedly

fraudulent activity is part of the contract and therefore not a proper basis for a fraud

cause of action.

Even assuming for the purposes of the argument that there was no contract

governing defendants' duties and actions, such losses as plaintiff complains of did not

result from plaintiff's alleged reliance on any representation by defendants and

therefore cannot support a fraud cause of action. Plaintiff attempted on and after April

30,2010 to terminate the three-month minimum contract with Yodle because of his

personal change of circumstances. Yodle was unwilling to stop performing its services

or permit plaintiff to terminate the contract without paying both the management and

advertising fees for three months of service. Yodle continued collecting or attempting

to collect payments from plaintiff's credit card company, and refused to refund any

amounts of money that had already been collected from plaintiff.
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Plaintiff's complaints about how he was contacted by defendants and claims that

Yodle's service is not as good as Yodle asserts in its advertizing are at most after-the-

fact rationalizations that had nothing to do with plaintiff's actual decision to terminate

the contract. Having decided to terminate the contract and not participate with Yodle

in the development of the adverSite for reasons having nothing to do with defendants

or their service, plaintiff cannot logically complain that the results he received from

Yodle's service were unsatisfactory, much less assert that he was damaged by Yodle's

alleged failure to provide services as promised.

Plaintiff also seeks to prosecute defendants for allegedly violating anti-

racketeering laws and acting illegally toward plaintiff, Yodle's other customers, and

members of the public who attempt to contact plaintiff and Yodle's other customers.

To the extent that plaintiff's claims are based on defendants' treatment of him,

defendants have previously met their initial burden of demonstrating that they are

entitled to summary judgment dismissing those claims based on there being no factual

basis for plaintiff's claims. The transcripts of the telephone conversations establish that

plaintiff was aware of and agreed to defendants' actions and there is no substance to

plaintiff's conclusory allegations of anti-racketeering and illegal behaviordirected at him.

Even imagining that there was a legitimate factual basis to plaintiff's claims,

plaintiff has not demonstrated that he is entitled to pursue criminal and consumer fraud

charges against defendants based on their treatment of him or their other customers

and members of the public. A private right of action may only be found if a legislative

intent to create such a right of action is fairly implied in particular statutory provisions

and their legislative history (Carrier v. Salvation Army, 88 N.Y.2d 298, 302119961; Brian
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Hoxie's Painting Co. v. Cato-Meridian Cent. SchoolDist., T6 N.Y.2d 207119901; Sheehy

v. Big Flats Community Day, 73 N.Y.2d 629, 633 [1989]). The test of whether a private

right of action may be implied involves three factors:

"(1) whether the plaintiff is one of the class for whose particular
benefit the statute was enacted; (2) whether recognition of a private right
of action would promote the legislative purpose; and (3) whether creation
of such a right would be consistent with the legislative scheme."(Carrier
v. Salvation Army, 88 N.Y.2d 298, 302 119961; Hammer v. American
Kennel Club, 1 N.Y.3d 294,299 [2003])

Plaintiff, as the one seeking to press criminal and consumer fraud charges

against defendants, bears the burden of demonstrating that the applicable statutes

provide for a private right of action (Gomariz v. Foote, Cone & Belding Communications,

228 A.D.2d 316 [1't Dept., 1996]). The complaint fails to demonstrate that plaintiff has

a private right of action against the defendants for any of these claims or that he has

standing to pursue such claims on behalf of other unnamed customers of Yodle and

members of the public.

For the foregoing reasons, the Court finds that defendants have met their initial

burden on their arguments for summary judgment dismissing plaintiff's fraud, anti-

racketeering, Penal Law and consumer protection causes of action. Thus, it falls to

plaintiff to demonstrate that the law does not support summary judgment and/or

assemble and present facts sufficient to require a trial of any issue of fact to defeat the

motion (Zuckerman v. City of New York, 49 N.Y.2d 557, 56211980]).

Plaintiff urges that the motion for summary judgment is premature because

discovery is incomplete and defendants have prevented him from obtaining the

evidence and facts necessary to oppose this motion. CPLR S 321 1(d) and S 3212(f)
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each permit a court to hold an accelerated judgment motion in abeyance pending

further discovery (Mayo v. Grotthenthaler, 25 A.D.3d gg8, ggg [3'd Dept., 2006]; Green

v. Covington, 299 A.D.2d 636, 637 [3'd Dept. , 2OO2l). Nevertheless, the fact that

discovery has not taken place or is incomplete standing alone, does not necessarily

preclude a motion for summary judgment (Chemical Bank v. PIC Motors Corp., 58

N.Y.2d 1023, 1026 119831; Bosio v. Selig, 165 A.D.2d 822l2d Dept., 19901).

It is necessary for the party opposing summary judgment to demonstrate how

further discovery might reveal the existence of evidence within the exclusive knowledge

of the moving party which would warrant denial of the motion (Green v. Covington , 299

A.D.2d 636, 637 [3'd Dept., 2002]; Landes v. sullivan, 23s A.D.2d657 [3'd Dept., 1997];

Halseyv. Countyof Madison,215A.D.2d824,824-B2s [3'dDept., lggs]). lnthiscase,

plaintiff's arguments that he needs further discovery to prosecute his fraud, anti-

racketeering, Penal Law and consumer protection causes of action is irrelevant to the

question of whether he needs further discovery to respond to the motion to dismiss

those causes of action. Plaintiff has failed to explain why further discovery is necessary

for him to respond to the motion for summary judgment. A summary judgment motion

is not defeatable on the ground that more discovery is needed, where, as here, the side

advancing such an argument has failed to support a claim that facts essential to justify

opposition to the motion may exist but could not then be stated. The Court finds that

further discovery is not necessary for plaintiff to respond to the motion to dismiss

plaintiff's fraud causes of action or to establish that he is entitled to pursue his proposed

private causes of action to vindicate anti-racketeering laws, the Penal Law and
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consumer protection. The Court therefore rejects plaintiff's argument that summary

judgment should be denied because more discovery is required.

The Court begins its analysis of plaintiff's opposition to the summary judgment

motion by noting that defendants provided transcripts of their conversations with plaintiff

showing that most of plaintiff's conclusory and factual allegations in support of these

causes of action are baseless, false, and/or misleading. Plaintiff's 109 pages of

opposition to defendants' motion for summary judgment is noteworthy both for plaintiff's

unsupported conclusory statements and his consistent failure to address the relevant

questions and evidence presented in support of defendants' motion. Plaintiff has

presented no evidence to contradict defendants' transcripts of his telephone

conversations demonstrating that plaintiff knew all about Yodle's services, that plaintiff

knew that he was entering into a three-month contract with Yodle and agreed to the

creation of a "mirror image" of plaintiff's existing website that would use a slightly

different web address and contact telephone number, that e-mails, telephone calls, and

messages to these new addresses would then be routed to plaintiff's existing e-mail

address and telephone number, Plaintiff has presented no evidence to contradict the

transcripts showing that plaintiff knew that he would be contractually liable for three

months of service and agreed that he would be charged the first month's fees of $69.00

as well as the $750.00 advertising budget in April 2011. Plaintiff does not dispute that

the transcripts show that he knew that the new website would to be created, partly

developed, and tested prior to May 3, 2010.

Facts appearing in the movant's papers, which facts the opposing party does not

controvert, are deemed to be admitted. Thus, by offering no evidence in opposition with
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respect to the defendants' allegations in support of their summary judgment motion,

plaintiff is deemed to have admitted that there is no material question of fact regarding

those allegations (Manculich v. Dependable Auto Sales and Service. lnc., 39 A.D.3d

1070, 1072 l3'd Dept., 20071; Mega Group Inc. v. Halton , 2go A.D.2d 673, 67s [3'd

Dept.,20021; springerv. Keith clark Publ. co., 191 A.D.2dg22,gz4l3'd Dept., 1gg3l;

Kuehne & Nagel. lnc. v. Baiden, 36 N.Y.2d 539, 544119751). Plaintiff failed to meet his

burden of demonstrating that the law does not support summary judgment and/or

assembling and presenting facts sufficient to require a trial of any issue of fact to defeat

these parts of the motion to dismiss (Zuckerman v. City of New York, 49 N.Y.2d 557,

56211980]) and defendants' motion for summary judgment dismissing plaintiff's fraud,

anti-racketeering, Penal Law and consumer protection causes of action must be

granted.

The Court next turns to that part of defendants' motion for summary judgment

seeking dismissal of plaintiff's contractual claims and an order awarding defendants

$817,00 as their contractual damages against plaintiff. Defendants have failed to meet

either their initial burden of establishing they are entitled to summary judgment

dismissing plaintiff's contractual claims for return of the advertising money that Yodle

collected after plaintiff terminated the contract or that they are entitled to judgment for

an additional $817.00 in addition to the $1 ,638.00 that Yodle has already collected from

plaintiff since plaintiff attempted to terminate the contract. Defendants have

demonstrated that Yodle had a three-month contract with plaintiff, but have not

demonstrated that plaintiff did not terminate the contract on April 30, 2010 or that

plaintiff was obligated to pay Yodle for three months of advertising costs regardless of
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whether plaintiff terminated the service or Yodle was using the money to advertise for

plaintiff.

Defendants' counsel attempts to meet defendants' initial burden by presenting

his conclusory allegations regarding what the contract provides should happen in the

event that a customer determines to cancel the contract before the minimum three

months. Counsel fails to cite any provision of the contract that specifically authorizes

Yodle in the face of a notice of termination to continue collecting the customer's

proposed "Monthly Advertising Budget" for three months, to continue advertising, or to

retain unspent portions of the advertising budget as damages. The Court notes that

counsel's conclusion that Yodle is entitled to continue collecting advertising even when

it is not using the money to purchase advertising is flatly contradicted by Yodle's

acknowledged decision not to collect the third month's Monthly Adverlising Budget from

plaintiff and admission that it already retains $1,025.70 in unspent advertising money.

The Court further notes that Yodle's damages analysis appears to be contrary

to the theory underlying damages for the breach of contract, which is to make good or

replace the loss caused by the breach of contract. Damages are intended to return the

parties to the point at which the breach arose and to place the nonbreaching party in

as good a position as it would have been had the contract been performed

(Brushton-Moira Cent. School Dist. v. Thomas Assoc., 91 N.Y.2d 256, 261 119981). In

this case, plaintiff's alleged breach was to attempt to terminate the contract before

Yodle went live with its adverSite and began incurring advertising costs. Yodle does not

claim that it would merely pocket plaintiff's advertising budget in the normal course of

events and has failed to explain how it is that it now needs to collect and retain the full
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advertising budget from plaintiff in order to be placed in as good a position as it would

have had if plaintiff did not breach the contract. Defendants' failure to make their initial

showing that they are entitled to judgment on those matters requires denial of those

claims, as well as defendants' claims for defendants' reasonable costs and attorneys'

fees based on the contract and as a form of sanctions against plaintiff regardless of the

sufficiency of plaintiff's opposing papers (Winegrad v. New York Univ. Med. Ctr., 04

N,Y.2d 851, 853 [1985]; Ames v. Paquin,40 A.D.3d 13T9, 1380 [3'd Dept., 20071;

Serrano v. Canton ,299 A.D.2d 703,705 [3'd Dept., 2002J).

Finally, the Court turns to defendants' argument that the maximum damages that

plaintiff could collect in his contract action against defendants is $1 ,638.00, a full refund

of the money that plaintiff paid to Yodle. The Court has already dismissed all of

plaintiff's fraud and non-contract causes of action against defendants. Thus, the only

remaining cause of action that plaintiff has against defendants is for breach of contract.

Without finding that Yodle actually breached the contract in any fashion or even

attempting to define how the breach could have occurred, the Court finds that had there

been no breach of contract by defendants, the best position that plaintiff could have

been in was the same position he was in prior to being contacted by Yodle or paying

any money to Yodle. As plaintiff sought to terminate the contract on April 30,2010 prior

to the date that Yodle was to provide the "adverSite," plaintiff could suffer no

recognizable injury as a result of Yodle's failure to perform any of the promised

contractual services. Plaintiff also did not suffer any recognizable injury as a result of

Yodle's continuing to provide limited services after plaintiff sought to terminate the

contract becauseYodle has demonstrated that all of the potential customers who were
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drawn to Yodle's adverSite were fonruarded to plaintiff. The parties' contract does not

provide for punitive damages, plaintiff's costs in bringing this action, or plaintiff's

attorneys fees. Thus, in the event that plaintiff completely succeeded in his breach of

contract cause of action against defendants, plaintiff's total contractual damages could

be no greater than a full refund of the $1,638.00 that defendants collected from plaintiff

for monthly management fees and advertising fees.

It falls to plaintiff to demonstrate that the law does not support summary

judgment and/or assemble and present facts sufficient to require a trial of any issue of

fact to defeat this part of defendants' motion (Zuckerman v. city o , 4g

N.Y.2d 557 , 562 t19B0l). Plaintiff has failed to meet his burden of demonstrating that

the law supports his receiving anything more than a full refund on his breach of contract

cause of action or raising any triable issues of fact regarding the amount of money

Yodle collected from plaintiff or other damages incurred by plaintiff as a result of Yodle's

alleged breach of the contract.

Accordingly, plaintiff's motion is denied and defendants' motion for summary

judgment is granted to the extent of dismissing plaintiff's causes of action against Long

and Leitch and dismissing plaintiffs'fraud, anti-racketeering, Penal Law and consumer

protection causes of action against Yodle, and finding that plaintiff's total damages on

his breach of contract cause of action cannot exceed $1,638.00 in the event that

plaintiff succeeds in proving that Yodle breached the contract, and amending the

caption by deleting Long and Leitch as defendants.
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DATED: SEPTEMBER I/ .2011

CHRISTIAN F. HUMMEL
ACTING SUPREME COURT JUSTICE

Papers considered:

Notice of Motion dated February 28, 2011; Affidavit of Charles E. Collins, lll
dated February 28,2011, with supporting documents;

Notice of Motion dated April B, 2011;Affidavit of Bradley Leitch dated March 31,
2011, with supporting documents; Affidavit of Scott Long dated March 22,2011;
Affidavit of Michael Gordon dated March 30,2011; Affirmation of Neil H. Rivchin, Esq.
dated April 1 1,2011; Memorandum of Law dated April 1 1,2011;

Notice of Motion dated May 23, 2011; Affidavit of Charles E. Collins, lll dated
May 23, 2011, with supporting documents;

Memorandum of Law dated June 20, 2011, with supporting documents;

Affidavit of Charles E. Collins, lll dated May 23,2011.

ENTER.
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