
STATE OF NEW YORK
COUNTY OF RENSSELAER SUPRE$E COURT******************************** ******

Charles E. Collins, fII,

Plai-ntif f ,

AFFIDAVIT IN SUPPORT
OF TI{OTTON TO REARGUE

- against -
Index No.: 23327L

Yodle, Inc., Scott Long and
Brad Lej-tch r 1ALENDAR #: 41-0576-2010 r?

:E l'.t,flDefendant(s), HON. CHRISTIAN F. HulmEt.:,'r:f1i
c-") ;,r1.,';n************************************** t;, r'., ,,,i1

srATE oF NEW YoRK ) " 'i,,;';
COUNTY OF RENSSELAER )ss.: '=:l ,tl--1il

charles E, collins, rrr, being duly sworn, deposes .r,a ".ft. "",,t;i!1ix) :'ir-(1.ThatIamtheP1aintiffintheaboveentit].ed'proceeding*.l
and make this Affidavit in support of my Motion to Reargue

pursuant to CPLR 2227(d) of the court's Decisj_on and order dated
September LAt 2AL1 and entered September 2L, ZT\,L.

A copy is annexed as Exhibit 1

2. That at all times Long and Leitch were acting within the
scope of their employment with Yodte whose main office is located
at 50 west 23rd street, suite 401, New york, New york 10010.

3. That at the time r f iled the Amended complaint 2, r did
not have a copy of the contract as it was not attached to the
complai-nt, r did not have a copy of the transcripts of the
conversations between Leitch and myself in order to fully document

I-,eitch's knowingly f alse and/or deliberately m-lsleading statements
in order to induce me to sign their contract for advertising, The

transcripts were not provided and Rivchin refused to provide them

to me untj-l he filed his motion for summary judgment even though I
requested the transcripts in rny second set, of interrogatories in
rr23.

4. Pro se complaint should be construed 1iberal1y in favor
of preader, Pezhman v, city of New york, 29 AD.3d 164 (Lst Dept.



2006 ) .

Malik v. Coughlin, 133 Misc.2d 245 held pro se pleadings

shouLd be held to a less stringent standard than those drafted by

lawyers, Macy v. New York State State Electric and Gas Corp, B0

AD.2d 669.

5 . That documentation will refer to the folloi^rinq;
A0 = Affidavit in opposition dated May 23, ZAII
RB = neply Affidavit. dated .Tune 23, 2011

6. The Order states on page 6:

Plaintiff complains in a series of conclusory
allegations, innuendoes, and rhetorical questions that
defendant's defrauded him. The first noticeable problem with
plaintiff's fraud cause of action is that the parties entered
into a contract and a cause of action for fraud does not
arise where the alleged fraud relates to breach of contract

Thus, absent a legal duty owed to plaintiff by
defendants that is independent of the duty encompassed bythe
contract, plaintiff's causes of action grounded on fraud are
not cognizable Pl-aintiff does not even explain what the
contact encompassed much less set forth what noncontractual
duty owed to hj-m by defendants was breached by defendants.

I would refer the court to the following paragraphs which
clearly and specifically state what was not covered and what was

covered by the contract and how it was violated by the defendants.
(A0 T{ 9,10,13, !4,15, 17,18, 27,57,58 and 77}

7 . The court states on page 6:

The second problem with plaintiff's fraud cause of
action is that, even assuming for the purpose of the argument
that all of plaintiff's complaint's are breaches independent
of the defendant's duties under the contract, a cause of
action for fraud requires that plaint.iff "allege
representation of a material existing fact, falsity.
scienter, deception and injury" and each of these essential
element,s must be supported by factual allegations sufficient
to satisfy CPLR S 3016(b), which requires that "the
circumstances constituting the wronE shal1 be stated in clear
detail" ... Failure to allege any one of the reguired parts
of the fraud is fatal to the cause of action, In order t,o
establish fraud, a plaintiff is required to prove, by clear
and convinci-ng evidence, a misrepresentation, which was false
and knor,.rn by t,he defendant to be false, made for the purpose
of inducing the plaintiff to rely upon it, justifiable
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reliance and injury ... Plaintiff has alleged no specific
misrepresentation of a material fact, falsity, scienterr or
act taken by the plai-ntiff in relianee on the representation
that resulted in the injury to plaintiff.
The Order states on page I

Even assuming for the purpose of t,he argument that there
was no contract governing defendants' duties and actions,
such loses as plaintiff complains of did not result from
plaintj-ff's alleged reliance on any representation by
defendants and therefore cannot support a fraud causa of
action"

r relied on the following statements made by Leitch and r
would not have signed the contract had f known the following to be

false statements by Leitch. Leitch's knowingly made false and

misleading representatj-ons and knowJ-ng that Yodle had no intention
of doing what Leitch said Yodle would do. His false statements
induced me to sign the contract. If I hadn't signed the contract,
then the defendants would not have been able to j-llega11y record
my phone conversations, ilIegally intereept and read my e-mails
and blatantly and deliberately invade my privacy rights that r am

entitled to. Further, they would not have been able to scam me out
of ny money. The fol1or',rj-ng are the knowingly deceitful and false
stat,ements made by Leitch in order to induce me to siEn the
contract.

a. Leitch first stated that he was Google and then
stated that Yodle was "brought on by Google literally to
manage the campaigins". These statements are fatse. Ao tlf 6,

7,38 and 86); (RA nT L2,13 and lS(b). B = Brad Leitch
B: Yes, this is Google, yes.

B: So one thing we do for attorneys that are kind of
in your shoes, and r'11 set a tj-me with you to go over this,
here in a little bit, what we do j_s we actually, we're
brought on by Googre literally to manage the campaigns for
the attorney's who need it as well, and basically what we
charge is we charge $69 a month to manage this for you.

b. Leitch had me read yodle's website which states
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that their "click Rank*" bidding software was going to reduce

my click costs". This was false as documented in paragraphs
(RA {T L4, 16 and 19{d); AO'Ttr 33, 51, 52,53, 54, 8L,86,
87, 90, 101/ 104t 105 and 106)

"We optimize your media budget with our proprietary
"click Rank- bidding software to reduce your criek costs.

c. The Court on page I states:
"Plaintiff was made aware of and agreed that the

mirror image website would use a sU_ghtly different web
address and a different contact telephone number, that e-
mails, telephone calls, and messages to the new address and
telephone number. "

No, I dj-d not agree to use of a dj_fferent web address

and a different contact phone numher as Leitch specificalry
agreed to use my phone number and my e-maiI address.

Page 26 - April 8 | 2010 first rranscript
B: No-w the ca1l, as far as where they're Eoing to

come into, you want thenr calling into ttre 6ggO-
number, correct.

C: Right.

Page 5 - April B, 20L0 2nd transcript
B: Well, remember we're going to purchase the tracki-ng

number for you, so j_t can be either one. Just for
the tracking number that they see and dial.

Cr I'd rather just use my SL9-Z7A the LocaL number.
B: Okay, that works.

April 8, 2010 transcript (Def, Exh, "C") page 19

B: Yeah. wel1, but what we do viith the online is we
actually put an online form on your website, wejust copy and paste it on there, online form, andj-t's a rea11y nice looking forin, but aLl it is it
would just be put in your narne, your phone number,
your e-mail address, that way you could call them,
some people prefer to go that route.

page 12
"Praintiff has presented no evidence to contradict

defendant's transcripts of his telephone conversations
demonstr?tiirE that plaintiff knew all about yodle's services,
that plaintiff knew that he was entering into a three-month
contract with yodle and agreed to the creation of a "mirror
image" of plaintiff's existing website thaL would useslightly different web address and contact telephone number,
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that e-mai-l's, telephone calls, and messages to these new
addresses would then be routed to plaintj-ff's existing e-nai.l
address and telephone number. "

No, f did not know that Yodle woutd use a slightly
different web address and contact telephone number, that e-
mail's, telephone calls, and messages to these new addresses

would then be routed to plai-ntif f 's exist,ing e-mail address

and telephone number

The Court does not address the fact that, on trlro
occasions I e-mailed Long telli_ng him that my phone calls
were not to be recorded (Complaint {{ L9,2A,21 and 22 and

Exh. 5, 6 and 7\

The Contract (Def. Exh. "A") drawn up by yodle statess

"1. YODLE SPONSORED SERVICES." ... "The yodle Sponsored
Services may also include call recording, and Customer (a)
may request call recording be turned off at any time and (b)
is responsible for notifying, and obtaining the conseat of,
its staff that their calls may be recorded.

The contact is very clear stating 1) that yodter lndy

record, which does not mean t,hey are going Lo and 2) the
customer (ne) nay request call recording be turned off at any

time. Yodle, unknown to me continued to'record my phone

conversations after Long was told at least twice not to
record my phone calls. r had no way of knowi-ng they were

recording my phone calls until Mr. Rivchin admitted in his
affirmation that my phone conversations with clients were

being recorded and Yodle's response to my firsl set of
interrogatories that for legal purposes they had to give the
message that my calls rnay be recorded. (AO T,lt 55 and 59).

Mr. Rivchi-n in his Af f irmation {Exh. 4 ) 1t1,7

Plaintiff knel,u that yodle was going to trach his e-
mails and record his telephone calls,

This statement by Rivchin is totally false.
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Answert ..., "it is Defendant yodle's standard
operating and marketing procedure and for legal purposes
to inform callers that their calrs are being recorded. "

As documented above, f did not know t,hat a different
contact telephone number was going to be used and that my

telephone cal-}s, e-mails and new messages were going to a new

telephone number and e-mail address to be forwarded to me as

documented above by quoting Leitch's statements to me and

supported by the transcripts supplied by the defendants.
Leitch agreed and specifical.ly stated yodle was going to

use my phone number 518-274-0380 on yodle's mirror image of
my website. Yodle used their trackl-nE phone number instead.
Leitch knew by using my phone number, that yod.le would not be

able to record ny phone conversations or voice messages. Had

f known Yodle was going t,o use their tracking number and

record my phone conversations, I would not have signed the
contract. rf r wanted Yodle to record my phone conversations,
r would have told them to use their trackinE number rnrhich T

did not do and specifically tord them to use my phone number.

(AO tllT LL, 55 and 56 )

d. Leitch agreed, as documented in the last paragraph,
that Yodle was going to use my e-mail address of
makedivorceeasyGaol.com and specifically stated so. yodle

unknown to me used their e-mail address for me, That had

Yodle used my e-mail address, yodle would not have been able
to intercept and Long would not have been abte read my e-
mails. Had I known Yodle was going to intercept. and read my

e-mails, I would not have signed t,he contract, (AO {T 10, 11,

13n 65, 66, 70, 71, 72, 73, 74, 76 and 106(b) )

April 8t 2ALA transcript (Def. Exh. "C") page 19

B: Yeah, we1l, but what we do with the online is we
actually put an online form on your websiter w€just copy and paste it on there, online form, and
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it's a really nj-ce looking form, but all it is it
roould just be put in your n€rme/ your phone number,
your e-maiL address, that way you could call them,
some people prefer to go that route.

e. Leitch stated that the 969,00 covered everything he

showed me. Nowhere was I told that yodle was marking up the
cost of each click and in fact, Leitch specifically told me

all of my advertising dollars were going to the search

engines. {A0 nf 6, 15, 18, 30, 34, 36, 91, 92 and 106(d)).
Page 4 transcript April 6, 2010
B: So one thing we do for attorneys that are kind of
in your shoes, and I'11 set a tjme with you to go over
this, here in a little bj_t, what we do is we actually,
we're brought on by Google literally to manage the
campaigns for the attorney's who need it as weII, and
basically what we charge is we charge $69 a month to
manage this for you.

On April 8, 2010 l-,eitch stated (franscript nef , Exh. ',C")!
Page 26
Bl Okay. Just want to make sure, and if you scroll down,

you'll see the $750 mont.hly budget, works the same as it
always has with AdWords, and you have the 969 managenrent
fee, it's pretty basic ...."

On April 8, 2010 Leitch stated (Transcript Def . Exh. "C',):
18 (AO ,tT 30)
But this is one of rny personal accounts. What loe do is
we charge $69 a month to manage the AdWords for you.
$69 to manage.
And of course you have your monthly budget, which is
goj-ng to the search engines themselves.
Now that $69, does that also cover Bing and yahoo?
Yeah, that includes everything I've shoum yor,

f. Leitch stated that all of my advertising dollars
were going to the search engines. over 95% of the ad.vertising
dollars was going to yodl_e and not the search engines. As

stated in n L2 of the Complaint, yodle had no intention of
spending the $750 for advertising on advertising. l,eitch knew

Yodle was "pocketing" money not spent on advertising. (Ao T,!l

36 and 90).

pa9e
B:

B:

B:
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On Aprj-l 8, 201-0 Leitch stated (Transcript Det. Exh. "C")i
page 18 (AO tl 30, 51)
B: AIID OF COURSE yOU |AVE y0ttR UOIUTHLY BtDcEf , WHICH IS

GOrlrG fo TrfE sE4grcH EtrcrNEs THEMSELVES.

page 26 (A0 "lT 30, 51)
B: Okay. Just want to make sure, and if you scroll down,

you'll see the $750 monthJ.y budget, urorks the same as it
always has with AdWords.

page 25
so you pay everything to us directly and of course we
take your investment and invest it for you.

Leitch stated, "your monthly budget, which is going to
the search engines themselves" and "rire take your investment
and invest it for you". Right into Yodle's pocket. Both

statements are specific and unambiguous that all of my

advertising dollars are going to the search engines. Not to
Yodle and the search engines, just the search engines.

Yodle charged me $203,68 plus a $69.00 management fee

for 2l- clicks which would have cost me 912.94 with Google.

i. That had I known that yodle was going to charge me

$750 per month for advertising, spend only 9203.68 per month

for advertising, that would have cost me $L2,94 with Google

Adwords, and pocket the remaining money, I would not have

signed the contract. This is a failure to disclose a material
fact. l,eitch stated all of the advertising dollars were going

to the search engines. Nowhere in the transcripts does yodle

state that they are marking up the cost of the advertising,
According to Leitch. the $69 management fee covered

everything.
j. Leitch knew that yodte had no intention of spending

t.he advertising money on the search engines.
k. Leitch knew Yodle had no intention of spending the

fu1l advertising budget and knew yodle was going to "pocket"
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the advertisi-ng dollars not spent.
1- That Leitch totd me that rny cost, in New york city

per click would b* $g to 95. (Ao n 44, 50).
April Bt 2010 transcrj_pt (Def . Exh. ',C") page 5

B: Well usually, I would say in your market in New
York City it's probably goJ_ng to be maybe anyarhere
from three to five dollars per click?

epril B, 2010 transcript {Def. Exh" "C"} page 14 statesl
B; So let's say the number one click is $5, this

number four clj_ck over here is 92.50, paying half
as much for clicks, if you get just as many clicks,
that'd be a much better scenario to be in, right?

Cr Right.
B: So that is what we are constantly doing for the

di-fferent users that we have.

As my ads only covered part of the Capital Di_strict, the
cost for my ads in this area should have been considerably
less than the cost in New york city. yodle charged $203.6s
plus a $69.00 management fee for 21 clicks. At 9203.69 my

cost per click was $9.69 and adding the management fee my

cost per click was $272.68 divided by 21 is $12.98 per ctick.
Yodle is charging rne double to triple the amount for up state
ads compared to New York City ads. This makes no sense.

Leitch also stated that they were going to reduce my cost in
New York city from $5 dorr,rn to 92.50. My ads never ran in New

York City as promised. (AO n,ll 16, 22, 28, 37, 3g, 52, 93, 9g

and 99)

m. l,eitch took me to yodle's website during the sales
presentation. Yodle's website states that they have

"strategic partnerships" with Google, yahoo, etc. (Ao ll{ gs)

''GET }TORE CALLS AIID E-UAILS

Advertising in the sponsored section of search engine
resurts is one of the fastest and most measurable methods for
growing a wide presence online for your business, and it is
an important element of the Ouick Results package. yodle has
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strategic partnerships with all the major search engines,
including GloogJ.e6, Yahoo!@, Aing@, AOL'@, and Ash.com@, In
aggregate, our partners make up more than 9Ot of all search
traffic, "

This statement is totally false as documented by

Google's Reseller statement which was just provided as an

attachment to the documentation in defendant's response to my

Affidavit in Opposition. This document is not on yodle,s

website. (RA tr 1-4 )

Be careful of a company is secretive or won't clearly
explain what you'll get in return for your money.
Every advertiser pays the same price for AdWords. We
don't give discounts or preferential rates to anyone.
Most agencies charge a markup on top of the cost of
Adwords to cover their costs. Spending money on Google
AdWords will not improve/harm your natural search
listing. Ber^rare of SEOs that claim to guarantee
rankings, allege a "s;lecial relationship,' with GoogJ-e,
or advertise a "prj_ority submit" to Google.

Yod1e stating that they have "strategic partnerships" is
the same as claiming they have a "special relationship" with
Google whj-ch they do not according to Google.

n. The Contract states that yodle would use my content

Eiven to them. That had I known they were going to change my

content given to them, i.e. changing my phone number and e-
mail address after Leitch agreed to use them, f would not
have signed the contract. (AO !f,ll 10)

"1. yODLE SPONSORID SERVICES. yodle will create
advertisements based on the content submitted by customer
hereunder (t.he "customer content" ), with informatj-on about
Customer's business (the ttArlgtt 

I . tt

o. That Yodle was going to increase my click to call
ratio and increase the number of calls I was going to
receive. (AO 'Tll 24, 41, 48, 51, 55, B0 and 96)

Leitch in his sworn affidavit (Exh. L) n?g statess
..I explained to him that yodle's goal was to provide

him better quality clicks by increasing his conversion Rate
(...) - in other words, turning Cticks into calls.
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As documented Yodle did absolutely nothing to turn my

clicks into calls. (AO ',[ 48, 49\

p. Leitch stated that f would be paying by the click,
for my advertising just as I was doing with Google Adwords.

(AO {f 22, 29, 31, 35, 36, 91, g5 and 87)

On April 8, 2A10 l-,eitch stated (franscript Def . Exh. "C,')

Page 26
B: Okay. Just want to make sure, and if you scroll down,

you'lI see the $750 monthl-y budget, r*orks the same as it
always has with AdWords, and you have th€ 969 management
fee, it's pretty basic ...."

Leitch in h.is affidavit (Exh" 1) qzI states under oath:
It is important to understand that yodle only charges a

client's Advertising Budget Account, if a searcher clicks on
the client's ad in a search result and goes t.o tbe client's
website.

q. Gordon states that I was not. paying by the click
and that I signed for a fixed monthly Advertising Budget Fee.

Had I knoron that I was going to be charged by a fixed monthly

fee instead of per clj-ck, I never would have signed the
contract. (AO {{ 22,29,31r 35r 361 81, 85 and 87)

Gordon in his affidavit (Exh. 2) in tB avers!

"As Leitch states in his Affidavit, yodle does not
promise its client$, nor did it prorui-se plaintif f / that it
will increase Clicks and reduce that Click cost below what
search engines, like Google AdWords, charge its customers.
Unlike Google AdWords, which charges its customers by the
click, Yodle charges its customers a fixed monthly u-nagement
Fee and a fixed monthly Advertising Budget Fee."

r. Leitch stated that my ads would cover New york

State, y€t Long and Yodle used their geographical modifiers
in order limit my coverage that didn't even include all of
the Capital District. Had f been told that my ads wouldn't
even cover the capital District, r would not have signed the
Contract and also because f already advertise in this area..

Leitch knew that my reason for using yodle was to expand
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outside of the local area. (AO tlifi 4L,42r 43, 44,45 and 46)

In the April 6t 2010 transcript (Def. Exh. "8"):
Page 3
C: Right, welI, f mean, fty area is basically Hew York

State.

B: Hey, that's fine, that's fine, L can talk to anyone -
you just gotta let me know where you're at. So rrrhen I
say geotarget, that just means the population you want
to push your ads out, to. So whether that's l{anhattan,
whether that's Brooklyn -

C: All of l{ers York State for Google ads. It makes no
difference what county I prepare the papers for, it's
the same paperwork.

Page 6
B; Well usually, I would say in your market in New York

City it's probably qoing to be maybe anlnrhere from three
to five dollars per click?

Page 2i-
B: What we're going to be doing is we're goinE to be

setting up kepnrords with zip codes, !,lanhattan, Brooklyn,
a lot of dif ferent combinati-ons "B: Absolutely. So you know you're saying you feel like the
geotargeting, people are only calling you from Brooklyn,
lile $rant to make sure you're getting calls fronr alL of
Ner.r York State, not just Brook1yn.

Page 23
B: ...we can always change the budget to get more

aggressive, you're covering all of New York State

Long did not include any geographical modifier that would

have alloroed my ads to be seen j-n Manhattan, Brooklyn, or the rest
of New York State as it is Long's job to reduce and lilrd-t the area

of coverage for the ads.

Geograpbical Modi fiers
B. The Court should have addressed the issue of the

geographical modifiers used by the defendants as documented in (AO

tT'{ 4I, 42, 43, 44, 45, 46 and 47 } .

I was told by Leitch that my ads woul-d cover "al-l of New York

State and not just Brooklyn". My ads did not cover New York State
or Brooklyn. My ADs were run in this area and didn't even cover

the Capital District because of Yodle's deceit with the

Geographical Modifiers.
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Defendants use key words and then multiply them by the number

of Geographical Modifiers which reduce your coverage. I was being
conned and my advertising campaign was beinE deliberately
torpedoed by Yodl-e. rhe 896 terms l-imits my area because of the 64

geographical rnodifiers. rt is a way for yodre to restrict my

coverage and to restrict the number of clicks r Eet. This is part
of the con. This puts more money into yodle's "pocket".

The geographical modifiers used by yodle in my case are:

For Rensselaer County; Rensselaer County, 12191" I LZA52
(cropseyville), cropseyvillef 12180f Troy Ny, wynantskirl,
I2L40 (poestenkifl) poestenkil_I , |ZIBZt LZI79, West Sand
Lake, Rensselaer, Averill park, East Greenbush, Melrose Ny,
Sand Lake Ny, Grafton Ny, East Schodack, Valley Falls Nyr
Castleton on Hudson, Nassau, petersburg Ny, $chaghticoke,
stephentown, Berlin NY, East Nassau, Johnsonvilre Ny, cherry
Plain, Brainard NY, schodack l,andinq, Hoosick Falls, Hoosick,
Buskirk, North Hoosick and Eagle eridge. fhe preceding are
all in Rensselaer County

As Yodle used Rensselaer County, all of these other towns and

villages being listed j-s redundant, Leitch, Long and yodle know

this t

Listing Troy, L2L79, 12180 , L2L8L, t2LB2 is red.undant as they
are all in Troy. The 121-81 zip code is for postal mail boxes. zip
code L2052 and Cropseyville are the same. zip code !ZL40t
Poestenkill and Cherry Plain are the same. This reduces t,he number

of modifiers claimed by Long, Besides there were 62 and not 64 as

claimed by Long.

For Albany County Yodle lisLed: Green Island, Watervliet Ny,

Newtonville NY, Cohoes, Latham, Glenmont, Gullder1and,
sli-ngerlands, Delmar NY" selkirk and Guild.erland center.

so, if someone lj-ves in Altamont, Berne, Bethlehem, coe)rmans,

colonie, Knox, Menands, New scotrand, Revena, Rensselaerville,
voorheesville or westerlo all in Albany county, r am out of luck
for them to see my ad because of the geographical modifiers yodle
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placed on my ad.

For Columbia County Yodle listedr North Chatham, Old Chatham,

Malden Bridge, ?*est Lebanon NY. Unless the person searching for a

dj-vorce lived in one of these four towns in Columbia County I was

out of luck for anyone to see my ad.

For Schenectady County Yodle l-j-sted: Schenectady, Alplause.
Unless the person searching for a dj-vorce lived in Schenectady or
A1plause, I was out of luck for anyone to see my ad if they lived
in any other part, of Schenect,ady County.

For Saratoga County Yodle listed: waterford, Clifton park,

Rexford NY, Mechanicville, Round Lake NY, Ballston Lake and Burnt
Hi11s. Yodle did not even list Saratoga $prings.

Yodle used Williamstown, Massachusetts and North pownal,

Vermont. fhe chances of getting a cl-ient from one of these two

towns is slim to none.

If Yodle had used the different area counties or the State of
New York, I would have had considerably more coverage. yodle

didn't want this and both Leitch and Long knew that Yodle never

had any intention of running my ads in New york City or the rest
of the State of New york.

Yodle used Rensselaer County, but did not use the other locaI

counties such as Albany, Saratoga, Columbia, Washington, Greene,

Warren, Fulton, I{ontgomery or any other counties within the state.

Yodle was deliberately limiting the geographical area of rny

searches in order that there for more money for yodle to "rol1
over" and to "pocket" in the end.

The above crearry shows that my geotarget area was New york

State and that Leitch was fully aware of this and that my coverage

area needed to be expanded. rn fact, Leitch deliberately lied to
me when he stated "we want to make sure you're getting calls from
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aLl of New York state, not just Frooklyn" and "you're covering alL
of New York State". ?his is a material fact.

Geographical modifiers sound good, untir you realize r*hat

they are actually doing to your ads. They are costing the business
potential clients. Further, most of the towns and villages listed
by Yodle above, have small populations compared to cities like
Saratoga Springs, New york City, Brooklyn, Rochester, Utica,
Buffalo, etc. But it looks good to have all of these little towns

for Yodle to claim they have great geographicat modifiers to use

to multiply the keywords they use to ctaim hundred.s of terms they
are using. Thj-s is deceitful and a fraud. yodl_e is a scam.

QUALITY OF CLTCKS

The Court should have addressed t,he issue of "quality of
clicks " .

Gordon in hj-s affi_davit (Exh. Zt 1t9 swears under oath:
"Yodle also uses a propri-etary software program designed

to evaluate the most cost ef fective pclsition for a cl-ient's
ad to appear on search engine pages to generate quality
clicks. "

Gordon in hj-s affidavit (Exh. 21 1t9 statesl

campaign, which incrudes selecting keywords and repeatedly
reevaluating tbem to generate quality Clicks (i.e.,' Clicks
that convert into or result in the searcher directly caIJ-inE
or e-maiJ.ing the client); targeting the advertising campaign
to designated geographical areas to, also, generate quaiity
Clicks i

teitch in his Affidavit (Exh. 1) n?g states:
To the contrary, I explained to him that yodle's

goal was to provide him better quarity cricks by increasing
his Conversion Rate (... ) in other words, turning CJ"icks
into calls,

This is more nonsense by Yodle and Leitch. If yodle's goal
was to provide me "better quality Clicks by increasing his
conversion Rate (...)- in other words, turning cricks into calrs,',

o
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what specifi-c action dj-d Yodle take to do this? what, did yodle dc:

to increase my "Conversion Rate"? If the click has already been

made, what did Yodle do or suggest in order to turn "clicks" into
"call-s". Kelnrrords and geographj-ca1 modifiers are used to get the
clicks. Yodle's reference to keywords and geographical modifiers
has nothing to do with "Quality Clicks" as "Quality Clicks" result
from "converting clicks into calls" as stated above by Leitch.

Yodle did absolutely nothing to help convert "clicks" into
"ca11s". It's another sound bite for the lawsuit that sounds great
until you realize what Leitch, Gordon and Long are st,ating.

More propaganda by Yodle, Gordon and Leitch. What is a

quality Click? Yodle's definition: "Clicks that convert into or

result in the searcher directly calling or e-mailing the client".
By Yod1e's definitionr lou need clicks in order to get "quality"
cl-icks.

Using the word "quality" is nothing more than yodle trying to

explain why a client gets less cIj-cks from their service and j-t

makes their service sound tike somethj-ng it is not. Like Long,

Gordon refers to the designated geographical areas. That issue was

just discussed. It has been stated that Yodle bids on the ads for
the different search engines. You cannot j_ncrease "quality"
Clicks, if Yodle is restricting your geographical area as

documented above. fhe more clicks you receive, the better your

chances of getting a "quality" click and a better chance of

gett,ing a client. This is supported by Leitch's statements below.

The April 6,2010 transcript (Def. Exh. "8") Leitch made the

following statements:
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page 2
"B! Right., right, ri-ght. Now what we want to make sure

again is to make sure that you're getting that click to
call conversion, we want to watch out for, and that's
what wrong with yours, which don't sweat it, you're in
the same boat with a lot of attorneys. So just to gj-ve
you an idea just kind of an average kind of par value
toould be 1.8*. So at least you want 18t of your clicks to
turn into phone calls. "

Therefore, in order to increase the number of quaU_ty clicks,
you have to increase the number of clicks.

Page 5
B: "What I will do is I'11 set up a time for you, I'11

pu11 up somebody that is very similar t.o you and in your
same lj-ne of business, show you exactly what kind of
call volume, what kind of click volume you should be
getting each month, that way it'1l give you a better
idea of rlihere you should be. This is kind of a range
from just regular moderate budgets, w€'re seeing
anywhere from 40 to 45 calls a-month, just from just
regular sized budgets. So for instance, if you got 100
callr or 100 clicks, I would expeet you to turn out at
Ieast 2O phone calls frm that.

Gordon in his Affidavit (Exh. 2) {8 contradicts Leitch,s

statements by stating!

. r, "Merely increasing the number of Clicks and reducing
a client's cost per Click, as l,eitch explains in his
affidavit. and as the Plaintiff acknowledged in his April 8,
2010 telephone conversation with l,eitch, does not translate
directJ.y into more business for the client. "

The amount of clicks a person gets is going to be dependent

on t,he keywords used and the geographj_cal area. By reducing the

number of kelnuords or by reducing the geographical area Yodle will
reduce the number of clicks a client receives. Therefore, the J-ess

clicks you receive, the less of a chance the client will get a

"quaIity" click. As stated by Leitch you can expect to get only

L8% of the clicks turning into guality clicks. There is no way to

know, if a click is going to produce a "quarity click" before the
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click is made. Therefore, the more clicks you receive, the better

chance of gettinq a "quality click".

10. the Court should have addressed the issue of defendant's
"ro1] over" of my advertising dollars and my argument that yodte

had no intention of spending the advertising dollars as they
"pocket" the money is not spent on advertising with the search

engines" This shows that Yodle makes more money by not advertising
than by advertising. This further proves that ycdle had no

intention of doing the advertising they stated they would do {Ao

'!T1l 14, 22, 37, 38, 39 and 40)

The Contract (Def . Exh. "A'r) statess
Customer will pay yodle all amounts due under the

Agreement, and Customer hereby authorizes Yodle to charge the
credit card or other payment method provided. The setup fees
and the first month's advertlsing budget and management fee
(the "Initial Charge" ) are due on the effective dat,e. Anounts
due are autsnatically charged, in advance, and are not
refundable.

Long in his Affidavit (Exh. 3) in tt13 avers!
"Finallyf plaintiff incorrectly and falsely claims in

his conplaint that Yodre pocketed his unused Advertising
Budget Fees. In fact, as stated in the Yodle Contract, yodle
rolled over into iluly all of Plaintiff's Advertising Budget
Fees that had not been used, and those moneys remained in
Plai-ntiff 's Make Divorce.gasy yodle account."

Gordon in his Affidavit (Exh. z\ in n7 swears under oath:
Confrary to plaintiff's misLaken cLaim that yodle

"pocketed" the unused balance of his Advert.ising BudEet
Account, I &rnr also, attaching as Exhibit rr0'r a copy of
Yodle's records which denpnstrates that Yod1e did not pocket
the $1 ,A25.7A, but maintai-ned it in Plaintiff 's "Make bivorce
Easy" account. "

Defendants persist in rnaking the argument that the monthly
advertising dollars noL used are being "rolled over", but are
wrongfully refusing to provide to me by way of my interrogatories
an accountability of such. They are failing to tell the whole

story as they are deliberately deceptive and t,ryj-ng to mistead the
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court as to what Yodle is actually doing with the "ro11 over"
money.

Yodle has a deceptive and deceitful sale practice and their
scam is a fraud, Yodre collects $750 for advertising and spends

$203.68 leaving $546.32 in the account. The next month Yod1e rolls
over the $546.32, collects another $750 and spends 9203.10 so the
account halance is $ItA93.22. The third month the g1,0g3.ZZ is
rolIed over and Yodle collects another $750 and spends 967.53
giving an account balance of $L,775.69 that has not been spent and

your 3 month Contract is up. You now have the choice of continuing
with Yodle paying the monthly recurring fees (maintenance +

advert,ising eudget Feeo contract f10) or stopping their service.
eccording tCI the Contract (Def. Exh. "A"). this g117?5.69 is not
refundabre. The money has been "rolIed over" in the account, but
you are not entitled to get it back. yodle has your gl,T?5.69 in
their possession, rt is Yodle's to keepll Yodle has "pocketed" the
unused advertising hudget fees.

rt was previously documented that my cost. per click was gg.T0

as f had 21 clicks and I was charged $203,68. That was not my

actual average cost per click as Yodle charged me 9750 for the
mont,h and they get to keep the advertising dollars not spent. This
means my actual cost per click was $3S.ZL (750 + 2I). Adwords

charges me 87 cents and Yodle charges $35.71. This is a failure to
disclose the furl cost of the cost per click by Leitch and yodle.

Gordon and Long both stated under oath that the money was

"ro11ed over" and "maintained it in plainti_ff's "Make Divorce
Easy" account". Once the Contract (Def . Exh. ',A,') is terminated or
canceled, what happens to this $11775.59? yodle just keeps it
forever in my "Make Divorce Easy" account"? I doubt it.

The question now before the court is yodle reporting this
money? Gordon states in his Affidavit, (Exh. d) !T3
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. r. "35th fastest growing pfiv4le business', n..
There is only accountability to the owner(s) of yodle.

Upon information and belief this i_s only the tip of the
fraud. Yod1e collects $2t457 (819 x 3) less $207 (69 x 3) for
maintenance and minus $474"3t (203.58 + 203.10 + 67.53) for
alleged advertising. Yodle has $1r775.69 in the client's account.
Upon information and belief the money in the client's yodl-o

account is not earned income, so they are not paying taxes on it.
upon information and belief for tax purposes. the onry income

Yodre has to clajm is $681.31 (2a7 3 mo. mainr + 474.31 adver) ir
received for its alleged services, For everyone they are
def rauding out of tens of mj-Ilj-ons of dollars, what is happening

to this money that, is left in the clients' account.s? yodre is
claiming revenue of 45.9 Millj-on Dollars (Exh. 13).

The question before the Court, is how much of this 4S,g

Million Dol-Iars is of the "rolled over" money variety?
Upon information and belief the 45.9 Million Dollars probably

does not include the money t,hat has been "rolled over" in past
client's accounts and "supposedly" just sitting there as yodle has

not, earned this money yet, Upon information and belj-ef Yodle ha.s

probably f j-gured a hray to get this money out of the accounts, once

they are abandoned, by their past clients, without claiming this
money as income. Upon information and belief Yodle could be taking
in over 80 Million a year but only declaring 45.9 Mil-lion Dollars
in revenue as st.ated by Inc. 500 (Exh. 13).

All. of the Defendants and Rivchin, (in his Affirmation
tExhibit 4'll18l) have made a big deal out of the fact that yodle

"rolls over" the unused advertising dollars each mont,h in t,he

client's account swearing to under oath that yodle does not

"pocket" the unused advertising dollars. This is one of the most

rel-evant issues of the case.



2L

Yodle is making more money off of the "roll over" of unused

advertising dollars then they are making off of the advertising.
In the April 8, 2010 transcript (Def . Exh, ,,C',) Leitch

states;
page 10:
B: This shows obviously we know what we're doing, there's

over 21'0OO live campaigns we have for: our clj-ants now,
and down here you have different partnerships.

rn Forbes article (Exh. 19) court cunninEham, cEo of Google

is quoted as sayingr

Yodle's payment pran works like a calling card. After a
$447 initial fee, business owners set, aside anrrwhere from
$900 to ssr000 per month in an account to be draw: down as
the clicks accumulate.

rf Yodle "rolls over" on average $100 per month per campaign

(2r,000'J I this is $2rr00r000 rolted over each month or g25,200,000

per yeart $200 would be $4,2A0,000 per month or g50,400,000 per
year, $300 wourd be $6,300,000 per month or $75,Gja,000 per year,
$400 per month would be $8,400,000 per month or $10018001000 per
year and $500 per month would be $10,500,000 per month or
$L26r000r000 per year.

rn my case, yodle charged g7s0 per month for 2 months for a

total adverti-sing budget of 911500. yodle spenr $203.69 in Hay and

$203.10 in June for a total of 9405.28. gj.,500 4A6.7g =
$rt093.22 for tr'ro months or $546.61 per month was "rolred over",
At $546.61 per month would be $LLt47?rB10 month or g126 tTqstTzo
per year. At $900 to $5,000 per month advertising budget, the
figures could even go much higher.

This supports my position that Yodle makes more money off of
the "ro11 over" money then Yodle does with the actual advertising.
Yodle is defrauding its client,s of millions and tens of millions
of dollars each year.

Gordon in tTB of his sworn Affidavit states!
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"fherefore, Yodle cannot afford t,o operate in a way
that would give its clients, including praintiff, reason
t,o feel they are being cheated. "

Yes, Yodre can very well afford to operate in a in a way that
would give its clients, including nlaintiff, reason to feel they
are being cheated because they know there is nothj-ng they can do

about j-t except to stop using Yodte service and losing their hard
earned money.

Remember, the money in the account is yodle's to keep, as

they do not refund any monies coll-ected. what is happening with
all of this "rolled over" money? This is not earned income, so it
probably isn't being declared. Is yodle borrowinE against itr rn
order to borrow against this money, what. is yodre claj:ning its
interest is in this money is?

11. The Court did not address the i-ssue of yodle's "Click
Rank" software that they claim was going to reduce my costs per
click. (AO 33, 51, 52 and 53)

Yodle's websj_te (Exh. 14', states:

1. ''FULL SERVICE CAUPAIGN MAIIAGEI{ENT

our robust sponsored advertiei-ng offeri.ng everything
from.keyword portfolio creation and ad copy writing to
setting your geo targeting parameters and modifiers. we
optimize your media budget with our proprietary crick
Rankrx bidding softurare to reduce your cliek costs and to
maximize the number of quarified phone carrs and e-mails
that your advertising investment generates. " In
aggreEate, our partners make up more than 90? of all
search traffic. "

Leitch in his Affi-davit (Exh, 1) ,fi8 sworn under oathr

t... At no tj-me in my telephone conversations with
Pl-aj-ntiff did r ever represent. to him or promj_se him thatyodle would increase his click count, reduce his cost per
click t ax charge him the same per click that the engines
charge Yodle.

Based upon yodle's deceit concerning the geographical
modifiers and obtaining "quarity" clicks, yodle's "crick Rank"
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bidding software system is used to reduce "click costs" by putting
a cap on the cost of each click. Yodle puts a cap of say 50 cents

to 75 cents on each click, Yodle shows on their statement that the
cost of the click to the client was $9.70 on average when f was

previously paying 87 cents per click on average. yodle charged

$203.68 plus a $69.00 management fee for 21 clicks which would

have cost $12.94 with Google. Yodle charged 15 tirnes the amount

Google AdWords charges. This does not take into account that I was

actually charged $750 for the 21 click at a cost of 935.71 or 41

times the amount Google charges. Yet, Yodle claims that its "Click
Rank" bidding software was going to lower my click costs. The is a

total- lie and false representation.
Upon information and belief yodle has a markup of 1000? or

more per click, upon information and betief this is the reason
Yodle does not want to produce its costs for the advertising as it
will show that they never bid over $1.00 and then they are
charging the clj-ents 1,0 times or more than their click costs. This
i-s the "red herring" Gordon was referring to" yet, yodte's website
states: "we optimize your media budget with our proprietary click
Rankru bidding softr^rare to reduce your cLick costs". This is both

deceitful and totally false.
Yodl-e's "click rank" bidding software systern does not reduce

the crient's "crick costs" as stated on yodre's website, but does

reduce Yodle's "crick costs" by putting a cap on the cost of each

bid.
Yod1e, by using their geographj_cal modifiers and its ',Clj-ck

Rank" bidding software system, is actually torpedoing and severely
restricting the clients chances of gettj-ng a new client by putting
very tight constraints on where the ads wj-ll run and by limiting
the click costs to Yodle. Remember, the more money "rolled over"
the more money Yodle gets to "pocket".
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The defendants had no j-ntention of spending t.he $?50.00 per

month advertising dollars collected for advertising as stated in
1t12 of the Complaint. Defendants intent was to "pocket" most all
of the money with their claim of a ro11 over and Yod1e's Contract
(Def . Exh. I'Atr) states: "Amounts due are autdnatically charged, in
advance, and are not refundabLe.".

YodJ.e controLs the amount spent on advertising
12. The Court did not address the issue of Yodle controlling

the amount of money being spent on advertising. yodle not only
uses the geographical modifiers to control how nmch is spent but
also uses is proprietary "click rank" bidding softrnrare to reduce

the amount of adverti-si-ng. (AO 1T1T 2I,
Long in his Affidavit {Exh. 3} in tll avers:

"and to help yodle determine how much to spend for
the various search engines, such as Google, yahoo, MSN, and
Ask.com, among other, when individuals searched and clicked
on those key rarords. "

Gordon in his Affidavit (Exh. 2) ,ltg swears under oath:

"Yodle also uses a proprietary software program designed
to evaluate the most cost effect,ive positian for a client's
ad to appear on search engine pages to generate quality
clicks. " .

Gordon j-n his Affidavit (Exh. 2\ in 19 stat.es under oathr

...i "biddi-ng, including determining the amount to bid,
on Clicks to optimally position the client's advertising on
popular Internet search pages. such as Google, yahoo, Bing
(formerly MSN), AOL and Ask.com. to, also generate guality
Clicks

13. The Court did not address the following:
Long in his sworn Affidavit (Exh. 3) in ,tt10 states:

"plaintiff incorrectly and falsely claims in his
Complaint, t.hat, Yodle and I intercepted and read his e-mails
and prospective clients sent him and inLercepted and listened
to voice mail messages that prospect.i.ve cliente reft him.

This is absolutely false. I never read any of his e-
mails, nor did r listen to any voice messages Left for him.
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Up to this point, T did not know Yodle had been intercepting
voice messages meant for me, My allegation was that Yodle was

illegally recording my phone calls. Nor,r, Long j-s conceding yodle

recorded my cIj-ents voice messages meant for me. Nowhere j-n t,he

transcript was I informed that. Yodle was going to record my voice
messages.

14. The Order on page 9 states!

Plaintiff's complaint.s about how he was contacted by
defendants and claims that, Yodle's service was not, as Eood as
Yod1e asserts in its advertising are at most after-the-fact
realizations that had nothing to do with plaintiff's actual
decision to terminate the contract. Having decided to
terminate the contract and not participate with yodle in the
development of the adverSite for reasons having nothing to d<>
with defendants or their service, plaintiff cannot logically
complain that the results he received from Yod1e's service
were unsatisfactory. much less assert that he was damaged by
Yodle alleged failure to provide services as promised.

That at the time that f attempted to postpone the
implementatj-on of the contract/ r did not have the proof of what

Yodle was actually doing. Going over what Leitch had told me, some

things just didn't make sense. For example, why would Google bring
j-n yodle to manage their advertising accounts? Google is a billion
dollar advertising business. I started to get a bad feeling about
Leitch and Yodle. Obviously, I was right.

Yes, r can complaj-n. r did part,icipate in the settj-ng up of
the adversite or mirror image website by st,ating that yodte was to
use my phone number and my e-mail address which was agreed to by

Leitch. Yodre did not use my phone number or e-mail address.
It would have made absolutely no difference if I had

part,icipated with Yodle in further setting up the Adversite for
the following reasons.

€t. yodle used geographical ncldifiers in order to
deliberately reduce my coverage area and the number of clicks
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I would receive. I was not provided the geographical
modifiers until defendants made their affidavits for the
motion for summary judgrment.

b. The defendants admj-tted that they controlted the
amount spent on advertising though their "Click Rank" bidding
system. f wasn't going to get any more clicks than what yodle

wanted me to get.

c. As documented, Yodle collected $11500 for the
advertising budget but only spent $474.31_ which cost t.hen

about $30.00. Yodle deliberately inflated the average cost
per cli-ck from.87 to $9.70 and if you take into account that
I was charged $11500 for the clicks, then f paid over 935 per
c1ick.

d. My cost per click went from .87 to 99.70 per click
after r was shown on Yodle's website, that yodle was going to
reduce my c1J-ck costs with their "Click Rank', bj_dding system.

e. ?hat f was told that my cost per click for New york

City would be $5.00 per click and with their "Click Rank"

bidding system could be reduced to $2.50 per click.
f. That Yodle was rolling over my monthly advertising

budget dollars right into their pocket by not advertising.
g. That Yodle through their "Click Rank" biddinq

system was limiting the amount of clicks r would receive in
order to pocket the advertj-sing dollars.

h. That even after I told the defendants on at least 2

occasions not to record my phone conversations, they were

arrogant enough to continue to do so. Further, they continued
to do so after they were served with the cease and desist
order just as they continued with the website after being
served.

i. That if the Court is referring to the fact that I
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did not keep track of the key words and participate in
ranking the key words as discussed in my Affidavit in
Opposition. (AO !T 42).

april B, 2010 transcript {Def . Exh. 'rC") on page 19 states:
B: So you can actually go back in and play these ca1ls and

see exactly which calls are turning into customers and
which ones are not.

C: Right
B: Now the major advantage to this, what this a1lows us to

do is essentially rank our keyrmrds. So if you go in and
you rate one of these calls as a good call, it's going
to feed back into our system and let us know, ok, ib
came from t.his kelmord, so t,his kelnvord was a gooo
keyrord to have.
Yeah.
And visa versa., if there's a bad kelrword, you would
rate this call as a bad call and i-t wcruld feed back into
our system and let us know it was a bad call.
Not all clicks end in a cal1. For example, you get L0

cli-cks and two calls. When you look at the kelnuords it wi]l
show what words that were used for the 1_0 clicks, but you

have no way of knowinE which of the 10 clicks constituted the
two calls and therefore, you have no idea which click lead to
the call. A1so, 1 click ar 21 clicks is a very very small
sample to determine what kelrwords are working,

This is more nonsense. The person clicked on the ad

because of one of the key,'iords that was used. yodle is going

to "rank our keywords". It doesn't make any difference what

order the kelrwords are in, so it. makes no sense to rank them.

Arso, each keyrord can produce both good and bad responses,
but you have no way of knowing which keyword produced that
specific call. rt is nothingr but another ,'feel g,ood"

statement.

15. The court held that r did not make a good faith effort
in order to resolve the issues of my discovery demands. Mr.

Rivchin was not about to give me anythinE willingly as

Cr
B:
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denonstrated by t,he fact that r dernanded, for one exarnple, copies
of the transcripts of my conversations with r,eitch and Long. t{r.
Rivchin refused to give them to me as documented by his retter
dated February 8, 201L (Aff. to Motion to compel ri 8). r then sent
him a letter in dated February 10, 2010 (Aff. to Motion to Compel

!f 9) trying to make a good faith effort concerning discovery.
Rivchin blew me off and didn't respond. yet, Rivchin includes the
transcripts in his Motion for Summary Judgment as Exhibits B, C

and D. Rivchin had no intention of complying with my discovery
demands in order for him to make a mot,ion for summary judgment to
the Court after I filed my mntion to compel. In addition to
sending hin good faith letters for him to comply with my discovery
demands, I am now offering to sit down with him in a conference

room at the courthouse and go over my discovery demands with him.

16" The Court states on page I
plaintiff was made aware that it r,sas necessary to create

this platform for Yodle's services to permit the parties to
monltor and improve the effectiveness of Yodle's service in
guiding interested custoners to plaintiff's lour-cost divorce
form preparation service. Plaintiff was aware that the new
website needed to be created, developed, and tested prior to
May 3, 2010, and therefore has no legj_tj_mate basis for
complaj-ni-ng that the r+ebsite was being operated prior t'o May
3, 7ALA. Here too, defendants' allegedly fraudulent activityis part of the contract and therefore noL a proper basis foi
the fraud cause of action,

The Court states on page Lz

Plaintiff does not dispute that the transcripts show
lhat he knew that t,he new website would be created, partly
developed and tested prior to ltay 3, 2010.

No, I wag not made a\{are that the website needed to be tested
before May 3 | 2aL0' There was nothing necessary in the pratform
that Yodle needed to record my phone conversations, phone messages

and intercept and read my e-mails and keep this information on

their server.

This information was not important to the platform as Leitch
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agreed to and told me that Yodle would use my phone number and e*

mail address as documented above and in the transcripts.
This rras not i-mportant to the platform as Leitch give me the

option or choice of using my phone number, which I did.
B: We1l, remember we're going to purchase the tracking

number for your so it can be either one" Just for the
tracking number that they see and dial.

C: I'd rather just use my 518-274 the local number.
B: Okay, that works.

This was a deliberate invasion of my privacy.
"1" YODLE SPONSORED SERVfCES. Yod1e will create

advertisements based on the qontent submitted by Customer
hereunder (the "Customer Content" ), with information about
Customer's business (the "Ads")."

The Contract, prepared by Yod1e, is very specific in stating
that Yodle will create advertisement based upon the content
submitted by me. I did not submit the phone number. used by them in
their ads or on their mirror image website nor did r submit the e-
mail address they used either. Based upon this, yodle was required
to use my phone number and e-mail address and had no right to
change the content of my website by changing ny phone number to
their tracki-ng phone number and changing my e-mail address to
theirs (A0 tl"f 10, 77 )

17. The Court states on paEe 7 z

Defendants have demonstrated that plaintiff entered into
a three month minimum contract with defendant yodle, Inc.
("Yodle") on Apri-l 8, 2A1I after a lengt.hy telephone
conversation with Lej-tch, in which Leit,ch carefully explained
Yodle's services and how Yodle operates.

The Court fails to mention that T had three (3) conversations
with l,eitch as documented by the transcripts. one on epril 6, 2010

and the other two on April B, 2011. The Court also fails to
mention that the first telephone conversation on April 8, 2011- was

over an hour long with Lej-tch Eiving a sales preserltation using
Yodle's website.
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NOI Leitch dj-d not carefully explain to me Yodle's services

and how Yodle operates. As.documented above, Leitch made many

false and/or misleading representations to me about Yodle's

service and how Yodle operates.

18, The court on page 9 states:
The transcripts of the telephone conversations establish

that plaintiff was award of and agreed to defendants' actions
and there is no substance to plaintiff's conclusory
allegations of anti-racketeering and illegal behavior
directed at him.

Even imagining that there was a legitimate factual basis
to plaintiff's claims, plaintiff has not demonstrated that he
is entitled to pursue criminal and consumer fraud charges
against defendants based on their t,reatment of him or their
other customers and members of the public.

I have clearly documented that the defendants il1egal1y
recorded my phone conversations. (A0 'rtl'{ 6L, 62, 53 , 64, 65, 66,

67, 68 and 69)

I have clearly documented that the defendants illegally
intercepted and read my e-mai-Is. (AO ti,l[ 71, 72,73,74,75 and 76}

Yod1e's Website (Exh. 14), which I intend to use at trial,
states:

Call & E-mail Tracking: we provide our lead tracking and
call recording tools to view your leads, assess their quality
and monitor how they're being handled by your staff.

View your results and provide feedback

When you advertise across Yodle's network of sites with
the Quick Results package, not only are you able to track ttre
numher of phone call-s your advertisements are generating, but
you can actually listen to each calL via the Yodle "Contract
Manager" - allowi-ng you to verj-fy the quality of leads we're
generating for you and monitor how your. staff is handling
inbound inquiries.

The Defendant(s) are fully aware that they have commj-tted an
act of Eavesdropping and violating New York State penal Law
5250.05 a class E Felony and Penal Law 5210.10 a class A
Misdemeanor.

New York State Penal- Law S 250.00 Eavesdropping; definitions
of terms.
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The following definitions are applicable to t.his
article:

1. "Wiretapping" means the intentional overhearing or
recording of a telephonic or telegraphic communication by a
person other than a sender or receiver thereof, without the
consent of either the sender or receiver, by means of any
instrument, devj-ce or equipment. The normal operation of a
telephone or telegraph corporation and the normal use of the
servj-ces and facilj-ties furnished hy such corporation
pursuant to its tariffs or necessary to protect the rights or
property of said corporation shall not be deemed
"wiretapping. "

2. "Mechanical overhearing of a conversation" means
the intentional overhearing or recording of a conversation or
cliscussion, without the consent of at least one party
thereto, by a person not present thereat, by means of any
instrument, device or equipment.

3. "Telephonic communication" means any aural transfer
made in whole or in part through the use of facj-lities for
the transmission of communications by the aid of wire, cable
or other like connection between the point of origin and the
point of reception (including the use of such connection in a
switching station) furnished or operated by any person
engaged in providing or operating such facilities for the
transmission of communications and such term includes any
electronic storage of such communications.

4. "Aural transfer" means a transfer containing the
human voice at any point between and including t.he point of
origin and the point of reception.

Penal Law S 250.05 Eavesdropping.

A person is guilty of eavesdropping vrhen he
unlawfully engages i-n wiretapping, mechanical
overhearing of a conversation, or intercept,ing or
accessing of an electronic communication.

Eavesdropping is a class E felony.

New York $tate Penal Law S 250.10 possession of
eavesdropping devices .

A person is guilty of possession of eavesdropping
devices when, under cj-rcumstances evincing an intent to
use or to permit the same to be used in violation of
section 250.05, he possesse$ any instrument, device or
equipment designed for, adapted to or commonly used in
wiretapping or mechanical overhearingr of a conversation.
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Possession of eavesdropping devices j.s a class A
misdemeanor.

Defendant(s) are blatantly admitting to possessing an

instrument, device or egui-pment designed for, adapted to or
commonly used in wiretappi-ng or mechanical overheari-ng of a

conversation in violation of Penal Law 5250,10 and they are
admitting to storing said information on yodle company servers.

The following are other pages concerning the violations of
the New York State Penal Laws. (AO tltl LA2, 103 and 104)

S 190.60 Scheme to defraud j-n the second degree.

1. A person is guilty of a scheme to defraud in the
second degree when he engages in a seheme constituting a
sysLematic ongoj-ng course of conduct with i.ntent to defraud
more than one person or to ohtain property from more than one
person by false or fraudulent pretenses, representations or
promises, and so obtains property from one or more of such
persons.

Scheme to defraud in the second degree is a class A
Misdemeanor

S 190.65 Scheme to defraud j-n the first degree

1. A person is guilty of a scheme to defraud in the
first degree when he or shel (a) engages in a scheme
constituting a systematic ongoinE course of conduct with
intent to defraud ten or more persons or to obtain property
from ten or more persons by false or fraudulent pretenses,
representati-ons or promises, and so obtains property from one
or more of such persons, or (b) engages in a scheme
constitutj-ng a systematic ongoing course of conduct with
intent to defraud more than one person or to obtain property
from more than one person by false or fraudulent pretenses,
representations or promises, and so Obtains property wi_th a
value i-n excess of one thousand dollars from one or more such
persons; or (c) engages in a scheme constituting a systematic
ongoing course of conduct with intent to defraud more than
one person, more than one of whom is a vulnerable elderly
person as defined j-n subdivision three of section 260.30 of
this chapter or to obtain property from more than one person,
more than one of whom is a vulnerable elderly person as
defined in subdivision three of section 260.30 of this
chapter, by false or fraudul-ent pretenses, representations or
promises, and so obtains property from one or more such
persons.

Scheme to defraud in the first degree is a class E felony.



JJ

Upon information and belief the Defendant(s) are in violation
of Penal Law 5155.05 and 5155.30 which state:

S 155,05 Larcenyi defined.
1. A person steals property and commits larceny when,

with intent to deprive another of property or to appropriate
the same to hj:nself or to a third person, he wrongfully
takes, obtains or withhold.s such pioperty from an owner
thereof.

2. Larceny includes a wrongful taking, obtainj-ng or
withholding of anotherts property/ with the intent prescribed
in subdivision one of this secti-on, comrn_i_tted in any of the
following wayss

(a) By conduct heretofore defj-ned or known as
conmon law larceny by trespassory taking, common law
larceny by trick, eanhezzlement, or obtaining property by
false pretenses;

(d) By false promise.

A person obtains property by false promise when,
pursuant to a scheme to defraud, he obtains property of
another by means of a representation, express or implied.
that he or a third person will in the future enEage in
particular conduct, and when he does not intend to engage in
such conduct or. as the case may be, does not belj-eve that
the third person intends to enEage in such conduct.

In any prosecution for larceny based upon a false
promise, the Defendant's intention or belief that the promise
would not be performed may not be established by or inferred
from the fact alone that such promise was not performed. Suclr
a finding may be based only upon evidence establishing that
the facts and circumst.ances of the case are wholly consistent
with guilty intent or belief and wholly inconsistent with
innocent j-ntent or belief, and excluding to a moral certainty
6very hypothesis except that of the Defendant's intentj-on or
belief that the promise would not be performed;

S 155.30 Grand larceny in the fourth degree.
A person is guilty of grand larceny in the fourth

degree when he steals property and when:
1. The value of the property exceeds one thousand

dollarsi or

Grand larceny in the fourth degree is a class E felony.
The following are other paEes concerning the vicllations of

the New York State Penal- Laws" (AO T,iT 38)

Leitchn Gordon and Long are committing perjury pursuant to
Penal Law 5210.05 and 5210.10 as one statement after another is
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false as ful1y documented in my 109 page Affidavit in Opposition.
Penal l,aw S 210.00 eerjury and related offenses; definitions

of terms.

1. "Oath" includes an affirmation and every other mode of
authorized by law attesting to the truth of that which is
stated.
'2. "Swear" means to gtate unde:: oath.

5. "Swear falsely" A person "swearg falsely" when he
intentionally makes a false statement which he does not
believe to be tru€ (a) while giving testimony, or {b) under
oath in a subscri-bed wri-tten instrument

S 210.05 Perjury in t,he third degree

A person is guj-lty of perjury in the third degree when
he swears falsely" Class A Misdemeanor

S 210.10 Perjury in the second degree

A person is guilty of perjury in the second degree when
he swears falsely and when his false statement is (a) made in
a subscribed written inst,rument for which an oath is required
by law, and (b) made with the int,ent ro mislead a public
servant inn the performance of his official functions, and
(c) material to the action, proceeding or matter involved,

19. The Court on page 15 states!
Without finding that Yodle acLually breached the

contract in any fashion or even attempting to define how the
breach could have occurred, the Court finds that had there
been no breach of contract by defendants, the best position
that plaintiff could have been in was the same position he
was in prior to being contacted by yodle or paying any money
to Yodle. As plaintiff sought to terminate the Contract on
April 30, 2AIA prior to the date that yodle was to provide
the "adverSite, " plaintiff could suffer no recognizable
injury as a result of Yodle's failure to perform any of the
promised contractual services. Pl-aintif f also dj-d not suf fer
any recognizable injury as a result of yodle's continuing to
provide limited services after ptaintiff sought to terminate
the contract because Yodle has demonstrated that all of the
potenti-al customers who were drawn to Yodle's adverSj-te were
forwarded to plaintiff .

Thj-s ignores the fact that Yodle just didn't perform what

they promised with the advertising, Yodle actually took actions
detrimental to me and took deliberate actions to torpedo my
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advertising canpaign in order to reduce the number of clicks I
received by way of Yodle's geographical modifiers and by t,he use

of Yodle "click rank" bidding software whj-ch puts a cap on the
amount spent for a click. Yodle collected $750 for the first nonth

and allegedly spent $203.68 on adverting leaving a balance of
$546.32. Obviously, Yod1e could have raised the amount they were

going to spend on a click, but Yod1e wanted to "ro11 over" this
money in order that, they would be able to "pocket" the money in
the end.

there was no proof submitted that all of the potential
customers who were drawn to Yodle's adverSite were forwarded tcl

plaintiff.
24. The Court. on page 7 states:

At plaintj-ff's reguest yodle consented to delaying
the first, $750.00 charge until the end of April. plaintiff
therefore has no legitimate complaint about being charEed
$750,00 prior to May 3, 2A10

The Court does not address the fact that on May 28, 2010

Yodle charged my credit card in the amount of 9813.00 which is
a.fter the date of May 3, 2010 and after I had informed them not to
charge my credit card. (AO tt 15 and 16).

2L. fhat I have clearly shown that in addition to breach of
contact there was fraud on the part of the defendants as r ha.ve

documented knowingly false statements and misrepresentations that
are misstatements of material fact or promises with a present, but
undisclosed, intent not to perform that are not merely promissory

statements regarding future act, venables v. sagona, 925 Nys.2d

578 (2nd Dept. 20LI) by Leitch.
a. That my phone number was going to be used on

defendant's mirror image website. My phone number was not
used.

b. fhat my e-mail address was going to be used on



36

defendant's mirror image website. My e-mail address was not
used.

c. That my ads would cover the entire state of New

York, My ads didn't even cover the Capital District.
d. That my ads would run in New York City, Manhattan,

Brooklyn. My ads never ran in these ]ocations,
c. That all of my advertising dollars were going to be

paid to the different search engines. This statement was

fa1se.

d. That the cost of the yodle service was $69 per

month for everything Leitch showed me. This was false,
e. That Yodle was going to lower my click costs. Tiris

statement i-s f alse.
f, That Yodle has "strategiic partnerships" with the

different search engines. Thj-s statement is false.
22. The Court relj-ed in holding the Court lacked personal

jurisdiction over Leitch and Long based upon CPIR 5301 and CPLR S

302(a)(L). I would ask the Court to take notice that Yodle is
located in New York City, y€t, Leitch is located in North Carol-ina

and Long is located in Arj-zona. Yodle is having out of state
employees contact potential advertisers in New York and not their
employees in New york. Upon information and belief Yodle uses out

of state employees in order to be able to claim that New York

State does not have jurisdiction over them as they are non-

residents.
The Court does have jurisdiction under CPLR S302(a)(1), S

302(a)(2) and S 302(a)(3), CPLR 5302 is the long-arm statute'
intended to bring into New York non-domiciliary defendants who

have contacts with the state, albeit not at the continuous or

systematic level that would bring then under CPLR S30L's general

jurj-sdiction umbrella, CPLR S302 states:
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S 302. Personal jurisdiction by acts of non-
domiciliaries. (a) Acts which are the basis of jurisdict,ion.
As to a cause of action arising from any of the acts
enumerated in this section, a court may exercise personal
jurisdiction over any non-domicili&ry, or his executor or
administrator, who in person or through an agent:

L. transacts any business within the state or
contracts anywhere to supply goods or services in the state;
or

2. commits a tortuous act within the state, except as
to a cause of action for defamation of character arising from
the acti or

3. commits a tortuous act without the state causi-ng
injury to person or property within the state, except as to a
cause of action for defamation of character arising from the
act, if he

(i) regularly does or sol-icits business, or engages
in any other persistent course of conduct, at derives
substantial revenue from goods used or eonsumed or
services rendered, in the stater 0r

(ii) expects or should reasonably expect the act to
have consequences in the state and derives substantial
revenue from i-nterstate or international commerce.

Fraudulent statements made outside of New York, jurisdictj-on
upheld: defendant foreign manufacturer was subject to personal
jurisdiction in New York where defendant alleged1y made fraudulent
statements outside of stat,e which caused injury in New york, to
wit, the loss of plaintiff's customers within state. Clipart
Kohlique, Inc. v. New High G1ass, Inc", 652 F.Supp L254 (DENY

L9B7 \ .

In my case we have the illegal wiretapping and recordj_ng of
my phone conversat,ionsr w€ have the illegal interception and

reading of my e-mails and other i-ntentional personal torts
committed against me by Yodle, Long and Leitch.

The court held it was sufficient for the purpose of long-arm
jurisdiction, that the tortuous acts of the alleged co-
conspirators were committed in New York and thereby provided a

sufficient basis to exert personal iurisdiction over the
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defendant. Choose v.-*Choo"se t LA4 Add 962r 480 NYS.Zd 756 (1984)

Grimaldi v. Guinean, 72 AD.3d 37 (2nd Dept. 20f 0)

"CPLR 3A2(a) is a single act statue ;andl proof of one
transaction in New York is sufficient to invoke jurj-sdict,ion,
even though the defendant never enters New Yorkr so Bing as
the defendant's activities here were purposeful and there is
a substantial relationship between the transaction Dan the
claim asserted" ... "The growth of national markets for
commercial trade, as well as technology advances in
eommunicationf enable a party to transact enormous volumes of
business within a state without physically entering it."
Therefore, "so long as a party avails itself of the benefits
of the forum, has sufficient minimum contacts with it, and
should reasonably expect to defend its actions there, due
process is not offended if that party is subjected to
jurisdiction even j-f not 'present' in that Stat,e.

The purposeful creation of a continuj-ng relationship
has been a contributing factor in finding sufficient contacts
to justify the exercise of long-arm jurisdiction.

The Court rnay exercise personal jurisdiction pursuant to CPLR

S 302(a)(1) over any non-doniciliary who in person or through an

agent transacts "any" business within the state, if the cause of
action asserted arises out of that transaction or there is a

subst,antial relationship between the transaction and the clairn
asserted (Ehrenfeld v. Mahfouz, 9 Ny.3d 501, 508 }AATli Fischbarg

v, Doucet, 9 Ny.3d 375, 380 t20071).
CPLR 5302(a)(1) iurisdiction is proper "even though the

never enters New Yorkr so long as the defendant's
here were purposeful and there is a subst,antial

relationship between the transaction and the claim asserted"
(Fischbarg v. Doucet., 9 NY.3d 375, 380 t20071).

a. Leitch was not just simply taking my order and

processing it, We had three conversat,ions. Leitch, in one

conversation spent well over an hour giving his sales
presentation taking me through yodle's websj_te where I was

informed that Yodle's "click rank" software was going to
Iower my click costs and that Yodl-e had "strategic

defendant

act,ivities
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partnerships with the different search engines, among other
things. That during t'he presentation, Leitch made knowingly
false statements and misrepresentations to me in order to
induce me to sign the contract as stated above, i-ncluding,
but not limited to, that my phone number and e-mail address

were going to be used on the mirror image website. He also
used Yodle's website as part of the sales presentation
knowingly the web sj-te contained false statements as stated
above and continued to have contact with me after t,he

cont.ract was signed.

b. Long's actions in determining the geographical

modifiers that reduced my coveraqe area to less than that of
the Capital Distract, his actions in the continuing to allow
Yodle to record my phone conversatj-on after I e-mailed him

stating Yodle was not record rny phone conversations. Further,
Long knew Yodle intercepted my e-mails and read them as the
e-mails were sent to me by LonE.

c. That at all times Leitch and Long were acting
within the scope of their employnent with yodle.

d. Leitch and Long are both paid though yodle's

Headquarters located in New York.

e. All of their transactions with yodle would g<>

through Yod1e in New York.

f. That setting up the phone number and/or tracking
number to be used in i11egaI1y recording my phone calls would

have been done in New York.

g. Long on each of his e-mails to me states yodle Inc.
is located at 50 West 23rd Street., Suite 40L, New york, New

York 1-0010. (Complaint ExH. 13, 14). It should be noted that
teitch uses an address in North Carolina. This is why Long

was served in New York at Yodle's headquarters. The Court
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should take notice, just because Long has a Arizona phone

number does not mean he resides in Arizona. with ce1l phones

today, you can reside in one place and have an area code on

your phon€ for any state.
h. That Long knew that his geographical rnodifiers were

used to reduce my coverag:e area and reduce and/or limit the
number of clicks I would receive i-n order defraud me. This

and his other actions were tortuous acts as.
23. That this Court. has jurisdiction pursuant to CPLR

S302(a)(2) and/or (3) as the defendants committed a tortuous act
within the state and/or outside the state:

a. The recording of my phor:e conversatj_ons with out, my

knowledge,

b. The interceptingr and reading of my e-mails vrithout
ny knowledge.

c. That I lost clients because of defendant's
geotargeting. {AO n 45t.

d, That Yodle charged my account knowing that they had

no intention of spending the advertising money on the search

engines.

e, That Yodle charged my account knowing t,hat it had

no intention of spending the full advertisinE budget and knew

Yodle was going to "pocket" the advertisinE doll_ars not
spent,

24. As documented ahove, the court erroneously relj-ed upon

the false statements of Rivchin in his affirmation and the
defendants' affi-davits, which contained false and misleading
statements of fact and were prepared by Rivchin and the 0'Connell
and Aronowitz Law Firm. fhat it is incumbent upon Rivchin and the
O'Connell and Aronowitz Law Firm to notify the court of the false
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statements made to the court by them and their clients in this
matter.

WIIEREF'ORE, your deponent prays for an order granting the
reargument of my motion to reargue this Court's Decision and Order
dated September L4, 2011, reversinqr the Court's Decision and order
dated September 14, 2011 as it applies to my arguments and

granting my my motion directing the Defendant(s) to comply with
both my first set of Interrogatories and Second $et of
rnterrogatories and my Not,ice to produce, granting the relief in
my $ay 23' 20tL Affidavit and for such other and further relief as

this Court may deem just and proper.

Charles E, Collins IfI
108 Brunswick Road
Troy, New York 12180
( 518 ) 274-0380

Gtne M. Safadfno
Nor!ry Lgbtlg, gtrtc d New yort

Or{tltc{ [_ Atbrny Coumv-- -
c""h.!H' &rpiff liH t, lrr

Sworn to before me this
6th day x, 2011

Notary Public


