New York State Family Court Judges and the
Family Court Act violate both your state and
federal constitutional & civil rights!!
This Publication is Free — Leam and Know Your Constitutional & Civil Rights — May 1993
Right to a public trial, a jury trial, counsel for your defense, court of proper jurisdiction, visitation and support rights, etc.
Childrens's rights. Father's rights, Mother's rights. Civil rights & Constitutional rights must all be protected!

Right to a Public Trial
Tried and^or convicted and sentenced to jail
for contempt - nonpasmient of support?
Family Court - Civil and Criminal proceedings
are required to be open to the Public!
Family Coiirt Act, Article 4, § 433 is unconstitutional

as it allows the court to be closed to the public in a
"criminal proceeding" in violation of the United States
Constitution, Article VI, Section 2, the Sixth
Amendment to the United States Constitution and

applicable United States Supreme Court rulings.
That Family Court Act, Article 4, § 433 - Hearing

N.Y.S. Civil Rights Law § 74:
A civil action cannot be maintained

against any person, firm or corporation,
for the publication of a fair and true
report of any judicial proceeding,
legislative proceeding or other official
proceeding, or for any heading of the report
which is a fair and true headnote of the

statement published.
(Also, the truth is an absolute defense
against a libel or slander charge!)

Family Court lacks jurisdiction to
enforce or modify Any court order
concerning support, custody or
visitation without a referral from

the State Supreme Court
Family Court is a court of limited jurisdiction and
has power to entertain only those applications
which are specifically enumerated in the state
constitution or in appropriate statute. Rov v. Rov.109
A.D.2d 150 (1985).
U n i t e d S t a t e s v. S t a t e o f C a l i f o r n i a . 5 0 4 F. 2 d 7 5 0

Upon the return of the siraunons or when a
respondent is brought before the court pursuant to a

(1974):

warrant, the court shall proceed to hear and determine
the case. The respondent shall be informed of the

this case can be brought within the exceptions to

contents of the petition, advised of his right to counsel,
and shall be given opportunity to be heard and to
present witnesses. The court may exclude the
public from the court in a proper case.
The Sixth Amendment to the United States

Constitution states in part;
In all criminal prosecutions, the accused shall
ei\joy the right to a speedy and public trial,..
N.Y.S. Bill of Rights - Civil Rights Law Art. 2, § 12
states:

In all criminal prosecutions, the accused has a

[3,4] ... Nevertheless the government argues that
This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made xmder the
authority of the United States, shall be the supreme

Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary
notwithstanding.
No person shall be held to answer for a capital, or

otherwise infamous crime, unless on a presentment of
indictment of a Grand Jury, except in cases arising in

Section 218. This contention must be considered in

light of two important niles of statutory construction:
1) jurisdictional statutes are to be strictly
construed. "[I]n construing a definite procedural
provision we do well to stick close to the text and not
import argumentative qualifications from broad,
unexpressed claims of policy". Utah Junk Co. v.
Porter. 66 S.Ct. 889, 892 (1946); 2) exceptions to
tiie general provisions of a statute are also to
be strictly construed. See, United States v. First
City N^tiQnal Bank, 386 U.S. 361 (1967).
N.Y.S. Constitution Article 6, Section 1 creates the

Family Court as part of the Unified Court System of

Constitutional Rights
Continued from page 1

[13,14] Except for a narrowly limited category of
contempts, due process of law as explained in
the Cooke case requires that one charged with
contempt of court be advised of the charges

In Washington v. Texas, supra, we said, "We have

We explained the difference in United States v.

held that due process requires that the accused have

Powers. 629 F.2d 619, 627 (9th Cir. 1980):

the assistance of counsel for his defense, that he be
confronted with witnesses against him, and that he

have a right to a speedy and public trial." 388 U.S.,
at 18, 87 S.Ct. at 1922. Respecting the right to a
speedy and public trial, the right to be informed

... The term of punishment for civil contempt

cannot extend beyond the trial procee^ngs
since at the termination of the trial the

against him, have a reasonable opportunity to

of the nature and cause of the accusation, the

contemnor's actions can no longer be purged,
ghillit^ni, supra, at 371, 86 S.Ct. at 1536.

meet them by way of defense or explanation,
have the right to be represented by counsel,
and have a chance to testify and call witnesses
in his behalf. The nsirrow exception to these due

right to confront and cross-examine witnesses,

Criminal contempt is established when there is a

the right to compulsory process for obtaining

clear and definite order of the court, the contemnor

witnesses, it was resently stated. "It is simply not

knows of the order, and the contemnor willfully
disobeys the order. * * * The penalty is punitive

process requirements includes only charges of

trial of a petty offense may be held in secret, or

misconduct, in open court, in the presence of the
judge, which disturbs the court's business, where all
the eye of the court, and where immediate

without notice to the accused of the charges, or that
such cases the defendant has no right to confront his
accusers or to compel the attendance of witnesses in
his own behalf" Junker. The Right to Counsel in

punishment is essential to prevent "demoralization of

Misdemeanor Cases, 43 Wash.L.Rev. 685, 705 (1968).

the essential elements of the misconduct are under

arguable, nor has any court ever held, that the

the court's authority * * * before the public" If some

essential elements of the offense are not personally
observed by the judge, so that he must depend upon

PubUc Trial

statements made by others for his knowledge about

order made by the family court in any proceeding

these essential elements, due process requires,

imder article 4 of the Family Court Act shall state:

according to the Cooke case, that the accused

be accorded notice and a fair hearing as above
set

out.

The United States Supreme Court in Arerersinger v.
Hamlin. 92 S.Ct. 2006 (1972) at 2008 also stated the
requirements of due process:
[1] The Sixth amendment, which enumerated
situations has been made applicable to the states by
reason of the Fourteenth Amendment (citations

Continued from page 1

... a notice printed or typewritten in a size equal to
at least eight point bold type informing the respondent
that a willful failure to obey the order may, after court
hearing, result in commitment to jail for a term not
to exceed six months for contempt of court.

The family court orders which concerned modifying
and/or enforcing my supreme court order concerning

in nature. It serves to vindicate the authority of
the court and does not terminate upon

compliance with the court's order. The
punishment is unconditional and fixed....
That Family Court Act § 261. Legislative findings
and purpose

Persons involved in certain family court proceedings
may face the infringements of fundamental interests
and rights, including the loss of a child's society and
the possibility of criminal charges, and therefore
have a constitutional right to counsel in such
proceedings. Coomsel is often indispensable to a
practical realization of due process of law and may be
helpful to the court in making reasoned determinations
of fact and proper orders of disposition. The purpose of
this part is to provide a means for implementing the
right to assigned counsel for indigent persons in
proceedings under this act.

my support obligation under article 4 never stated this
as required by FCA § 440 (4), Therefore, the court order

Article 4 of the Family Court Act. Linda G. v. Theodore

omitted); and In Rg OUver...., 68 S.Ct. 499, . . .,
p r o v i d e s s p e c i fi e d s t a n d a r d s f o r " a l l c r i m i n a l
prosecutions".

is defective. As the court order does not meet the

G, 1973, 345 N.Y.S.2d 361 at 366:

One is the requirement of a public trial'*. In re
Oliver, supra, held that the right to a "public trial"
was applicable to a state proceeding even though
only a 60 day sentence was involved...., 68 S.Ct., at

court order that not meet the requirements of the state

507.

Another guarantee is the right to be informed of the
nature and cause of the accusation. Still another, the

right to confrontation. Pointer v. Texas, supra. And
another, compulsory process for obtaining witnesses
in one's favor. Washington v. Texas, supra. We have
never limited these rights to felonies or to lesser but
serious offences.

requirements of FCA § 440 (4) the court cannot hold me

in contempt and sentence me to jail for violating a
statute.

Parents face "criminal" contempt as opposed to "civil"
contempt charges. The court in United States v.
Rvlander. 714 F.2d 996,1001 (1983) held:
[1] .. .The distinction between the two forms of

contempt lies in the intended effects of the court's
punishment. Unit?4 gt^t^g v, Ag^y, 614 F.2d 655,
659 (9th Cir. 1980). Punishment for civil contempt is

intended to be either coercive or compensatory,
whereas the purpose of criminal contempt
punishment is punitive.

In the Matter of a Proceeding for Support imder

... In this matter, it is; the respondent-husband
clearly, at some stage of the proceeding, is liable to a
loss of his liberty. We respectfully believe that the
clear intent of the Appellate Division to ever widen
the availability of counsel must also be construed
and/or effectuated as a mandate to lower Courts to

extend the most liberal construction, consistent with
its written terms, to (Coimty Law) Article 18-B.

Accordingly, although the statute by its terms
(Coimty Law Section 722) is framed to encompass
persons "accused of crime", Section 722-a, defines a
crime as "a felony, misdemeanor, or the breach
of any law of this state. . . other than one that
Continued on page 3 • Public Trial
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defines a 'traffic infraction', for which a sentence for

a term of imprisonment is authorized upon conviction
t h e r e o f . U n d e r t h i s d e fi n i t i o n , i n c a r c e r a t i o n f o r
violation of a support order is not excluded

Sixth and Fourteenth Amendment to the U.S.

omitted); and In Ee Oliver... ., 68 S.Ct. 499, ...,

Constitution.

provides specified standards for "all criminal

The United States Supreme Court has stated the

rights of individuals charged with the crime of
"contempt".
In Re Ohver. (1948) 68 S.Ct. 499 at 507, 508, 510

under the statute's only exclusionary clause,
viz. that of a "traffic infraction". The only other
inference must be that the statute is flexible enough
to be construed to include it. We believe, in the light
of the Appellate Division's clear mandate, that it

held:

held, so far as we can find, that an accused can be
tried, convicted and sent to jail, when everybody else
is denied entrance to the court, except the judge and
his attaches. And without exception all courts
have held that an accused is at the very least

intended to have the lower courts under its

entitled to have his friends, relatives and

the statute, though liberal, does not torture it out of

counsel present, no matter what offense he has

its contejrt. The intent of the Appellate Division is to
be implemented immediately.
P e n a l L a w A r t i c l e 1 0 - D e fi n i t i o n s :

sentence to a term of imprisonment or a fine is

whittled away under the guise of "demoralization of
the court's authority^.

imprisonment in excess of fifteen days may be imposed,
but for which a sentence to a term of imprisonment in
5. "Felony" means any offense for which a sentence
to a term of imprisonment in excess of one year may be
imposed.

cnine

situations has been made applicable to the states by
reason of the Fourteenth Amendment (citations

Published

The legislature, state statute and case law and
federal case law all consider contempt of court for the
violation of a support order to be a "criminal offense".

As they have determined that a litigant is entitled to
counsel as he faces incarceration, he is therefore,
entitied to his other rights guaranteed under the Fifth,

Charles

E.

Collins,

III

J 2642 Augusta Drive N.
J Clearwater, Florida 34621
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trial of a criminal case must be open to the

(813)

opinions demonstrate unequivocally that the
historical and analytical bases for the public
right of access in criminal trials pertain

equally to civil proceedings. Those grounds
r e fl e c t a p r o f o u n d A n g l o - A m e r i c a n

commitment to open justice in criminal and
civil proceedings. As identified in Richmond.
supra, which treats each groimd comprehensively:
I, App. Div. 397 N.Y.S,2d 150; 59
A.D.2d 558:

[2-5] The Sixth Amendment to the United States

by

.

•

guarantees of the First Amendment.... Absent
an overriding interest articulated in findings, the

[2] The opinion of the Chief Justice and concurring

[1] The Sixth Amendment, which enumerated

•

at 100 S.Ct. 2829-30, holds "that the right to
attend criminal trials is implicit in the

liberty or property be forfeited as a
punishment imtil there has been a chaise

holds:

As contempt of a court order for failure to pay
support is punishable by six months incarceration
under Family Court Act § 454, it is therefore, classified

open, in vindication of an independant right of
access of the public and the press. Indeed, Richmond.

public."

Argersinger v. Hamlin. 92 S.Ct. 2006 (1972) at 2008

6. "Crime" means any misdemeanor or a felony.

trials, civil and criminal, are presumptively

[16] It is "the law of the land" that no man's life,

fairly made and fairly tried in a public
See ghambgrg y, Florid^t, 309 U.S. 227,
236, 237, 60 S.Ct. 472, 477, 84 L.Ed. 716. The
petitioner was convicted without that kind of trial.

excess of one year cannot be imposed.

as a misdemeanor and is therefore, considered a

underpinnings. The Supreme Court instructs that all

holding but for its jurisprudential and conceptual

court before one is condemned to too valuable to be

4. "Misdemeanor" means an offense, other than a
"traffic infraction," for which a sentence to a term of

[1] Richmond Newspapers. Inc. v. Virginia. — U.S.

[15] Nor is there any reason suggested why

contempt The right to be heard in open

adopt the same.

Matter of Chage, Family Court, 446 N.Y.S.2d 1000
(1982), 112 ]Misc.2d 436:

—, 100 S.Ct. 2814, commeinds respect not only for its

coiurt to a charge of peijury or to the charge of

provided by any law of this state or by any law,
loced law or ordinance of a political subdivision of this
state, or by any order, rule or regulation of any
governmental instrumentality authorized by law to

... it was recently stated, "It is simply not
arguable, nor has any court ever held, that the
trial of a petty offence may be held in secret,...

been charged.

"demoralization of the court's authority" would have
resulted from giving the petitioner a reasonable
opportunity to appear and offer a defense in open

1. "Offense" means conduct for which a

One is the requirement of a "public trial". In re
Oliver, supra, held that the right to a "public trial"
was applicable to a state proceeding even though
only a 60 day sentence was involved ,68 S.Ct., at
507.

[8]..., no court in this country has ever before

jurisdiction implement this right to counsel, and that
in the light of this clear directive, this construction of

prosecutions".

786-4721

•

• ( F o r m e r l y f r o m T r o y , N . Y. )

Constitution guarantees to everyone accused of
a crime "the right to a speedy and public trial"
(emphasis supplied). By the Fourteenth
Amendment, the States are bound to give the
accused these same rights (see, Duncan v.
Louisiana. 88 S.Ct. 1444). This same right to a public

tiial is provided in this State by statute (see
Continued on page 4 - Public Trial
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Family Court Judge Austin, the New York State

Court of Appeals, Federal District Court Judge
McAvoy, the U.S. Court of Appeals and the United
States Supreme Court have all refused to address the
issue of my right, and the rights of other parents in this
State, to a public trial as I face incarceration for non
payment of support. No one will tell me why I am not
entitled to a public trial which I have demanded. They
either state my argument has "no merit" or they just
refuse to address the issue. This is also true of the

other issues that will be addressed in this paper.

How many parents are currently

I serving either straight time or
I weekends in jail without a public trial

I or have been tried for contempt for

I failure to pay support in a secret trial?
I' How
many
parents
going to be
deprived
of more
their civil
and are
constitutional
rights

I and sentenced to jail for contempt or be
I deprived of their children in closed courtI' rooms
stop
i l l e g a l before
t r i a l s wsomething
h i c h a r e aismdone
o c k e rto
y o
f j u sthese
tice?
CPLR - R. 5015. Relief from judgment or order

Right to Counsel
Family Court Act § 261. Legislative findings and
purpose:

Persons involved in certain family court proceedings
may face the infringements of fundamental interests

and rights, including the loss of a child's society and
the possibility of criminal charges, and therefore
have a constitutional right to counsel in such
proceedings. Coimsel is often indispensable to a
practical realization of due process of law and may be
helpful to the coiut in making reasoned
determinations of fact and proper orders of

disposition. The purpose of this part is to provide a

Adams v. Carroll. 875 F.2d 1441 at 1443 (1989):

[2-5] ... A criminal defendant thus has a choice to

make, but the options are not equally easy to elect.
The right to assistance of counsel is automatic;
assuming the right is not waived, assistance must
be made available at critical stages of a

criminal prosecution. United States v. Wade.. ..,
87 S.Ct. 1926,1930-32,... (1967), whether or not
the defendant has requested it. Camlev v.
Cochran 82 S.Ct. 884, 888-89,... (1962). To

exercise the right to self-representation, on the other

means for implementing the right to assigned
counsel for indigent persons in proceedings under

hand, a criminal defendant must negotiate a number

this act.

One of these obstacles is that the request to proceed
without counsel be unequivocal

Family Court Act § 462 Assignments of Counsel for

of procedural obstacles.

indigent persons.

United States v. Rvlander. 714 F.2d 996,1005

(a) Each of the following persons described below in
this subdivision has the right to assistance of

(1983):

counsel. When such a person first appears in court,
the judge shall advise such person before proceeding

[16,17] Although a criminal defendant has a right to

represent himself,..., the decision to do so must be
made knowingly and intelligently. United States v.

that he has the right to be represented by coimsel of
his own choosing, of his right to an adjournment to
confer with counsel, and his right to have counsel

Harris. 683 F.2d 322, 324 (9th Cir, 1982). "Before

assigned by the court in any case where he is
financially unable to obtain the same.

possible penalties, as well as the dangers and
disadvantages of self-representation in a complex
area where experience and professional training are
most helpful." Id. The preferred procediu-e is for the
district judge to ensure a waiver is made knowingly
and intelligently by discussing with the defendant,

(a) On motion. The court which rendered a judgment

(v) the parent of any child seeking custody or

or order may relieve a party from it upon such terms

contesting the substantial infidngement of his or
her right to custody of such child, in any proceeding

as may be just, on motion of any interested person
with such notice as the court may direct, upon the

criminal prosecution whether or not the
defendant has requested it.

before the court in which the court has jxuisdiction

waiving his right to counsel, the defendant must
be aware of the nature of the charges and the

to determine such custody.

on the record, the nature of the charges, the

3. fraud, misrepresentation, or other official

(vi) any person in any proceeding before the court

misconduct of an adverse party; or

in which an order or other determination is being

possible penalties, and the dangers of selfrepresentation. Id. It is an unusual case where,
absent such a colloquy, a knowing and intelligent

ground of:

4. lack of jurisdiction to render the judgment or
order;
Under this section you are entitled to be relieved of a

family court order that has modified a previous court
order that was not referred to the family court judge by
the supreme court as the judge would be acting without
jurisdiction. Anyone who is currently serving time in
jail for contempt for nonpayment of support should be
immediately released if they have been denied their
constitutional rights to a public trial or a jury trial or
any other right that they are entitled to under the law.

sought to hold such person in contempt of the court
or in willful violation of a previous order of the
court, except for a contempt which may be
punished summarily under section 777 of the
judiciary law;

(c) Implementation. Any order for the assignment of
counsel issued under this part shall be implemented
as provided in article 18-B of the county law.
The United States Supreme Court has held that
assistance of counsel is automatic and that it

must be made available at critical stages in the

waiver of counsel will be found. Id.

U.S. V. lorizzo. 786 F.2d 52, 59 (2nd Cir. 1986) stated

the procedures that the court must follow when a
criminal defendant states that he desires to waive his

right to representation:
... In United States v. Curcio. 680 F.2d 881 (2nd Cir.

1982) ("Curcio I"), we established procedures to be
followed in situations in which a criminal defendant

states that he desires to waive his right to
representation by an attorney without a conflict of
Continued on page 6 - Right to Counsel
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interest. * * * in that case we directed that the

trial court should: (i) advise the defendant of the

dangers arising from the particular conflict; (ii)
determine through questions that are likely to be
answered in a narrative form whether the defendant

understands those risks and freely chooses to run
them; and (iii) give the defendant time to digest and
contemplate the risks after encouraging him or her to
seek advice from independent counsel. Id. at 888-90.
U.S. V. Morales. 498 F.Supp. at 142 (E.D.N.Y. 1980)
[1-4] A criminal defendant has a constitutional

right to be represented by counsel at every
stage in the criminal proceeding when
substantial rights of the accused may be
affected. Memna v. Rhav...., 88 S.Ct. 254,...
(1967).

SantoQp y. Maass, 687 F.Supp. at 524 (1988)
[3]... The appointment of coimsel for an indigent
defendant is required at every stage of a criminal
proceeding where substantial rights may be affected.

defense. Stickland. 466 U.S. at 686,104 S.Ct. at
2063-64. In the second category are claims that the
defendant was deprived of his right to the effective

court, he puts me in the untenable position of having

assistance of counsel because his counsel, whether

and/or counterproductive to the accomplishment of

retained or appointed, simply failed to provide

my client's litigation objectives.

adequate legal assistance. Claims in the second
category are called "actual ineffectiveness claims." Id.

This is the only type of ineffectiveness claim Gates
properly raises before this court.

I have been sentenced to jail without the benefit of
counsel. I have never waived my right to counsel.
Judge Austin never informed me of my right to
counsel. When I demanded counsel, he appointed
counsel who would do as he told him to do. My counsel
refused to file any papers with the court to have it open
to the public. He lied to me about the jurisdiction of the
family court in his letters and when I filed my petition
contesting the constitutionality of the state statutes as
previously docxunented he asked to be reUeved as my
attorney as I had done this without his knowledge or
permission. The hearing was held in secret and if I had
shown up to court I faced immediate incarceration

wither to oppose my client's own position or be bound

to a position which I believe to be lacking in merit

10. That very shortly after I was appointed to
represent Mr Collins in this proceeding I stated to
him during a discussion which we had regarding his

objection to the subject matter jurisdiction of the
Family Court, that I believed that he coidd litigate
his objections all the way to the United States
Supreme Court and back and he would still wind up
having to answer the support violation petition

pending against him on the merits. Now that Mr
Collins had gone to the United States Supreme Coiut
and lost, he apparently wants to start the process of
contesting this Court's subject matter jurisdiction all
over again. While I fiilly appreciate my

responsibilities as an officer of this Court to assist in
the representation of indigent Family Court litigants,
I have no desire to travel through the Appellate
Courts with Mr Collins a second time as he attempts

because Judge Austin has issued a warrant for my

to relitigate his various constitutional arguments.

Mempa v. Rhav.... 88 S.Ct. 254 (1967)

arrest because I refused to waive my constitutional
rights. Judge Austin did not appoint coimsel for me

Sadly, I see no end in sight to the constant stream of
motions, briefs and complaints which Mr Collins

U.S. v. Londono. 659 F.Supp. at 769 (E.D.N.Y. 1987)

during this hearing and relieved Mr Michael Catalfimo

propovmds in his own behalf in this proceeding.

[11,12]... Along the same lines, an accused is
entitled to counsel at a stage in the proceeding in
which he is required to enter a plea.

Affidavit to be relieved as my attorney stated:

The Sixth Amendment to the United States

as my "so-called" attorney. Mr Catalfimo in his

8. That Mr Collins' current motion was prepared and
filed by him without my knowledge, consent or
participation. As he has done in the past, Mr Collins

Constitution, U.S. Supreme Court rulings and Family
Court Act Section 433 require Mr Collins to be
informed of his right to coimsel and to have counsel

m a d e t h e d e c i s i o n t o fi l e t h i s m o t i o n w i t h o u t

available to him.

proceeding which I would have advised against

Defendant was entitled to be represented by coimsel
at hearing on motion in which he sought appointment
of new counsel because of alleged incompetency of his

had I been consulted.

present counsel. U.S. v. Wadsworth. 830 F.2d 1500 (9th
Cir. 1987).
Gates V. Zant. 863 F.2d 1492 held:
[ 3 ] I n e ff e c t i v e a s s i s t a n c e o f c o u n s e l c l a i m s f a l l s i n t o

two categories. In the first category are claims that

the government violated the defendant's right to
effective assistsince of counsel by impermissibly
interfering with counsel's ability to make
independent decisions about how to conduct the

consulting with me, and he has now committed
himself to a procedural course of action in this

9. That Mr Collins' insistence upon acting as his own
attorney in this proceeding has made it impossible for
me to perform the duties of representation normally
associated with the role of an attorney representing a
client in litigation. Specifically, Mr Collins distrusts
me and refiises to solicit my advice, or to follow my
advice when it is offered; when he communicates
with me at all, it is only to "instruct" or "direct" me to
take some specific action on his behalf which is either

beyond the scope of my retainer as a court appointed
attorney, or is clearly lacking in merit; and when he
acts on his own in filing motions or petitions with the

Obviously, Mr Catalfimo doesn't believe in a person's

right to a public trial, jury trial, etc. How would you
like an attorney representing you who is trying to force
you to forfeit your constitutional rights and states he
would not recommend that you demand them? Would

you listen to an attorney who refiises to take any action
to protect your constitutional rights? My objective in
filing these motions and petitions is to get a fair trial
and to have my constitutional rights protected. No one,
including Mr Catalfimo, has contradicted any of the
documentation that I have presented to the court. The
court just refuses to address the issues. Mr Catalfimo's
only objective is to get me into a closed courtroom
where I can be sentenced to jail without my
constitutional rights!
GOVERNMENT INTERFERENCE
CONFLICT OF INTEREST
U.S. v. Jones. 900 F.2d 512 (2nd Cir. 1990):

[2] An actual conflict of interest exists when an
Continued on page 7 - Right to Counsel

465 F.2d 169 held that use of abstention in cases

Right to Counsel
Continued firom page 7
public trial as the proceeding is to be held in secret and
where his client is not even allowed to have his family
and friends present during the criminal proceeding and
is being denied his right to a jury trial as he faces more
than six months incarceration or $500.00 fine or both
would be considered incompetent and his actions a
mockery of justice.

involving civil rights is not to be encouraged.
When there is deprivation of constitutionally

guaranteed right, duty of federal court to use injimctive
power to interfere with the conduct of state officers
c a n n o t b e a v o i d e d . Wo o d s v. Wr i g h t . 3 3 4 F. 2 d 3 6 9
(1964).
Where there is clear and imminent threat of

irreparable injury amounting to manifest oppression, it
is duty of court to protect against loss of asserted right

FEDERAL

COURT

JURISDICTION
Civil rights and elective

franchise:

The district court shall have original jiuisdiction of
any civil action authorized by law to be commenced

by any person:
(1) To recover damages for injury to his person or
property, or because of the deprivation of any right or
privilege of a citizen of the United States, by any act
done in the furtherance of any conspiracy mentioned
in section 1985 of Title 42;
(2) To recover damages from any person who fails to

prevent or to aid in preventing any wrongs
mentioned in section 1985 of Title 42 which he had

knowledge were about to occur and the power to
prevent;

(3) To redress the deprivation, imder color of State
law, statute, ordinance, regulation, custom or usage,
of any right, privilege or immunity secured by the
Constitution of the United States or by any Act of
Congress providing for the equal rights of citizens or
of all persons within the jurisdiction of the United
States.

Federal courts have a duty to entertsdn solid claim of
imconstitutional restraint by state under color of its
law, gind jurisdiction of federal court is not defeated by
anything which may occur in state proceedings. Smith
V. State of Kansas. 356 F.2d 654 (1966), cert, denied 88
S.Ct. 154.

Where fimdamental civil rights are at issue, federal
court should hesitate to abstain. Jones v. Metzger. 456

F.2d 854 (1972). While the exercise of abstention is

discretionary, federal courts have a special duty to
exercise jurisdiction in civil rights cases. Cochran v.
Ensweller. 372 F.Supp. 471 (1974) and Devlin v. Sosbe.

by temporary restraining order. Woods v. Wright. 334
F.2d 369 (1964).
A federal district court has authority to issue
injimctive relief against commission of acts in violation

of a plaintiff's civil rights by state judges acting in their
official capacity and by £in officer appointed by a state
court. Staud v. Stewart. 1973, 366 F.Supp. 1398, afFd.
5 4 7 F. 2 d 11 6 4 .

Javitsv. Stevens. 382 F.Supp. 131 (D.C.N.Y. 1974):
[5] ... Our Court of Appeals has held that:
"[N]o sound reason exists for holding that federal
courts should not have the power to issue
injunctive relief against commission of acts in
violation of plaintiffs civil rights by state
judges acting in their official capacity.**
Title 42

). Section 1983:

Every person who, xmder color of any statute,
ordinance, regulation, custom or usage, of any State
or Territory, subjects, or causes to be subjected,
any citizen of the United States or other person
within the jiuisdiction thereof to the
deprivation of any rights, privileges, or
immvuiities secured by the Constitution and
laws, shall be liable to the party iiyured in an action
at law, suit in equity, or other proper proceeding for
redress.

SQgtrg Yt Rpck^figUgr, 312 F.Supp. 863,884 (D.C.N.Y.
1970), affirmed in part, reversed in part on other
grounds 442 F.2d 178, cert, denied 92 S.Ct. 719 held:
[23] The cases in which injunctions have been issued
against state officials for violating Fourteenth
Amendment rights in the last two decades are legion.
Such injimctions issue, as a matter of right, where
a violation of constitutional rights has been proved.

This court has no discretion to deny ii^unctive
relief to a person who clearly establishes, after trial
on merits, that he is being denied his constitutional
et al.. 284 F.2d 631 (4th Cir. 1960). In addition, the

court's decree, where warranted, may provide for
the retention of jurisdiction to insure that the
ii\junctive order is carried out in an orderly

fashion. Brown y, Board of Education of Topeka, 349
U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1955);....; or
to allow the amendment of state niles to conform

with the decree, Sostre v. McGinnis. supra, 334 F.2d
at 912-913. However, the injunction must issue.
Injunctive relief against higher public officials is

available in situations where they have found to
supervise and authorize imconstitutional activities.

Farberv. Rochforq, 407 F.Supp. 529 (1975).
Suits may be brought against public officials to
enjoin them from invading constitutional rights.
Buffi^ry, Frank, D.C.N.Y. 1975, 389 F.Supp. 502

(2) If two or more persons in any State or Territory
conspire to deter by force, intimidation, or threat,
any party or witness in any court of the United
States from attending such court, or from testifying
to £iny matter pending therein, freely, fully, and
truthfully, or to injure such party or witness in his
person or property on account of having so attended
or testified, or to influence the verdict, presentment,
or indictment of any grand jury or petit juror in any
such court, or to injure such juror in his person or
property on accoimt of any verdict, presentment, or
indictment lawfully assented to by him, or of his
being or having been such juror; or if two or more
persons conspire for the purpose of impeding,
hindering, obstructing, or defeating in any
manor, the due course of justice in any State or
Territory, with intent to deny to any citizen the
equal protection of laws, or to injure him or his
property for lawfully enforcing or attempting
to enforce, the right of any person, or class of
persons, to equal protection of the laws;
Judge Austin issued a warrant for my arrest in order
to prevent me from arguing my case before the U.S.
Court of Appeals in New York. Had I shown up I would
have been arrested before I even had a chance to argue

Contintued on page 9 - Federal Jurisdiction
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my case.

Clause authorizing redress against "deprivation
under color of state law" may also mean "deprivation
under color of any state constitution". Gannon v.
Action. D.C.Mo. 1969, 303 F.Supp. 1240, Affirmed in
part, remanded in part on other grounds 450 F.2d
1227.

Oklahoma. 437 F.Supp. 788:
It is beyond doubt that property rights are protected
by the Fourteenth Amendment and violations thereof
can be redressed by suit imder 42 U.S.C. § 1983.
Lynch v, Houg^Mq Fin^np^, 92 S.Ct. 1113.
647 F.2d 727 (1981):

[6] State deprivation of property rights are
cognizable imder § 1983 ...
Acquisition, enjoyment and alienation of property are
among those basic constitutional rights protected by
the Civil Rights Act of 1871. 42 U.S.C.A. § 1983.
Privitera v. Town of Phelps. 79 A.D.2d 1,435 N.Y.S.2d

enjoin a pending state proceeding because of alleged
violations of a plaintiff's constitutional rights of
substantive and procedural due process.
Smith V. State of Kansas. 356 F.2d 654 held that

may occur in state proceeding.

1983 will lie against that nonstate actor.

A state's judicial proceeding can be a form of
actionable "state action" for purposes of this section.

Judicial Immunity

Watson V. K^nlick Coal CQt. InPr. 498 F.2d 1183.

"State action" within this section may be premised
upon rulings and regulations of administrative or
regulatory agencies as well as upon legislative or
judicial action. Palmer y, CQ^^mbi?^ pf QhjQ, Inp„
4 7 9 F. 2 d 1 5 3 .

providing civil action for deprivation of rights embraces
deprivation of both due process and equal protection of
laws, it contemplates such deprivation through
unconstitutional application of the law by conspiracy or

otherwise and it permits damages, induing punitive

this section was enacted particularly to vindicate
federal rights against deprivation by state action. Kerr
V, U,g. Dist, Cpurt for Northern pf C^ifprina, 511
F.2d 192,1975.

Brown v. Jones. 473 F.Supp. 439 held that state
action to which this section is applicable encompasses
state judicial action, and thus fact that a state trial

court has ruled on a federal constitutional grounds in
issue does not mean that a federal court is precluded
from reconsidering those issues in an action brought to

Any family court judge who in good faith issues
process in any proceeding imder this act shall not be
liable therefore imless it is shown that his action in

so doing was malicious or a deliberate abuse of his
Certainly, it is not within a judges discretion to hear
and determine a case over which he knows he lacks

subject matter jurisdiction and where the State
Constitution specifically deprives him of jurisdiction.
A judge is absolutely immune from suit imless it can
be shown that he has acted in clear absence of all

damages.

Seitz V. Clark. 524 F.2d 876 held in litigation under
situations for a meJicious and wanton disregard of a
plaintiffs constitutional rights even in the absence of
actual damages.

Newport v. Fact Concerts. Inc.. 101 S.Ct. 2748 and that

Family Court Act § 145 — Liability of judge

discretion.

M a n s e l l v. S a u n d e r s . 3 7 2 F. 2 d 5 7 3 h e l d t h i s s e c t i o n

this section, punitive damages may be awarded in some

of this section (Title 42 U.S.C.A. § 1983). Citv of

above-proscribed conduct.

Smith V. U.S.. 723 F.Supp. 1300 held a nonstate
actor conspires with state officials to deprive an
individual of his constitutional rights, action under §

An action for malicious prosecution may be brought
imder this section (Title 42, § 1983) if, acting under
color of state law, defendant has subjected plaintiff to
deprivation of constitutional magnitude. Hampton v.
Hanrahan. 600 F.2d 600 reversed in part on other
The deterance of future abuses of power by persons
acting under color of state law is an important purpose

which deny Fourteenth Amendment rights by
adding the phrase "or otherwise** after the

federal comts have a duty to entertain solid claim of
imconstitutional restraint by state under color of its
law, and jurisdiction is not defeated by anjrthing which

402. Jones v. Alfred H. Maver Co.. 88 S.Ct. 2186.

grounds.

blanket denunciation of all forms of conduct

jurisdiction even if the judge is accused of acting
maliciously and corruptly. Morales v. Vega. (1979) 484
F.Supp. 1057.

A judge will not be deprived of immunity because

Johnson v. Crumish. 224 F.Supp. 22 held:

action he took was in error, done maliciously, or was
done in excess of his authority; rather he will be subject
to liability only when he has acted in clear absence of

The purpose of this Act has been lucidedly stated by

all jurisdiction. Chalk v. Elliott. (1978) 449 F.Supp. 65.

the Supreme Court in Monroe v. Pane. 81 S.Ct. 473
(1960):

"* * * It is abundantly clear that one reason the

legislation was passed was to afford a federal right in
federal courts because, by reason of prejudice,
passion, neglect, intolerance, or otherwise, state

laws might not be enforced and the
citizens to the enjoyment of ri^ts,
and immunities guaranteed by the
amendment might be denied by the
agencies."

claims of
privileges,
Fourteenth
state

. . . The Supreme Court has made "neglect" a
groimd for bringing a federally deprived claim as
well as "prejudice", "passion", and "intolerance". In
addition to these grounds the Court has made a

Dq^ y. Cpunty of Lake Indiana, 399 F.Supp 553
(1975) held;

[2-6] Despite its fimdamental and efficacious
purpose, the doctrine of judicial immunity is not
absolute and unlimited; it does not immimize every

state court judge in every lawsuit. On the contrary,
application of the doctrine is restricted to its single
objective: to protect judicial freedom in the delicate
process of deciding civil and criminal matters on
their merits. Where the initiative and independence

of the judiciary will not be effectively impaired,
courts have refused to apply the doctrine of judicial
immunity. For example, there is no official
immunity from criminal liability. O'Shea v.
Continued on page 10 - Judicial Immunity
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Littleton. 414 U.S. 488, 503, 94 S.Ct. 699, 38 L.Ed.2d

674 (1974). The Supreme Court recognized long ago
that a state court judge can be made to answer
criminally for violating the criminal provisions
of the Civil Rights Act. Ex parte Virginia. 100 U.S.
399, 25 L.Ed. 676 (1879). In addition, federal courts

plaintiff of his rights under the Constitution. And, it
is this continuum of events, for which there is

no adequate state relief, that comprises a cause of
action imder § 1983 that is broader than a common

law tort. Indeed, Title 42 U.S.C. § 1983 is only one
example of sweeping legislation enacted by Congress
to provide relief for citizens for whom the state
cannot or wiU not provide adequate relief.

have held that application of the doctrine is

R a n k i n v. H o w a

restricted to the following areas:

101 S.Ct. 2020.

1. immunity applies only when the judges are

I 633 F.2d 844 (1980), cert, denied

faced with suits involving their judicial as opposed

[1] ... In Stump V. gpftrkman, 435 U.S. 349, 98 S.Ct.
1099, 55 L.Ed.2d 231 (1978), the Supreme Court

to ministerial or administrative duties and

declared that state judges are immime from § 1983

2. immunity applies only when officials are sued
for damages.

liability for 'judicial" acts not taken "in the 'clear
absence of all jurisdiction.'" Id at 357, 98 S.Ct. at
1105 (Quoting Bradlev v. Fisher. 80 U.S. (13 Wall)
335, 351, 20 L.Ed. 646 (1872)). A state judge who

Judges are not shielded by absolute immunity from

declaratory and injunctive relief White v. Fleming^.
522 F.2d 730 (1975).

Schorl^ y, City Qf Qreenhills, 524 F.Supp. 821 (1981):
[4] .... It is asserted that any individual charged

with a criminal offense has a right to be fairly
appraised of his constitutional protections and has a
right to have the matter heard in a court of
proper jurisdiction. The only relief available to

such an individual arises imder Civil Rights Act.
... The thrust of plaintiff complaint is that he was
repeatedly deprived of certain fundamental rights by

the concerted actions of the officials and employees of
the City of Greenhills and by a judge of a court
that had no jurisdiction to hear the matter. The

continuum of incidents inextricably entwined, which
culminated in the plaintiffs conviction in the

Greenhills' Mayor's Court, demonstrates not that he
was falsely accused or that he was falsely arrested or
imprisoned but rather that he suffered injury to
his rights guaranteed under the constitution his right to counsel, to be advised of his right to a
jury trial, to have the matter heard in a court of

proper jurisdiction, and not to be sentenced in excess

ordered the sterilization of a minor at her mother's

request was held immune because the order was a

to establish that he embarked on it either knowingly

or recklessly—subjects him to personal
HabiUty").
It has been docimiented that the state constitution,

state statute and case law all expressly deprive a
family court judge of jurisdiction to enforce or modify a
court order of support and/or of custody without a
referral from the supreme court. Therefore, the judge
can be held personally liable for his actions.

judicial act and no state law clearly excluded

Dvkesv.Hoseman. 743 F.2d 1488 (11th Cir. 1984)

petitions for sterilization from the court's
subject matter jurisdiction, 435 U.S. at 357, 360,
98 S.Ct. at 1105,1106.

[11] It is clear that ajudge who acts in the
absence of jurisdiction may be held liable for

[5] An absence of personal jurisdiction may said to
destroy "all jiuisdiction" beca\ise the requirements
of subject matter and personal jurisdiction are
copjunctional. Both must be met before a coiu*t

has the authority to adjudicate the rights of
parties to a dispute.
[6] If a court lacks jurisdiction over a party, then it

lacks "all jurisdiction" to adjudicate that party's
rights, whether or not the subject matter is properly
before it. See, e.g. Kulko v. Superior Court. 436 U.S.
84, 91, 98 S.Ct. 1690,1696, 56 L.Ed.2d 132, (1978)
("[i]t has long been the rule that a valid judgment

imposing a personal obligation or duty in favor of the
plaintiff may be entered only by a court having
jurisdiction over the person of the defendant")...
[7] Because of the limits of personal jurisdiction
constrain judicial authority, acts taken in the

of the permitted penalty. It is not for this court
to break plaintiffs complaint do\im into
isolated incidents, which would, if taken
separately, bear some token resemblance to various

absence of personal jurisdiction do not fall
within the scope of legitimate decision making
that judicial immunity is designed to protect.

state common law torts. This is because it is the

conclude that a judge who acts in the clear and
complete absence of personal jurisdiction loses his

series of events, the totality of acts done under
color of state law, which have allegedly deprived

[10] But when ajudge knows that he lacks
jurisdiction, OR acts on the face of clearly valid
state statutes or case law expressly depriving
him of jurisdiction, judicial immunity is lost.
See Bradlev v. Fisher. 80 U.S. (13 wall.) at 351
("when the want of jurisdiction is known to the judge,
no excuse is permissible"), Turner v. Ravnes. 611
F.2d 92, 95 (5th Cir. 1980) (Stump is consistent with
the view that "a clearly inordinate exercise of
unconferred jurisdiction by ajudge—one so crass as

Gregory v. Thompson. 500 F.2d at 63. We

j u d i c i a l i m m u n i t y.

his decisions. Stump v. Sparkman. 435 U.S. 349, 98
S.Ct. 1099, (1978);

[13] We agree with the Rankin courts analysis. We
point out in addition, that the rational for the
limitation on judicial immunity when subject
matter jurisdiction is lacking applies with
equal force when personal jurisdiction is
lacking....
Baures v. Heisal. 361 F.2d 581 (3rd Cir. 1966) at 591:

... Because immimity is conferred on an individual
solely by virtue of the office he holds, reason
required us to adapt a rule which does not
provide immunity for those acts which are
done clearly outside the authority or
jurisdiction of the office.
I argued that Saratoga County Surrogate Court
Judge Simone was outside his subject matter
jurisdiction when he held a closed court trial and foimd
me guilty of contempt for failure to pay support. As a
surrogate court judge he is not authorized to determine
violations of a family court order. I also argued, which
was not denied, that Judge Simone was never assigned
to the family court to hear the proceeding. Even if he
Continued on page 11 - Judicial Immunity
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coimty where the proceeding might have been

Continued from page 10

originated and shall transfer a proceeding

had been, he still would have lacked jurisdiction as

laying venue in the wrong county to a family

appointed for child was involved in improperly
depriving parents of custody of their child without a
court hearing can be held liable for his actions. The

court in any other county where the

court stated:

family court has no authority to enforce a court order of
support without a referral from the supreme court.

Maestri V, JutMsky. 860 F.2d 50, (2nd Cir. 1988 N.Y.) cert, denied 109 S.Ct. 1132:

[1]... When a judge clearly lacks jurisdiction over
the subject matter, "any authority exercised is a
usurped authority". Bradlev v. Fisher. 80 U.S. (13
Wall) 335 (1871)

[3]... Finally, Jutkofslqr has not cited, nor have we
found, any case in which a judge who had exercised
authority outside the territory properly within his
jurisdiction was nevertheless held to be entitled to
judicial immunity.
[4] For a judge to assume authority outside the
geographic bounds of his office is the kind of clear

judicial usmption which cannot be condoned by any
grant of immunity. No public policy would be served

by granting immimity for such arrogant excesses of
a u t h o r i t y.

As documented in my federal complaint, Schenectady
County Family Court Hearing Examiner Warner was

outside the geographical bounds of his jurisdiction
when he changed my supreme court support obligation
and when he held that I shotdd be sentenced to jail for
contempt of a court order of support. Family Court Act
§ 174 specifically states that a proceeding may be
transferred to another county but only if it could
have been originated in that county. Family Court
Act § 423 did not authorize this proceeding to be
originated in Schenectady County as neither my exwife or I ever resided in Schenectady County which Mr
Warner was fully aware of. Mr Warner, under FCA §
174 was required to transfer the proceeding to a county
in which it could have been originated. As my ex-wife
lived in Saratoga County and I lived in Rensselaer

County the only county the proceeding could have been
transferred to was Rensselaer County. Also, there was
no administrative order transferring the proceeding to
the Schenectady County Family Court.
Family Court Act § 174 states:
The family court in a county may for good cause
transfer a proceeding to a family court in any other

proceeding mi^t have been originated.
Arment v. CQmmon\y^ftlth Nat. B^nk, D.C.Pa. 1981,
505 F.Supp. 911 holds that where it is alleged that the
attorney "joined" or "cooperated with" or "conspired
with" state officers who acted vmder color of state law,
state action will exist. See, also, Antg^ma^ VD.C.Mass.l979, 480 F.Supp. 180.
Rankin y, Howard, 633 F.2d 844:
[13] The supreme Court resolved the issue in Dennis
V. Sparks. —^U.S. —, 101 S.Ct. 183 (1980). The court

held that immxme judge's private coconspirators do
not enjoy derivative immunity.

[14] It follows that "[pjrivate parties who corruptly
conspire with a judge in connection with such
conduct are ... acting under color of state law within
the meaning of § 1983. Mi at S.Ct. at 187.

I clearly documented that the attorneys named in the
complaint either conspired with the judges to deprive

me of my rights £md to have me sentenced to jail in
order to extort over $100,000.00 from my family or they
cooperated with the judges by allowing they to violate
my rights.
H o s t r o p v B o a r d o f J r. C o l l e g e . D i s t r i c t 5 1 5 . 5 2 3
F. 2 d 5 6 9 :

The doctrine of civil conspiracy extends liability for a

tort, here the deprivation of constitutional rights, to
persons other them the actual wrongdoer. W. Presser,
The Law of Torts § 46 at 293 (4th Ed. 1971), but it is

the acts causing damage to the plaintiff that give rise
to liability for damages, not the conspiracy itself.
"The damage for recovery may be had in a civil action
is not the conspiracy itself by the injury to the
plaintiff produced by specific overt acts. [Citations
omitted.] The charge of conspiracy in a civil action is
merely the string whereby the plaintiff seeks to tie
together those who, acting in concert may be
responsible for any overt act or acts." Rutkin v.
Reinfield. 229 F.2d 248, 252 (2nd cir. 1956) cert,
denied 352 U.S. 844.

Roe V. Borup. D.C.Wis. 1980, 500 F.Supp. 127 held
that a complaint alleging that guardian ad litem

Deprivation of child custody without a court hearing
has been held to state a cause of action under Section

1983 for a procedural due process violation.
Pwbesne V. gugflrman, 566 F.2d 817 (2nd Cir.
1977)

I fully documented that the law guardian appointed
by the court for my children was involved in depriving
me of my visitation rights with my children without a
court hearing and without filing any papers with the
court to limit or deny me visitation with them. Also
docimiented was the fact that he refuses to state why I
cannot see my children.
Because I had been denied my visitation rights I filed

a violation petition in 1990 with the court not only
naming my ex-wife but Judges James and Ferradino as
respondents claiming they were illegally interfering
with my visitation rights. Judge James then appointed
his friend and colleague, Judge Austin to hear the case
and signed Judge Austin's name to an Order to Show
Cause claiming I was not pajdng support. This was
within a couple of weeks of the newspaper that I
published. When I was brought before Judge Austin for
the first time, I was not informed of my rights and he

appointed Douglas Mills to be my children's law
guardian. Mr Mills is a city court judge for Saratoga
Springs who is a colleague £ind friend of Judges James
and Ferradino. Right sifter court Mr Mills informed me
that I would be seeing less of my children after the
court proceedings even though I had not seen them in
over two years. Mr Mills stated he had seen my
newspaper dealing with corruption in the Saratoga
County courts. He had already determined the outcome
of the proceeding concerning my visitation rights
without any testimony being given. This is a fair trial?
When the child abuse reports were filed against my exwife he refused to take any action to have the children

interviewed away from the mother and the bo3^end. I
then attempted to see my children. Mr Mills left the
following message on my answering machine:
I am trjdng to reach a Mr Charles Collins. This is
attorney Douglas Mills. My phone number is 5870559.1 do not, 1 repeat do not want you to
Continued on page 12 - Judicial Immunity

Judicial Immunity
Continued from page 11
exercise visitation this weekend with your
children until we go to court. Ahhhhh, that
would be my recommendation. Thank you.

my ex-wife has testified that her mother is the boss of

of Education. 94 S.Ct. 791 (1974). The existence of a

the county data processing department and that her
department handles computer operations for the

''private realm of family life that the state cannot
enter," Prince v. Massachusetts. 64 S.Ct. 438 (1944),

support collection unit.

lias its source ... not in state law, but in the

W h e n I fi l e d s u i t i n f e d e r a l d i s t r i c t c o u r t t h e c o u r t

refiised to address any of the issues raised. I then

Mr Mills then followed up the phone message by

appealed to the 2nd Circmt Court of Appeals and to the

sending the following letter dated 10//3/90.

U.S. Supreme Court. No one wants to address these

Please be advised that I do not think it is in the

children's best interest to see you until such time as
we appear in family court and have a discussion
regarding your visitation rights with your children.
My ex-wife also sent a letter dated 10/3/90 stating:
Pursuant to my telephone conversation with
Douglas Mills, Esq., our children's law
guardian, 1 am denying you visitation until
there is a court order in effect directing me of

QfCley^l^q, 97 S.Ct. 1932 (1977), Smith v.

issues. Can you imagine all the family court judges in
the state and attorneys involved in these family court
proceedings being sued by both the husband and wife
for the violation of their rights. The judges and

Reform. 97 S.Ct. 2094 (1977).

attorneys will be spending more time in court

interference of the awesome power of the state. This

defending themselves than they will have time for
clients. Also, they could be charged with criminal
actions. The judges and attorneys cannot claim that
they didn't understand the law. Isn't that what they
are being paid for?

right to the preservation of the family encompasses
the reciprocal rights of both parent and
children. It is the interest in the parent in the

Visitation Rights

being dislocated fi*om the "emotional attachments

[6] Here we are concerned with the most essentisd

and basic aspects of familial privacy — the right of
the family to remain together without the coercive

^companionship, care, custody and

management of his or her children, Stanlev v.
Illinois. 405 U.S. 651 (1972) and in the children not

the kind.

Both Mr Mills and my ex-wife were both fully aware
that I had a supreme court order concerning my
visitation rights as well as a family court order by
Judge James which he lacked jurisdiction to render
because of the supreme court order. This letter clearly
demonstrated that they are conspiring to illegally deny

intrinsic htunan rights, as they have been imderstood
in 'this nation's history and tradition'. Moore v. Citv

Spencer v. gpenc^r, 1985, 488 N.Y.S.2d 565:

[5, 6]... In addition, the court is obligated to
protect the non-custodial parent's visitation
rights [Weiss v. Weiss, 52 N.Y.2d 170 (1981)].

that derive from the intimacy of daily
association."

This mutual interest in an independent

relationship has received consistent support in
the cases of the Supreme Court. "The Court has

me my visitation rights. I then filed a petition with

[7] The right to visitation has been considered so

Judge Austin to force Mr Mills and my ex-wife to state
why I am not to see my children. Judge Austin
dismissed my petition and they have to this date
refused to state why or to file any petition in any court
to limit or deny me visitation with my children.

basic that interference with visitation has been

firequently emphasized the importance of family. The
rights to conceive and raise one's children have

held to be an act so inconsistent with the best

b e e n d e e m e d e s s e n t i a l " . M a v e r v. N e b r a s k a . 2 6 2

interests of the children as to raise a strong
probability that an interfering parent is unfit

U.S. 390, 399. (1923), "basic civil rights of man",

to act as the custodial parent FEntwistle v.

''rights far more precious than property rights.

Dinwiddie v. Brown. C.A.Tex. 1956, 230 F.2d 465,
cert, denied 76 S.Ct. 1041, 351 U.S. 971 held where
state officers conspire with private individuals to defeat
or prejudice litigant's right in state court, litigant is
thereby denied equal protection of the laws by persons
acting under color of state law and cause of action is

created cognizable by federal courts under this section.
In the complaint I documented where the county
support collection unit was filing support violation
petitions against me that they knew contained false
information, that they stole my support checks in order
to file false charges against me, that one transcript
shows they supplied my ex-wife's attorney with
documentation that they knew contained false
information to be used agednst me in court, that they
have back dated documents, etc. It was also shown that

Entwistle. 61 A.D.2d 380, app. dism. 44 N.Y.2d 851
(1978); See, also, Paris v Paris. 95 A.D.2d 857 (1983).

If a father gets custody of his children and interferes
with the mothers visitation rights what percentage of
these fathers lose custody? On the other hand if a
mother interferes with a fathers visitation rights what
percentage of these mothers lose custody? I guarantee
you that a father will lose custody faster than a mother
will. The judges are a lot more willing to protect a
m o t h e r t h a n a f a t h e r.

1, 566 F.2d 817, (2nd Cir.
1977):

[4,5] It is beyond preadventure that "fi*eedom of

personal choice in matters of . . . family life is one
of the liberties protected by the Due Process Clause
o f t h e F o u r t e e n t h A m e n d m e n t " . C l e v e l a n d v. B o a r d

gkinner y. Qklahprna, 316 U.S. 535,541 (1942) and
Maw. Anderson. 345 U.S. 528, 533 (1953).

When I have filed petitions with the family court
concerning the violation of my visitation rights my
visitation rights were reduced even though there has
never been a petition filed in any court to limit or deny
me visitation with my children. Judge Ferradino told
me that "you shouldn't feel bad if you don't hear fi-om
your children as often as you would like because they
probably would rather spend time with their fiiends".
Judge James told me "I don't want to hear fi'om you,
Mr Collins. Its not fair or reasonable". Judge James
could care less if a fathers visitation rights are being
violated.
Should the N.Y.S. Court of Appeals be forced
to resign or be impeached if they continue to
refuse to protect constitutional & civil rights?

Support Rights
li, 82 A.D.2d 806, 439 N.Y.S.2d
2 11 a t 2 1 2 :

[1,2] It is not disputed that an unjustified denial of
visitation rights by the custodial mother may
suspend the father's obligation to pay child support
during the time that visitation rights are denied
(See, Strahlv.Strahl. 414 N.Y.S.2d 184, afifd. 429
N.Y.S.2d 635)... Petitioner should not be

permitted to ei^joy the benefits of a support
order, while at the same time frustrating the
important rights of a father to see his children
(See, Feuerv.Feuer. 376 N.Y.S.2d 546)...

Abraham V.Abraham. 44 A.D.2d 675, 353 N.Y.S.2d
794:

[1,2] While it is clear that the deprivation of
visitation rights, per se, will not relieve a father of

the support petition. Therefore, the order of support
is hereby suspended.
None of my attorneys have ever told me that I was

entitled to have my support obligation terminated if I
was being denied visitation. The court is also refusing
to allow me to use this as a defense to the violation of

support petitions that have been filed against me. For
the record my ex-wife has received in excess of

$50,000.00 more than she was entitled to because of
fraud on the part of the judges and my ex-wife and her
attorney. I should have a $50,000.00 credit coming.
The judge will put the father at a disadvantage in
that he will order that yoiu- pay be attached by the
support collection unit in order to enforce his court
ordered support. Thereby insuring your compliance.
But what guarantee do you have you will see your
children? Then the court becomes too busy to address
the violation of your visitation rights. This is a further

Also, if you have to work weekends to make ends meet,
you might as well forget about seeing your children.
The court wants you working - seeing your children is
not important.

During my trials it was shown that I was under court
order to pay more than what my income was. This was
never contradicted. The judges in their rulings never
stated what my potentied income was or what funds I
supposedly had avedlable to me. They refused to even
address the issue of what my income was. They only
dealt with expenses, some made up by the court. How
can a person pay out more in support than he makes?
How can a person live when the court takes his entire
income? Then sentences him to jail because he is not
making more money.

In sentencing me to jail in April, 1987 Judge James
stated:

... that from November 1986 to the present time

his obligation, such deprivation, when not required
by some pressing concern for the welfare of the

violation of the equal protection clause of the

mother or child shotdd suspend his obligations.
flVTatter of Sawver v. Larkin. 37 A.D.2d 929, 326
N.Y.S.2d 270; Fleischer v. Fleischer. 25 A.D.2d 901,
269N.Y.S.2d 270;

In my opinion, if the court is going to attach yotir
wages to guareintee compliance, then the court should
allow you to be able to stop the support collection unit

qK>Qd y. St^vgngpp, 448 N.Y.S.2d 981:

your visitation rights. The support collection unit
would hold onto the money imtil there is a hearing and

borrow the difference plus borrow money to live on.

a decision is made. For the period time you were being
denied visitation you get the money back. If you were
not being denied visitation, then the money goes to
your ex. This would force both to comply with the court
order and above all it's fair. You pay - you see your
children. That's why the judges won't do it.

cannot repay it, or I go to jail.

[1, 2] although a child's name may be changed if it is
in his best interest, there must be some compelling
reason to make such a change (cit. omitted).
Embarrassment from having a different name than
the mother and inconvenience therefrom to the
mother have been held to be insufficient basis for

changing a child's name. (cit. omitted).
The issue before the court is whether the respondent
is entitled to have his support obligation suspended
because the petitioner already unilaterally changed
the children's surname by court order without notice
to him. The court finds that the facts of this case

wsirrants the suspension of respondent's support
obligation. It is clear to the court that petitioner has
succeeded in severing the father - son relationship
that the respondent could have with his children by
having their names changed unilaterally and by
effectively denying visitation as discussed, supra.
Nevertheless, she seeks continued support for the
c h i l d r e n f r o m t h e i r n a t u r a l f a t h e r. T h i s c o u r t fi n d s

that respondent has proved his affirmative defense to

Fourteenth Amendment to the U.S. Constitution.

for giving the money to your ex if you are being denied

Determining Support
The Legislature in order to make support throughout
the state more uniform came up with a formula for the
judges to use in determining the amount of support. In
short, the legislation holds that the non-custodial
parent, 95 % of the time is the father, would pay 17 %
for the one child, 25 % for two, 29 % for three, 33 % for

four and 35 % for five or more. This is based upon gross
income. In order to get around this, the court is using
"potential income". This is not what you are making
but what the court feels is your potential to make.
Now if you try to get a head and take a part time job
to pay off some bills. The court then figures this income
into your total. So you can't quite the psirt time job.

there was no periods when Petitioner was without
income; that the Petitioner possesses unused assets
particularly the ability to borrow;

Judge James did not use the word "sufficient"
income. I had income, but my court order was for more
them my income. According to Judge James I was to
Who would lend me money that I had no way of pa3dng
back? This was an attempt to extort money from my
mother. Either she loans me the money, knowing I

In sentencing me to jail in September 1987, Hearing
Examiner Warner stated:

The Court finds after hearing that respondent has
filed to make all of the payments recited above as
previously directed, I recommend that the previously
suspended sentence be imposed.
W h i l e I c a n n o t fi n d f r o m t h e e v i d e n c e t h a t

respondent voluntarily quit his emplojrment, I eun
convinced that he exhibits little if any initiative for
anything other than litigation in this Court. He
would be better served by applying himself to the
pursuit of emplo3rment rather than by seeking to
avoid or to reduce his present obligation.
In sentencing me to jail in January 1988, Judge
Simone stated:

Continued on page 14 - Determining Support

Determining Support
Continued from page 13
The court now finds from the evidence that the

respondent did willfully violate the order of this court
dated April 15,1987 and has continued to do so. The

respondent is capable of canying out the provisions
of said order. While he was employed, he failed to do
so; which he was receiving unemployment benefits he
failed to do so and now while he is re-employed he
has failed to do so. The court is convinced that the

respondent does have funds available to him to

comply with the order and/or that he is capable of
obtaining such fimds. The court believes that this
respondent has not utilized his best efforts and his

talents to the utmost but has taken a position of
"wait and see" relying upon his family as his
secxirity. He is under a duty to use his assets and
earning powers to maintain the marital standard of

funds is not well founded in this record. There

was much testimony concerning the financial status

of respondent's mother fi-om which the court could
have assumed that funds were available to him,
including the fact that respondent had resided with
his mother rent fi'ee fi'om 1981 and that she appears
willing to offer financial assistance to him. However,

these new cases are for the enforcement of a supreme

court order concerning custody, visitation and/or

In the case at bar, the record does not

support?)

demonstrate a failure to make support
payments accompanied by an absence of any
attempt to modify the order of support, nor
does it demonstrate the failure to use any part
of respondent's wages to make support
pasrments while regularly employed so as to
constitute prima facie evidence of willfulness (see.

Family Court Act § 454 [3][a]; see also. Matter of

an irresponsible husband designs to earn, but his
potential ability to earn in light of his past
experience (Porcelain v. Porcelain. 94 M2d 891).

Respondent made partial support payments
and, at the same time, made several attempts to

Section 412 of the Family Court Act provides that a
husband is chargeable with the support of his spouse

violation of a prior court order must be established

his potential earning power, which must be

considered; fact that he does not work, does not, in of
itself, preclude finding that he has means wherewith

to discharge support order, (see 97 M2d 920, 94 M2d

6 4 N . Y. 2 d 7 6 7 ) .

have the support order modified. To deprive a
person of liberty by commitment to prison, the willful
by clear and convincing evidence (Matter of Cox v.
Cox, 133 A.D.2d 828; Bulow v. Bulow, 121 A.D.2d
423). Such evidence is not presented here. The
commitment of respondent is not warranted on
this record.

Had my mother been willing to lo£in me the money I
certainly would not have been charged with failure to
pay support several times and have been sentenced
to jail for contempt.

891, 78 M2d 585)

On appeal the Appellate Court in its January 1989

Domestic Relations Law

decision stated;

There is merit, however, to respondent's contention
that he has shown his financial inability to comply
with the terms of the support order and thus should
b e r e l i e v e d o f t h e c o m m i t m e n t o r d e r. * * * O n t h e

other hand, the record discloses numerous attempts
to successfully comply with the order of support,
including borrowing money or, in the alternative, to
have the support order modified so as to

render compliance practicable. Family Court's
emphasis on respondent's alleged access to

include those case which were begim before 1991 which
are still currently before the family court such as my
case which was begun in February 1985. (How may of

t h e m o t h e r ' s fi n a n c i a l s t a t i i s c a n n o t b e s a i d t o

Sands V. Sands. 105 A.D.2d 788, appeal dismissed.

economic condition which is a measure of proper
amoimt of support for wife and his dependant
children but rather it is husband's ability to provide,

cases in the State of New York. This figure does not

be respondent's status.

living (Hickland v. Hickland. 39 N.Y.2d 1). The
measure of ability to support is not based upon what

if possessed of sufficient means or able to earn such
means (underlining mine). It is not husband's

In 1991 the family court had 208,750 new cases filed
in New York City and 373,963 cases filed in the
counties outside of New York City for a total of 582,613

Domestic Relations Law Art. 13, § 240:

1. . . . the custody of or the right to visitation with
any child of a marriage, the court must give such
direction, between the parties, for the care, education
and maintenance of any child of the parties, as, in
the court's discretion, justice requires, having regard
to the circxunstances of the case and of the respective
parties and to the best interests of the child. In all

cases there shall be no prima facia right to the
custody of the child to either parent....

O f fi c i a l s t a t i s t i c s s h o w t h a t N e w Yo r k C o u r t s a w a r d

child custody to fathers only 4.1 % of the time, and
joint custody only 4.9 % of the time. This means that
the judges feel that in 95.9 % of the cases the mothers
make a better psirent than a father. Yet when we go
into court, we are "suppose" to have a 50-50 chance of
gaining custody of our children. This is a denial of
equal protection of the law.
Of the 95.9 % of the fathers who do not get custody
only 4.9 % of these fathers will get joint custody, yet
99.9% of these fathers are ordered to pay support.

What percentage of mothers who do not get custody are
ordered to pay support? Fathers are required to
support their children. Yet, the court refuses to allow
them to have a legal say in their children's affairs. If a
father is going to support his child he should have a say
in the child's life!

In New York State, nearly all family-related legal
proceedings are closed to the public and their
permanent records are sealed. Does the public have the
right to know what transpires behind closed doors?*
N e w Yo r k c o u r t s w i l l r e l i e v e a n o n - r e s i d e n t m o t h e r

of her child support obligation if she is "remarried and
not gainfiiUy employed," but will mandate an
imemployed, non-resident father make payments in
accordance with a court determined "earning capacity."
Is this unlawful sexual-discrimination?*

The federal government requires each state to
establish precise standards for non-resident parents
payment of support, but not for their access to the
children they are supporting. Shouldn't non-resident
parents and their clidldren be entitled to reasonable
access standards?*
Do these violate the Fourteenth Amendment to the
United States Constitution?

Continued on page 15 - Domestic Relations Law

1 5

Domestic Relations Law
Continued from page 14
* From survey of Father & Child Legal Defense
Fund.

Also, the judges are more than willing to enforce
support orders and sentence a father to jail for not
paying support yet, they refuse to enforce a father's

visitation rights. This is a denial of equal protection of
t h e l a w.

The law should be simplified: No joint custody No visitation - No support.

U.S. Supreme Court holds it
will not protect constitutional
and civil rights!
The United States Supreme Court has refused to grant
a Writ of Certiorari to address the issue that the New

York State Judiciary is sentencing thousands of
litig£ints to jail each year in secret criminal trials
without the accused having the benefits of their First,
Fifth, Sixth and Fourteenth Amendment rights in
violation of the United States Constitution and

applicable U.S. Supreme Court rulings.

Custody, visitation and support should all go
together imless the judge can justify why he is not
granting custody or visitation or support. The burden
should be on the judge to justify why he is not granting
joint custody or visitation to a non-custodial parent.

That state court judges are having false contempt
charges filed against a litigant and are depriving them
of their children if they refuse to forfeit their
constitutional rights and/or refuse to pay the extortion

There are fathers who are before the family court
who fought in the Vietnam War, the Persian Gulf Wsir,
who served or are currently serving in the military or
their fathers or step-fathers served and'or fought for

c a s e .

the United States in World Wgir II or the Koreein War.

jurisdiction and are requiring all family members,
including those whose property is being taken, to leave
the courtroom during the proceeding. All this is being

And many of these fathers have died protecting our
rights imder the Constitution. Yet, when these same
fathers come into the New York State Family Court
they are stripped of their Constitutional rights. This is
a disgrace. Not only does this State strip a father of his
constitutional rights but then pours the salt into the
woimd by forcing them to pay support (which they

should), but then refuses to ^low them to participate in
custody and the decisions affecting their children.
I would be interested in the family court judges
arguments justifying this discrimination? Justifying
their reasoning why 95.9 % of the mothers are fit to
raise their children and that 95 % of the fathers are

not? There are good mothers and bad mothers just as
there are good fathers and bad fathers. But no way is
there this much disparity between the two.
To go a step farther, how many of the 4.1 % of the
fathers who got custody of their children got custody
because the mother left? 60 to 80 % ? How many of
these fathers will lose custody when the mother decides

she now wgints her children back? 60 to 80 % ?
Judges, lawyers and politicians all talk about
constitutional & civil rights! Which one is

going to take any action to protect them?

demands of the judge and the attorneys involved in the

That the judges sire taking possession of family
member's property as a punishment for the contempt
charge while lacking both personal and subject matter

done in closed court sessions without the accused

wife to falsify court records and to extort money firom
both my parents and me. Ms Clerkin also represented
all of the state employees named in my federal suits
claiming the violation of my rights and in the suits that
my mother has filed against state employees for the
violation of her rights by the taking of her house when
she was not a party to the action and was told to leave
the courtroom during the proceeding. Ms Clerkin
participated in the closed court criminal proceedings in
which I faced incarceration for contempt. She was

representing Judge Austin in the federal proceeding at
the time he issued the warrant for my arrest in order to
prevent me firom arguing my case before the Federal
Court of Appeals, thus depriving me of a public hearing
and my right to fireely appear in court. Ms Clerkin was
fiilly aware that Judge Austin lacked jurisdiction to
enforce or modify my support, custody or visitation
orders pursuant to the New York State Constitution,
state statute and case law or to determine any issue

before him as there was no referral fi-om the supreme
court and that he had a financial interest in seeing that

1 did not appear in a public tribunal. Ms Clerkin was
aware that Judge Austin was violating my constitu

tional rights during the family court proceedings and
that I was never informed of my rights as required by
law including my right to counsel.

having the benefit of counsel and without being
informed of what his or her rights are. The United

Is this how Attorney General Abrams and his
assistants win their cases? How many cases have they

States Supreme Court has placed themselves, federal
court judges, state court judges and attorneys above
the law. Our constitutional and civil rights are to
be sacrificed to the corrupt judges and attorneys.

conspired with the judge to suppress evidence or have
tampered with evidence that would prove a defendant's

N e w Yo r k S t a t e A t t o r n e y G e n e r a l
Abrams has authorized his assistants

to participate in secret criminal

innocence? How many cases have they denied litigants
their constitutional and/or civil rights to protect the

corrupt state court judges or other high rsinking state
officials? As Attorney General Abrams is part of the
Executive Branch, has Governor Cuomo authorized his
actions to deprive litigants of their constitutional and

civil rights?

trials and to deprive litigants of
their civil and constitutional rights

" The state and federal court judges and "

in order to cover up extortion and

■ the fact that they can deprive litigants of ■

case fixing by the state court judges!
Assistant Attorney Genereil Mary Ellen Clerkin was
assigned to defend Judges James and Ferradino in the
Family Court proceeding before Judge Austin as I had
named them as respondents to the violation petition of
my visitation rights and to the modification of my
support order alleging that they conspired with my ex-

■ Attorney General Abrams must relish in ^

" their rights, have their children taken ||
■ away in secret trials and use their ■

" positions for fraud, extortion, case fixing, "

B etc. Our State officials are operating a ^
■ racketeering enterprise and they know ■

2 that the "brotherhood" will protect him. "
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Germane to the issue of when a family court

child.

M a r t i n v. M e r o l a . 5 3 2 F. 2 d 1 9 1 ( 1 9 7 6 ) a t 1 9 2 :

proceeding ends is FCA Art 4, § 451 which states:

In the absence of any federed statute of limitations, §

§ 451 Continuing jtirisdiction - The coiul has

1983 actions brought in New York are governed by

continuing jurisdiction over any support proceeding
brought under this article until its judgment is
completely satisfied and may modify, set aside, or
vacate any order issued in the course of the
proceeding, provided, however, that the modification,

The killings took place in the county Department of
Social Service's Support Collection Unit. Miller
apparently had been in the office Wednesday and
had talked to one of the victims, but police did not

Statute of Limitations

New York's three year period for suits based on a

statute. 42 U.S.C.A. § 1983; CPLRN.Y. 214
Federal Procedure Lawyers Edition, 1989, Civil
rights § 11:241 - Accrual; tolling states:
Although federal courts barrow state statutes of

set aside or vacatur shall not reduce or annul arrears

child support accrued prior to making an application

limitations in actions brought imder 42 U.S.C.S. §

pursuant to this section....

1983, the determination of the date when the federal

Connors v. Connors. 1980, 425 N.Y.S.2d 786,103

cause of action accrues is customarily governed by

Mi8c.2d 288:

federal standards. The time of accrual imder federal

law is when the plaintiff knows or has reason to
know of the injury which is the basis of the § 1983
action.

Brilevv. State of Cal.. 564 F.2d 849, 850, 855 (1977):

7. Where civil rights plaintiff has been ii^ured by
fraud or concealment and remains ignorant of it
without any fault or want of diligence on his part, the
statutory limitations period does not begin to run

Since Family Court Act § 451 explicitly gives Family
Coiut continuing jurisdiction in support proceedings
"until its judgment is completely satisfied", and since
the instant matter, support arrears were reserved
generally by Family Court Order of September 3,
1974, the Family Court's judgment had not been
completely satisfied and would not be imtil arrears
were either vacated, modified or subject to a money

judgment entered imder Family Court Act § 460 or

until the discovery of the injury, 42 U.S.C.A. § 1983.

otherwise disposed of; accordingly, the three year

The established rule, which we apply in this case is

instant proceeding.

that, where plaintiff has been injiu'ed by fraud or

concealment and remains in ignorance of it without any
fault or want of diligence on his part, the statutory
period does not begin to nm imtil the discovery of the
injury. Holmberg. supra, 327 U.S. at 397, 66 S.Ct. 582;
Hilton, supra, 522 F.2d at 602.

Important here is the fact that the judges and
attorneys have concealed the fact that the state coxuts
are deliberately violating federal constitutional rights.
They are also covering up the violation of the

jurisdiction of the family court as defined by the state
constitution.

Martin v.Merola. (1976, CA2 NY) 532 F.2d 191:

statute of limitations of this section could not bar the

First, I believe that FCA § 451 violates the State

Constitution as the State Constitution specifically
states that family court cannot enforce or modify a
court order of support without a referral from the
supreme court. Under this section the statute of

limitations has not begun to nm as I am still before the
court on the issue of support.

Murder Coverup
The following appeared in the newspapers on

October 16,1992 concerning the murder of four
employees of the Schuyler County Support Collection
Unit:

[6] Statute of Limitations as to damage action luider

Watkins Glen, N.Y. — A gimman with a history of

§ 1983 by plaintiflPs alleging that their

failing to make child support pa3rments killed four
workers Thursday in the county office that collects
the money.

constitutionally guaranteed right to a fair trial had

been infringed by action of district attorney and his
assistants in announcing to the press the arrest of
plaintiffs and asserting they were tied to crime

families did not begin to run until the completion of
the crimineQ trials. 42 U.S.C.A. § 1983; CPLR NY
214.

John T. Miller 50, had a history of arrests in

Schuyler County for non-pa3Tnent of child support
dating to 1970, police said. It was unclear how much

he owed in support payments for the now-grown

know if there had been a confrontation.

On Thursday, he shot one woman first, walked across
the hallway to another small office and shot three
other women, said Sheriff Maloney. He then was
confronted by two law enforcement officers.
During a brief standoff, Miller pointed the gun at his
head and said he was going to kill himself, said

Deputy Foote, one of the officers who confronted
M i l l e r.

When the deputies offered to get him help. Miller
said that no one could help him and that he didn't
want to go back to jail.
He also lefi; officials a letter that he said would

explain the shootings. Authorities did not release
its contents.

Was Miller informed of his rights? Was he informed
of his right to counsel? Did he intelligently waive his
right to counsel? Based upon FCA §§ 433 and 435 he
was probably tried and sentenced to jail in secret and
without a jury trial in violation of his constitutional
rights? Had the Family Court judge not violated Mr
Miller's Constitutional rights these murders would
most likely not have happened. Also, the Support
Collection Unit must take some responsibiUty as they
are violating the State Constitution by filing contempt
proceedings in family court to enforce a court order of
support. Four people are dead because of this
judge's illegal actions! The State is covering up
these illegal actions. Are the judges above the
law? The state and federal judges have taken the
position they are!

Both Federal District Court Judge McAvoy and the
U.S. Attorney General's Office is aware of the
deliberate violations of Mr Miller rights as my mother
brought this up in her complaint before Judge McAvoy
because of the criminal charges she was trying to bring
against the state court judges and Attorney CSeneral
Abrams for conspiracy to have me tried suid sentenced
to jail in secret for not paying support in order to extort
over $100,000.00 from her. I have docxmientation that
Continued on page 17 - Murder Coverup
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Because plaintiff has sued the wrong party, and

Continued from page 16

because neither the United States nor the

the fact that Defendant Collins is such, and the
additional fact that he now resides in Florida, when

all my support payments have been made and that I

Department of Justice can be sued for refusing to

he has purportedly extinguished his fee interest by

have overpaied in an amoimt in excsess of $50,000.00.
The court is refusing to allow me to call witnesses and

exercise its enforcement discretion, this matter must

deed to Plaintiffs are additional justification for

be dismissed.

asserting fraudulent conveyance now.

to present dociunentation to this effect because it

involves case fixing and extortion on the part of several
judges including Attorney General Abrams and his
office. The Department of Justice has taken the
position that a citizen cannot force the federal govern
ment to protect their constitutional and civil rights.
Named in this latest suit was the United States

Department of Justice. The Department is aware of the
documentation concerning the deprivation of
constitutional rights to a public trial, a jury trial, court
of proper jurisdiction, the family court taking
possession of my mother's property by charging me
with a crime and holding the trial in secret and
depriving me of my constitutional rights then depriving
my mother of her property as a punishment. The U.S.
Attorney General's office is well aware of the

documentation in this paper.
Assistant U. S. Attorney James C. Woods on behalf of

Gary L. Sharpe, U.S. Attorney for the Northern
D i s t r i c t o f N e w Yo r k s t a t e d i n t h e i r M e m o r a n d u m o f

Law dated November 5, 1992:

Plaintiff, Elinor King alleges that her civil and
constitutional rights were violated by the United
States Attorney's Office of the Department of Justice
because of its failure to take civil or criminal action

against New York State Officials whom she claims

illegally deprived her of real properly. Plaintiffs
allegations appear to stem from her son's on going,
vitriolic divorce proceedings. The divorce proceeding
resulted in an apparent temporary forfeiture to
plaintiffs former daughter in law, by order of state
court, of property held at one time jointly by plaintiff,

First, my mother did not seek monetary damages
&om the Department of Justice but sued to have a
grand jury investigation. Second, I was divorced in

Judge Plumadore was fully aware that my "so called"
arrears were from the fact that Judge James refused to
give me credit for all support that was paid pursuant to

1981, the house was purchased in 1984 eind Judge
James gave my ex-wife exclusive possession in 1986.
Third, she did not forfeit her property and she argued
that she continues to be illegsilly deprived of her
property imtil I can be sentenced to jail in a secret trial
so she C£in be forced to turn the title over to my ex-wife.
The judge lacked both personal and subject matter
jurisdiction to give my ex-wife exclusive possession of
the property which was supported by the December 11,
1989 decision of Supreme Court Judge Plumadore
which has been documented in this complaint and in
the previous federal and state court proceedings

court order and which he was required to give me
under FCA § 449 when he made the support award
retroactive back two years and that Judge James

including the documentation before the United States
Supreme Coxirt and which states:

attorneys violate both the U.S. Constitution and the
State Constitution. To date, which is over three years,
he has refused to take any action until I can be
sentenced to jail in a secret trial so that my ex-wife c£in

this form of support (Defendant Carella and the
children being housed in a non-marital residence

titled originally to Defendant Collins, the father, and
Plaintiff's, his mother and stepfather, and now only
titled to the Plaintiffs) is no longer squarely
mandated by virtue of the Appellate Division's

October 19,1988 decision reversing the April 15,
1987 and April 22,1986 Saratoga Family Coiut
Orders and the subsequent (September 8, 1989)
decision of the Family Court on remand;

lacked jurisdiction to render any order concerning
support as there was no referral from the supreme
court. Judge Plumadore also knew that I sold my
interest in the house in November 1986 and it wasn't

until September 1989 that I moved to Florida for the
first time. This was three years after I sold my
interest in the house. He also made no mention of the

fi-aud committed by the judges and attorneys. I am the
one who is accused of firaud while the judges sind

be put in a superior bargaining position. What better
leverage than having me in jail? Judge Plumadore also
refused to transfer the family court proceeding to the
supreme court pursuant to New York State

Constitution Art 6, § 19(a). He is allowing my ex-wife to
live in the house for free for over three years now

because of Judge Plumadore's refusal to protect my
mother's rights. The thousand dollars a month it costs

for the mortgage, taxes, insurance, etc. is not being

Family Court has no jurisdiction over title, meirital
or otherwise;

deducted from the "so called" arrears nor is it being
gets more in the form of support now than what I was

her husband and son.

this article 15 proceeding is almost tmnecessary from
Plaintiffs viewpoint inasmuch as Carella and the
children have no interest equivalent to or impinging
upon title and Plaintiff's need only seek to evict

Plaintiff alleges that she forwarded evidence of

them;

criminal conduct to the Department of Justice for
purposes of initiating a federal grand jury

given the apparent amount of support arrears,

investigation of those officials whom she claims
violated federal criminal statutes and her

constitutional rights during these divorce

proceedings. No such investigation was begim.
The plaintiff seeks monetary damages.

however, and Defendant Collins' initial 1/3 interest

in the home, Defendant Carella is entitled to assert
firaudulent conveyance as either a defense to
Plaintiffs claim of fee simple absolute or in a
separate action to protect her and the children's
interest in the arrears, which action would be

consolidated with this one in any event;

applied to my current support pajrments. My ex-wife
required iinder the court order that the Appellate
Court overturned. The Appellate court specifically
ruled that my mother's assets could not be used. This is
how the judges have circumvented the Appellate Coiui;
ruling.
Also documented was the fact that Supreme Court

Judge Keniry is allowing my mother, my stepfather
£uid me to be sued for $600,000.00 by my ex-wife for
attempting to have her evicted from the house because

of the April 22,1986 decision and order of Judge James
giving her exclusive possession of the house. Judge

Continued on page 18 - Murder Coverup
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Keniry has refused to address the issues that Judge
James lacked both personal and subject matter
jurisdiction to give her possession of the house and that
her residing in the house is no longer mandated. It was
also argued that the State Constitution does not
authorize a family court judge to determine either
possession or title of real property - marited or
otherwise. A judge who cannot determine title to real
properly certainly csumot determine who should have
possession of the real property.

Opinion
All proceedings in the family courts should be
opened to the public unless there is a special or
exceptional circumsteince which would warrant

closing the court. However, before the judge can close
tiie court to the public he or she must be required to
hold a public hearing to close the court. These
secret trials are destro3dng the Uves of the mothers, the
fathers and most of all the children.

I also believe the family court should be open because
there are too many children "that fall between the

and/or abusing them? Are the judges doing anything to
get help for these children and the parents? How about
counseling?The press would be able to cover these
proceedings. If a parent is abusing their child or any
other child it should be made public. If a child is taken
away from their parent(s) the public has the right to
know why. If the parent is abusing his own child there
could be other children that he or she is abusing.
The open court would help the parents who have
been falsely accused of child abuse and are trying to get
their children back. Remember, the child welfare
agency is not going to admit to doing anything wrong
because they don't want to be sued. If a parent were to
complain about a case worker you can bet that case

worker will do everything possible to make the parent's
life a nightmare with the authority they possess. Try
defending yourself in a closed court room where the

judge. Department of Social Services and the law
guardian are all working together.
When a child is to be taken from a parent, there
should be a six person jury trial. To have a child
taken away is worse then going to jail. If a parent is
abusing a child he or she should be sent to jail and the
court should provide counseling to all!! This is in
the best interest of the child!! When a child is taken

doing there job and neither are the judges when it

away from a parent for abuse by the court, this means
the court has foxmd the parent guilty of abuse and that

comes to protecting children when it comes to the

the punishment is the loss of their child. This is a more

children being physicsdly or mentally abused. The only
time something is made public is when a child is
beaten to death. The Department of Social Services
then states "We don't know what happened, the child
just fell though the crack". These children usually
have a history of abuse reports. The judge keeps

severe punishment then six months in jail or a $500.00
fine or both. Yet, the peirent is not entitled to a public

cracks". The Department of Social Services is not

sending these children back to an abusive situation.

Are these judges masochists? Do they enjoy seeing
children abused and/or molested? Do they eiyoy seeing
innocent parents being deprived of their children?
Based upon what I have read and my dealing with the
different family court judges I would have to say - yes!
It is the judges who are the child abusers! They abuse
the children mentally and by allowing them to be
physically abused. They don't want the children to have
a normal relationship with each parent! With an open
court room the judges, the attorneys, the department of
social services and the law guardians would be held
more accountable. How many times do judges keep
giving the children back to a parent who is neglecting

or jury trial. The parent has been convicted of the

"crime" of abuse. Judges, attorneys, law guardians and
social workers are not giving a parent a fair trial
or can they be trusted to protect the child. Law
guardians, as documented, do as the judge tells them.
How can they be trusted to protect the children? As

stated In Re Oliver, supra, "all checks without publicity
are insufficient in comparison of publicity". The only
way the parents and the child are protected is by
a public trial and a juiy trial!! This is in the best
interest of the child!! It is in the best interest of

the parent!! It is also in the best interest in

preserving the integrity of the judiciary!
I have been deprived of my children by Judge Austin
because I refuse to forfeit my constitutional rights. No
one should be deprived of their children without a
public hearing. The liberty to raise one's child is one of

our most basic rights. Yet, this right is taken away in
secret trials by corrupt judges. How many more

fathers are going to be sentenced to jail for not
paying support in secret trials? How many

parents are going to lose their visitation rights or
have their children taken away from them in
secret trials? How many more lives are going to
be destroyed by these judges and attorneys
before something is done? The United States
Constitution states our rights. Constitutional and
civil rights must be enforced for everyone.
How many children have been kidnapped in New
York State by their parent? How many of these
kidnappings were a result of a family court order that
modified a court order of custody, visitation and/or of
support without a referral from the supreme court?
Question? A parent is forced to kidnap his or her child
because of a court order that the judge who issued it
had no authority to issue it in the first place and/or the
trial was held in secret. The court violated that parents
rights first! Can they be charged with kidnapping and
violating a court order when the court had no authority
to issue the order in the first place?
The State of New York should issue an amnesty for
all fathers or mothers who have kidnapped their

children and then hold a public hearing to determine
which parent should have custody. The child needs
both parents. This is a situation which could be a win
win for everyone involved. The children do not need to
be on the run! These children are forced to hide, to use
a different name, usually don't have fiiends and are

constantly on the move. This is not in the child's best
interest!!!!

How many fathers have been forced to flee the state

because of the illegal actions of the family court and
supreme court judges? These fathers were never
informed of their rights and they didn't even know that
their constitutional rights were being violated.
Mothers' rights are being violated in that many are
not receiving adequate support and many are not
receiving any support at all. Father's who are not
paying their fair share should be held accountable and
held up to public scrutiny and made to pay their fair
share. On the other hand, a father who is being denied
his visitation rights should not have to pay any
support.

Continued on page 19 - Opinion
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Continued from page 18
The judges claim that they have a back log of cases. I

believe that this back log is a direct result of the illegal
actions by the judges. My case should have been over
with seven years ago. It is the judges and attorneys
using their positions for fraud, extortion, etc. that is
causing this back log to happen. If the judges issued
fair rulings based upon the facts litigants would not be
consistently in court. Having an open court and an
honest judiciary would solve most of this problem.
People who commit murder, arson, fraud, extortion,

or deal in drug trafficking have more rights than a
parent trying to hold onto his or her child in a court

proceeding or a parent facing incarceration for
violating a court order of support.
On the TV show Civil Wars, at the beginning of the
show you hear a person say "You live off the misery of
others" and the attorney replies "If it weren't for the
miseiy of others I would be out of a job". The attorneys
in probably 90% of the cases deliberately take actions

to prolong the proceedings in order to boost their
attorney fees. When something doesn't go your way the
attorney will tell you "it was the judges fault". The

attorneys and judges are participating in the
violation and the oppression of constitutional
rights, which they have sworn to protect.
Are the judges are getting a kickback from attorneys
in family court in order to supplement their income
with extras? This question is based upon the fact that

my ex-wife's attorney has claimed he has never been
paid in seven years of litigation. He has refused to
negotiate because the judges have lied for him and
given him just about every thing he has asked for. By
forcing my mother to turn over title to the house to my
ex-wife, by sentencing me to jail in secret, the house
would then go to the attorney to cover his bill. He
would file a lien against the house. The children would
lose again.

The judges and attorneys do everything they can to

frustrate ^e litigants and especially the fathers. I
believe this is one reason why so many fathers just
finally give up, say the hell with it, and leave the state.

The father loses, ^e mother loses, but the children
are the biggest losers!! This is not in the best
interests of the child!!!

The Declaration of Independence
When in the course of humein events, it becomes

necessary for one people to dissolve the political bands
which have connected them with another, and to
assume among the Powers of the earth, the separate
and equal station to which the Laws of Nature and of
Nature's God entitle them, a decent respect to the
opinions of mankind requires that they should declare
the causes which impel them to the separation.
We hold these truths to be self-evident, that all men

are created equal, that they are endowed by their
Creator with certain unalienable Rights, that among

these are Life, Liberty, and the pursuit of Happiness.
That to secure these rights, Grovernments are
instituted among Men, deriving their just powers from
the consent of the governed.
That when any Form of Government becomes
destructive of these ends, it is the Right of the People to
alter it or abolish it, and to institute new Government,

laying its foundation on such principles and organizing
its powers in such form, as to them shall seem most

likely to effect their Safety and Happiness. Prudence,
indeed, will dictate that Governments long established
should not be changed for light and transient causes;
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refusing his Assent to Laws establishing Judiciary
Powers.

He has made Judges dependent upon his Will
alone, for the tenure of their offices, and the amount
and payment of their salaries.
He has combined with others to subject us to a
jurisdiction foreign to our constitution, £ind
imacknowledged by our laws, giving his Assent to
their Acts of pretended Legislation:
For protecting them, by a mock Trial, from
Punishment for any Murder which they should
commit on the inhabitants of these States:

For depriving us in many cases, of the benefits of
Trial by Jury:
For transporting us beyond Seas to be tried for
pretended offenses:
For abolishing the free System of English Laws in
a neighboring Province, establishing therein an
Arbitrary government, and enlarging its
Botmdaries so as to render it at once an example
and fit instnraient for introducing the same
absolute rule into these Colonies:

For taking away our Charters, abolishing our

and accordingly all experience hath shown, that

most valuable Laws, and altering fundamentally

mankind are more disposed to suffer, while evils are

the Forms of our Governments:

sufferable, than to right themselves by abolishing the

forms to which they are accustomed. But when a long
train of abuses and usurpations, pursuing invariably
the same Object, evinces a design to reduce them imder
absolute Despotism, it is their right, it is their duty, to
throw off such Government, and to provide new Guards
for their future security.
Such has been the patient sufferance of these
Colonies; and such is now the necessity which
constrains them to alter their former Systems of
Government. The history of the present King of Great
Britain is a history of repeated injuries and
usiupations, cdl having in direct object the
establishment of an absolute Tyranny over these
States. To prove this, let Facts be submitted to a candid
world.

He has refused his Assent to Laws, the most

wholesome and necessary for the public good.
He has obstructed the Administration of Justice, by

For suspending our own Legislatures, and
declaring themselves invested with power to
legislate for us in all cases whatsoever.
In every stage of these Oppressions We have
Petitioned for Redress in the most humble terms:

Our repeated Petitions have been answered only by
repeated injury. A Prince, whose character is thus
marked by every act which may define a Tyrant, is

unfit to be the ruler of a free people.

The judges, the attorneys and the
politicians all talk about the
protection of constitutional and
civil rights while at the same time
they are taking away these rights
and/or are refusing to take any
action to protect them!

The following questions should be asked of Governor Cuomo, Judith Kaye - Chief Judge of
the New York State Court of Appeals, Associate Judge Richard D, Simons, Family Court
Judges Austin, James, Ferradino, Senator Mega - Chairperson of the Senate Judiciary

Committee, Assemblyman Koppell - Chairperson of the Assembly Judiciary Committee, as
well as the U.S. Department of Justice in Albany and Federal Judge McAvoy
1. Do you believe that a person who is to be tried for any offense in which he faces
incarceration is entitled to a public trial? (Yes or No)
2. How do you justify the closing of the family court to the pubhc when a litigant is
facing incarceration for contempt or for any other offense? Refer to the United States
Supreme Court decision in In re Oliver.

3. Based upon Family Court Act § 454 a parent charged with nonpajonent of child
support faces a maximum potential penalty that exceeds six months in jail or a

$5,000.00 fine or both. Do believe that parent is entitled to a jury trial? If no, why

rights by the State judiciary and by other state officials such as Mr Abrams?
14. Do you believe that parents should be deprived of their children in secret trials?
15. Do you believe that the coiut has the right to charge one person with a crime
and then take another's property as a pubishment and at the same time deny that
person, whose property is to be taken, access to the courtroom?
16. Judges Austin, Kaye & McAvoy - Why are you refusing to address any of Mr
Collins' allegations or even allow him to have a public trial so that he can present
his evidence in a public tribunal?

not.

4. Do you believe that judges and attorneys have the right to deprive a litigant of
their constitutional rights?
5. Do you believe that judges who deUberately deprive a Htigant of either their
constitutional or civil rights should be held accountable for his or her actions?

6. Do you believe that judges and attorneys are above the law?
7. For Judge Kaye, Judge Simons and Federal Judge McAvoy - Why are you
refusing to address the constitutionality of the state statutes that Mr Collins has
documented to be imconstitutional?

8. Why are you continuing to allow the family court to hold their criminal
proceedings in secret and sentence litigants to jail in secret?
9. In light of Mr Collins' documentation why is the family court closed to the public
without a prior public hearing to determine if the court should be closed in an

17. Judge McAvoy - Do you believe the federal court is obligated to protect civil and
constitutional rights? (Yes or No)
18. Do you beUeve that a person demanding their right to a public trial and a jury
trial when facing imprisonment should be ssinctioned by the Federal Court?
19. How do you justify sanctioning Mr Collins over $8,000.00 for demanding his
constitutional and civil rights be enforced?

20. Do you believe the state court violated Mrs King's rights by taking her property
as she was not a party to the action and was told to leave the courtroom at the
beginning of the proceeding?

21. How do you justify sanctioning Mrs King over $1,500.00 for suing for the return
of her property that was taken in a secret criminal trial when she was not even a
party to the proceeding and demanding her rights and her son's rights be protected?
22. Justice Department - Why are you refusing to protect constitutional and civil

exceptional circumstance?

rights of the citizens of the State of New York by allowing the State to hold secret

10. Mr Collins, who faces incarceration for contempt, is willing to appear for trial in
a public courtroom. Will you guarantee him a public trial and that all his
constitutional and civil rights will be protected? (Yes or No)

criminal trials and to deprive litigants of their constitutional rights?

11. Should a parent who has had his or her constitutional rights violated by the
family court be ordered to have a new trial and if they have been sentenced to jail be
immediately released imtil a new trial can be held?

12. Ciovemor Cuomo (considered to be a legal scholar) - Do you believe that you and
the legislature have the authority to pass laws that violate the State Constitution
and/or the United States Constitution?

13. What action do you intend to take to stop the violation of constitutional smd civil

23. Why are you protecting the illegal actions of the state £ind federal court judges?
President Clinton, when he nominated Janet Reno as the first
woman United States Attorney stated:

She has demonstrated throughout her career a commitment
to principles that I want to see enshrined at the Justice
Department: No one is above the law, that our legal system
must protect the innocent and punish the wrongdoers, that the

promise of equal justice under the law must be a reality for
every American.

the land or naval forces, or in the Militias, when in
actual service in time of War or public danger; nor shall

of the accusation; be confronted with witnesses agsdnst

New York. Article 6, Section 13(a) establishes the
Family Court of the State of New York and Article

any person be subject for the same offense to be twice

13(b), (c) and (d) states the jurisdiction.

him; and to have compulsory process for obtaining

put in jeopardy of life or limb; nor shall be compelled

w i t n e s s e s i n h i s f a v o r.

in any criminal case to be a witness
himself, nor be deprive of life, liberty
property, without due process of law;
private property be taken for pubUc use,

right to a speedy and public trial, by an impartial jury,
and is entitled to be informed of the nature and cause

N.Y.S. Judiciary Law Art. 2, § 4 - Sittings of court to
be public
The sittings of every court within this state
shall be public; and every citizen may freely
attend the same, except that in all proceedings and
trials in cases of divorce, seduction, abortion, rape,
assault with intent to commit rape, sodomy, bastardy
of fihation, the court may, in its discretion, exclude
therefrom all persons who are not directly interested

against
or
nor shall
without just

compensation.

In all criminal prosecutions, the accused shall eiyoy
the right to a speedy trial by £in impartial jury of the
State and district wherein the crime shall have been

therein, excepting jurors, witnesses, and officers of the

previously ascertained by law, and to be informed of
the nature and cause of the accusation; to be confronted

court.

with witnesses against him; to have compulsory

This does not require the court to be closed to the
public in the above mentioned types of trials but only
means that the judge after a public hearing may
close the court in exceptional circumstances.

process for obtaining witnesses in his favor, and to

Fuller V. Fuller. 31 A.D.2d 587, 295 N.Y.S. 14 (3rd
Dept. 1968) and Hovt v. Pierce. 31 A.D.2d 582, 295
N.Y.S. 15 (3rd Dept. 1968) both held that
imprisonment of a father for failtire to make support

have the Assistance of Coimsel for his defense.
Jnited Stat

bitution - AmenHment XTV

All persons bom or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside.
No State shall make or enforce any law which shall

payments directed by the court is for willful

abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any

disobedience of the court's mandate.

p e r s o n o f l i f e , l i b e r t y o r p r o p e r t y, w i t h o u t d u e

The United States Court of Appeals for the Second
Circuit in both United gtat^g r^l, (>riff^A y, Martin,

jurisdiction the equal protection of the laws.

409 F.2d 1300,1302 (1969) and firopke y, FwUv CQ^rt
of gtate Qf NrY,, CQunty of Byppm^, 420 F.2d 206 (1969)

A "fair trial in a fair tribunal" is a basic requirement
of due process, In re Murchison. 75 S.Ct. 623, 625

held that a father who has failed to pay support
pursuant to a court order is "sentenced to jail for

(1955).

contempt, not debt".
The Order to Show Causes that are issued in Family

Court usually state:
(a) holding respondent in contempt of court for
his failure to pay the support required by court order;
The simimonses that are issued by the co\irt clerk
state:

.. .If, after the hearing, the judge finds that you
willfully failed to obey the order, you may be
imprisoned for a term not to exceed six months for
contempt of court.

Family Court Act § 440(4) requires that any support
Continued on page 2 - Public Trial

process of law; nor deny to any person within its

N.Y.S. CONST., Article 6, Section 13 states:
§13. [Family court established; composition; election
and appointment of judges; jurisdiction]
(b) The family court shall have jurisdiction over the
following classes of actions and proceedings which
shall be originated in such family court in the manner
provided by law; (1) the protection, treatment
correction and commitment of those minors who are

in need of the exercise of the authority of the court

because of circumstances of neglect, delinquency or
dependency, as the legislature may determine; (2)
tJie custody of minors EXCEPT for custody
incidental to actions and proceedings for the
marital separation, divorce, annulment of
marriage and dissolution of marriage; (3) the
adoption of persons; (4) the support of dependants
EXCEPT for support incidental to actions and
proceedings in this state for marital separation,
divorce, annulment of marriage or dissolution
of marriage; (5) the establishment of paternity; (6)
proceedings for conciliation of spouses; (7) as may be
provided by law: the guardianship of the person of
minors and, in conformity with the provisions of
section seven of the article, crimes and offenses by or

against minors or between spouses or between parent
and child or between members of the same family or

household. Nothing in this section shall be construed
to abridge the authority or jurisdiction of courts to
appoint guardians in cases originating in those

gchQrle V, City qf (^reenhill?, 524 F.Supp. 821 (1981)

courts.

held;

(c) The family court shall also have jurisdiction to
determine, with the same powers possessed by the
supreme court, the following matters when
referred to the family comrt from the supreme
coiui: habeus corpus proceedings for the
determination of the custody of minors; and in actions
and proceedings for marital separation, divorce,
annulment of marriage and dissolution of marriage,
applications to fix temporary or permanent
support and custody applications to enforce
judgments and orders of support and of
custody, applications to modify judgments or
orders of support and of custody which may be

[4] ... It is asserted that any individual charged

with a criminal offense has the right to be
fairly appraised of his constitutional
protections and has a right to have the matter
heard in a court of proper jurisdiction. The
only relief available to such an individual
arises under the Civil Rights Act.

The United States Supreme Court In Re Oliver.
(1948) 68 S.Ct. 499 at 507,508, 510 stated the
requirements of due process of a litigant accused of
contempt of court:

Continued on page 2 - Constitutional Rights I Continued on page 2 - Family Court Jurisdiction

Family Court Jurisdiction
Continued from page 2
affd. as mod. on other matters 47 A.D.2d 544, 365

N.Y.S.2d 786, wherein this court enjoined the
piirsuance of a family court proceeding relating to
custody and visitation and stated, "No concern was
given to section 447 of the Family Court Act which
deprives the family Court of jurisdiction when a
judgment or 'order of custody or visitation [had been]
entered by the Supreme Court. . (See, also,
Matter of Donne v. Pace. 74 Misc.2d 127, 344

N.Y.S.2d 398 [Family Ct., Queens Co.].)
d, 83 A.D.2d 736, 442 N.Y.S.2d 202
(1981) held:

The order appealed firom modified custody and
visitation rights which had been established by
a prior decree of Supreme Court divorcing the
parties. That decree did not specifically refer
applications relative to custody and visitation
rights to the Family Court (Family Court Act, §

appesir to have been any referral of an application
relative to custody or visitation to the Family Court
pursuant to se. 467, Family Court Act. This
proceeding, to the extent it is concerned with
visitation, is within the scope of the subject matter of

the judgment of September 9,1963, of the Supreme
Court. It is not a new proceeding, primarily
concerned with protection.
LoCastov.LoCasto. 45 A.D.2d 712, 355 N.Y.S.2d
355 (1974)
[1] Where as here, an action for divorce was
commenced in the Supreme Court, the jurisdiction

of the Family Court cannot thereafter be
invoked to award support, unless the Supreme
Court either referred the matter of support to
the Family Court or petitioner is likely to become a
public charge. (Family Court Act, § 464; Matter of

Costa V. Costa. 247 App. Div. 192, 193, 286 N.Y.S.

authority to even make a determination and are
therefore being illegally sentenced to jail if found
qiulty by the family court judge. The mother's
rights and the father's rights are both being
violated by the judge and by the attorneys.

Right to Jury Trial
Family Court Act § 435 is unconstitutionsil as it
deprives a litigant of a jury trial in a "criminal proceed

ing in violation of Article III, Section 2[3], andthe

Sixth Amendment to the United States Constitution

and applicable United States Supreme Court rulings.
United States Constitution, Article III, Section 2[3]
states:

The trial of all Crimes, except Cases of Impeach
ment, shall be by Jury;
The Sixth Amendment to the U.S. Constitution

585, 586; Messina v. Messina. 199 IVIisc. 695, 696,
101N.Y.S.2d 42, 44).

states:

467). * * * The required specificity was clearly
lacking. (Matter of Jessev v. Evans. 70 A.D.2d 673,

[2] It is undisputed that the Supreme Court did
not transfer the issue of support to the Family

eiyoy the right..by an impartial jury ...

416 N.Y.S.2d 361; Harrington v. Harrington, 60

C o u r t a n d t h e r e c o r d f a i l s t o r e v e a l f a c t s s u f fi c i e n t t o

AD.2d 982, 983, 401 N.Y.S.2d 342). Accordingly,

indicate that petitioner is likely to become a public
charge. Accordingly, the award of support is
invalid, as the Family Court did not properly
acquire jurisdiction. In any event, the parties
were no longer husband and wife on and after
June 8,1973, when a judgment of divorce was

imder Fourteenth Amendment to trial by jury in all
cases which, if tried in federal court, would fall within

neither the modification nor the finding of
contempt was authorized.
Jessev V. Evans. 70 A.D.2d 673, 416 N.Y.S.2d 361
held:
[2] In the absence of an order of referral to the

Family Court by the Supreme Court of
applications relative to custody, or visitation in
a matrimonial action, the Family Court does
not have jiirisdiction over custody or visitation
proceedings. (Family Court Act, §§ 115, 447, 651;
Harrington v. Harrington. 60 A.D.2d 982, 401
N.Y.S.2d 342; Matter of Bolatin v. Bolatin. 29 A.D.2d
534,285 N.Y.S.2d 625, afifd. 22 N.Y.2d 794, 292
N.Y.S.2d 897).
Bolatin v. Bolatin, 29 A.D.2d 534, 285 N.Y.S. 625,
affd. 22 N.Y.2d 794, 292 N.Y.S.2d 897:

[1,2] The judgment of the Supreme Court, Coimty of
Nassau, dated September 9,1963, provides for
visitation rights. The sine qua non of jiirisdiction
relating to visitation in the Family Court is the
absence of an order of the Supreme Court. (Sec. 447,
Family Court Act.) In this record there does not

entered in the Supreme Court and even if the
Family Court had jurisdiction theretofore, such
jurisdiction would then have terminated.
PQ^^gy,Pacg, 344 N.Y.S.2d 398:
[6] The pattern seems clear after a review of

relevant statutes. The Family Court may not
modify or enforce a divorce, separation or
annulment decree of the Supreme Court which
provides for visitation or custody unless the
d e c r e e s p e c i fi c a l l y a u t h o r i z e s t h e F a m i l y C o u r t
to so act....

In summary, any family court order that changes
a previous court order of support, custody and/or
visitation without a referral from the supreme
court would be null and void. A parent who has
been tried for contempt of a court order of
support is being tried by a judge who has no

In all criminal prosecutions, the accused shall
State criminal defendant has constitutional right

Sixth Amendment's protections. Field v. Sheriff of
Wa k e C o u n t v. N o r t h C a r o l i n a . 8 3 1 F. 2 d 5 3 0 .

United States v. ARBQ. 691 F.2d 862 (1982) held:

[1] The Supreme Court has accorded constitutional
stature to the common-law rule that "petty offenses

may be tried without a jury. (Citations omitted). In
determining the line between "petty" and "serious"
offenses for purposes of the Sixth Amendment right
to a jury trial, the Supreme Court has more
recently emphasized the maximum authorized
penalty as an objective criterion of the gravity
of the offense. Craner. supra, 652 F.2d at 24. "In
deciding whether an offense is 'petty,' we have sought
objective criteria reflecting the seriousness with
which society regards the offense ... and we have
found the most relevant such criteria in the

severity of the maximum authorized penalty."
Baldwin v. New York. * ♦ *, 90 S.Ct. 1886, 1887, * * *
(1970) * * *. Thus, the Court has held that offenses

carrying terms in excess of six months and fines of
more than $500.00 must be tried before a jury....
Continued on page 4 - Jury Trial
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Continued from page 4
for support enforcement under section fifty-two
himdred forty-two of the civil practice law and

(b) place respondent on probation under such

rules;

conditions as the court may determine and in

accordance with the provisions of the criminal
procedure law; or

(c) the court may require the respondent to post
an imdertaking imder section four himdred

Family Court Act, Article 4, § 456 - Probation
(a) No person may be put on probation under

seventy-one of this article.

this article unless the court makes an order to

that effect, either at the time of the making of an
order of support or under section four hundred
fifty-four. The period of probation may
continue so long as an order of support,
order of protection or order of visitation applies

Family Court Act, Article 4, § 471. Undertaking
for support and cash deposits.
The court may in its discretion require either a
written undertaking with sufficient surety
approved by the court or may require that cash
be posted to secure compliance by the respondent
with the order for support for such period. Such
undertaking shall be for a definite period,
not to exceed three years, and the required
amount of the principal of such
undertaking shall not exceed the total
payments for support required for three
years and shall be so stated in the order for
support....

(d) the court may make an order of sequestration
under section four himdred fifly-seven of this
article.

3. Upon a finding by the court that a respondent
has willfully failed to obey any lawful order to
support, the court shall order the respondent to
pay coimsel fees to the attorney representing
petitioner pursuant to section four hundred thirtyeight of this act and may in addition to or in lieu of
any or all of the powers conferred in subdivision two
of this section or any other section of law;
(a) commit the respondent to jail for a term not to
exceed six months. Such commitment may be
served upon certain specified days as the court
may direct, and the court may, at any time within
the term of such sentence, revoke such suspension
and commit the respondent for the remainder of
the original sentence, or suspend the remainder of
such sentence. For the purposes of this subdivision,
failure to pay support, as ordered, shall constitute
prima facia evidence of a willful violation. Such

commitment does not prevent the court from
subsequently committing the respondent for
failure thereafter to comply with any such

to such person.

4. The court shall not deny any request for
relief piu*sueint to this section rniless the facts and

circimistances constituting the reasons for its
determination are set forth in a written
memorandum of decision.

Under part 4, the court is required to use all of these
sanctions. The judge is to state why he does not impose
all of the sanctions uinder this section.

Under Family Court Act § 454, a parent's potential
maximum penalty for contempt of court for failure to
pay support, which is mandated imder § 454, is:
1. under § 454(2-a) the court is required to issue a

money judgement against the parent in the amount of
his arrears as determined by the court or the Coimty
Support Collection Unit.

2. imder § 454(2-b) having his income attached by
the court.

3. under § 454(2-c) bsised upon FCA § 471, a parent
would have to post a cash deposit in the amount of

(weekly support obligation x 156 wks (3 years x 52 wk)
= total of cash deposit. Failure to post a cash deposit or
collateral in this amount could result in another six

months in jail for failure to comply with the court
o r d e r.

4. under § 454(3) a parent would have to pay his or
her ex's attorney fees (or the support collection's
attorney fees for this proceeding. Attorney fees can be
calculated to a degree. Most attorneys charge $100.00
or more an hour. This would mean that all an attorney
would have to spend is five hours on a case to reach the

$500.00 limit. Having to pay your ex's attorney fees is
part of the punishment under this statute and, as such,
you could face further incarceration of einother six
months in jail for failure to pay the attorney fees under
t h e c o u r t o r d e r.

5. under § 454(3-a) incarceration for six months
plus more jail time if a parent is unable to pay his ex's
attorney fees emd/or post an undertaking or post cash
to guarantee compliance. Also, if he violated probation
after serving six months in jail he would be facing more
jail time. Therefore, the potential jail sentence is for
more than six months. This is especially true if a
parent is a indigent defendant and would not be able to
pay his ex's attorney fees or come up with the cash or
other collateral that could be imposed upon him or her.
6. under § 454(3-b) probation after he gets out of
jail after serving his six months. Under FCA § 456 -

Probation, A parent can be put on probation until his
youngest child reaches 18 years of age or 21 years of
age depending on the court order. If his youngest child
is 4 years old he could be on probation for the next 14
years when the child reaches 18 years of age.

The support violation petitions filed against me by
the Saratoga County Support Collection Unit stated:
Wherefore, Petitioner prays that an order be entered
herein granting petitioner relief as set forth in
subdivisions 2(A) (B) (C) (D) and 3 of section 454 of

the Family Court Act, together with an income
deduction order for support enforcement, pursuant to
section 5242 of the Civil Practice Law and Rules and

section 448 of the Family Court Act, and such other
or further relief as the court may deem just and
proper.

U n i t e d S t a t e s E x R e l . G r i fl F e n v. M a r t i n . 4 0 9 F. 2 d

1300 at 1302 (2nd Cir. 1969) held:
[2] ... Griffen was sentenced to jail for contempt,
not debt...

[3,4] Nor was Griffen's constitutional right to a jury

trial violated. As stated in the opinion of the district
court, "[tjhe Sixth Amendment's trial by jury
mandate has been made applicable to the states
through the Fourteenth Amendment, but its
application is limited to those cases 'which — would
come within the Sixth Amendment's guarantee.'
V, ^yiigiana, * * *, 88 S.Ct. 1444, * * *

Continued on page 6 - Right to Jury Trial
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(1968). In federal courts, "any misdemeanor, the
penalty for which does not exceed imprisonment for a
period of six months " is a "petty offense". 18 U.S.C..
§ 1. ChefiFv. Schackenberg. » * 86 S.Ct. 1537, * * *
(1966). Under Section 454 (a) of the Family Court Act
of New York, a respondent may be sentenced for a
"term not to exceed six months" for failure to obey an
order of the Family Court. Griffen does not, therefore
have a constitutionally protected right to a jury trial.
Since this decision in 1969, Family Court Act § 454
has been modified several times to increase the

"severity" or "seriousness" of the penalty for contempt
of court for failure to pay support pursuant to court
order. L. 1971 Ch. 1097, eff. Sept. 1,1971; L. 1977, Ch.
516, eff. July 1,1977; L. 1978, Ch. 456, eff. July 1,

1978; L. 1980, Ch. 241, eff. July 16,1980; L. 1982, Ch.
654, efif. July 22,1982; L. 1983, Ch. 746, efif. Sept. 25,
1983; L. 1986, Ch. 892, efif. Aug. 2,1986. Therefore, due
to the changes in this section of the Family Court Act
since this federeil court ruling, that decision is no
longer applicable and this court should consider
whether § 435 of the Family Court Act violates the
Sixth Amendment to the United States Constitution as

the potential punishment under Family Court Act §
454 is in excess of six months incarceration or $500.00
fine or both and is therefore, no longer a "pett}^" offense
b u t a " s e r i o u s " o ff e n s e u n d e r f e d e r a l s t a n d a r d s .

pi^tQn y, Qity of Npith Vega?. N^v., 109 S.Ct.
1289 (1989)

[1] In using the word ^enalty^ we do not refer
solely to the maximum prison term authorized
for a particular o£fense. A legislature's view of
t h e s e r i o u s n e s s o f a n o f f e n s e a l s o i s r e fl e c t e d i n

the other penalties that it attaches to the
offense. See Unit;^^ Vt Jinking, 780 F.2d 472,
474, and n. 3 (CA4), cert, denied 476 U.S. 1161,106

S.Ct. 2283. We thus examine "whether the length of
the authorized prison term for the seriousness of
other punishment is enough in itself to require a jury
trial." Duncan, supra, 88 S.Ct. at 1453; see also
Frank. 395 U.S. at 152, 89 S.Ct. at 1507 (three years'
probation is not "onerous enough to make an
otherwise petty offense 'serious'"). Primary
emphasis, however must be placed on the maximum
authorized period of incarceration. Penalties such as

probation, or a fine may engender "a significant
infiingement of personal freedom," id, at 151, 89
S.Ct. 1506, but they cannot approximate in severity
the loss of liberty that a prison term entails. Indeed,
because incarceration is an "intrinsically different"
form of pimishment, Muniz v. Hoffman. 422 U.S.
454,477, 95 S.Ct. 2178, 2190 (1975), it is the most
powerful indication whether an offense is "serious".
Following this approach, our decision in Baldwin.

established that a defendant is entitled to a jury trial
whenever the offense for which he is charged carries
a maximum authorized prison term of greater than
six months. 399, U.S. at 69, 90 S.Ct. at 1888; see id„
at 74-76, 90 S.Ct., at 1891-1892 (Black, J.,

concurring in judgment). . . .
[2, 3] Although we did not hold in Baldwin, that an
offense canying a maximum prison term of six
months or less automatically qualifies as a "petty"
offense, and decline to do so today, we do find it
appropriate to presume for purposes of the Sixth

i^endment that society views such an ofifense as
"petty". A defendant is entitled to a jury trial in such
circumstances only if he can demonstrate that any
additional statutory penalties, viewed in conjimction
with the maximum authorized period of
incarceration, are so severe that they clearly reflect a
legislative determination that the offense in question
is a "serious" one. This standard, albeit, somewhat
imprecise, should ensure the availabiUty of a jury

The freimers of the constitution strove to create an

independant judiciary but insisted upon further
protection against arbitrary action. Providing an
accused with the right to be tried by a jury of his peers
gave him an inestimable safeguard against the corrupt
or overzealous prosecutor and against the compliant,
biased, or eccentric judge. If the defendant preferred
the common-sense judgment of a jury to the more
tutored but perhaps less sjnnpathetic reaction of the
single judge, he was to have it.
U.S. V. Bencheck. 926 F.2d 1512 at 1518 (1991) held:
[2] ... For example, the state may not circumvent

the right to a jury trial by charging someone with a
serious crime like murder, and then stipulate before
trial that, if convicted, the accused will receive no
more than six months. Such a tactic, if tried by the
state, would run up against the policy that no single
offense "can be deemed 'pett/ for purposes of right to
trial by jury where imprisonment for more than six
months is authorized" by the legislature. Baldwin.
399 U.S. at 69, 90 S.Ct. at 1888. Nor may the right to
a jury trial be denied when the state files charges for
petty offenses that individually do not carry a
possibility of more than six months' incarceration,
but carry "an [actual] aggregate potential of greater
than six months' imprisonment". Haar. 708 F.2d at

1553. Finally, the presiunption annoimced in
Blanton. allows an accused to successfully claim the

right to a jury trial in that "rare situation" where the

trial in the rare situation where a legislature packs

ofifense or offenses are serious because of "onerous

an ofifense it deems "serious" with onerous penalties

penalties that nontheless 'do not puncture the 6-

that nonetheless "do not puncture the 6-month

month incarceration line'."

incarceration line."

determination that contempt for failure to pay support

The judges have no right to deprive
you of your rights to a public trial or
a jury trial if you face incarceration

pursuant to comt order is a "serious" ofifense for which

u n d e r F C A § 4 5 4 . Yo u c a n d e t e r m i n e

Pursuant to FCA § 454 the severity of the maximum
potential penalty sufficiently reflects the legislature's

a jury trial would be mandated pursuant to federal
standards even if the attorney fees that could be
assessed were less than $500.00.
Richt^r V. Fairl?^i>kg, 903 F.2d 1202 (8th Cir. 1990)

your potential maximum penalty
under FCA § 454.

Demand your rights!

held:

The Supreme Court in Duncan v. Louisiana. 391
S.Ct. 145,156, 88 S.Ct. 1444, 1451 (1968)

emphasized the important safeguards derived fi:om a
trial by one's peers in serious cases;

The docuumentation concerning state statutes,
f e d e r a l s t a t u t e s a n d c a s e l a w c a n b e v e r i fi e d

at any county law library. Each county in the
State is required to have one. Call your local
c o u r t c l e r k t o fi n d o u t w h e r e i t i s l o c a t e d .

FCA 449 & 451
Continued from page 7
until its judgment is completely satisfied and may

modify, set aside or vacate any order issued in the
course of the proceeding, provided, however, that the
modification, set aside or vacatur shall not reduce or

annul arrears child support accrued prior to making
an application pursuant to this section. The court

shall not reduce or annul any other arrears unless
the defaulting party shows good cause for failure to
make application for relief from the judgment or
order directing payment prior to the accrual of the
arrears, in which case the facts and circumstances

constituting such good cause shall be set forth in a
w r i t t e n m e m o r a n d u m o f d e c i s i o n . A m o d i fi c a t i o n

may increase support payments nunc pro tunc as of
the date of initial application for support based on

newly discovered evidence. Any retroactive amount
of support due shall be paid in one lump sum or
periodic siuns, as the court directs, taking into
account any amount of support which has been paid.
Upon an application to modify, set aside or vacate an

order of support, no hearing shall be required imless
such application shall be supported by affidavit and

other evidentiary material sufficient to establish a
prima facia case for the relief requested.

person has under paid during the period of time
between the filing of the petition to the time of the
court decision, he is required to make up the difference
between what has been paid and what should have
been paid. On the other hand, if he has over paid
during this period of time he is not entitled to a credit
or recoupment of what he has overpayed.
Whether or not a judge has ample discretion to
modify retroactive awards for under payments as well
as over payments of support in the interest of justice,
despite the provisions of § 449, is not the question. The
Question is - do §§ 449 and 451, as they are written,
treat each party equally as they relate to over
pajnnents and under payments. The answer is no.

1) jurisdictional statutes are to be strictly
construed and 2) exceptions to the general
provisions of a statute are also to be strictly
construed.

judiciary article of the constitution is to simplify the
judicial system by reducing the nxmiber of high courts
and to embed those retained so throughly in the

constitutional as it relates to how over payments and
imder pajonents are handled. See. Matter of Roseanne

R V. William R.. 119 Misc.2d 874 (Queens Coimty
Family Court 1983) (discussing legislative intent
behind § 449, and judicial discretion under the

State Statutes that violate the

between family court orders and supreme court orders,
therefore, it must be concluded that family court
cannot enforce or modify its own orders.

(174) holds:

retroactive. Section 449 has not been held to be

challenge as it relates to being retroactive).

court. The State Constitution does not differentiate

U n i t e d S t a t e s v. S t a t e o f C a h f o m i a . 5 0 4 F. 2 d 7 5 0

Handa v. Handa. 103 A.D.2d 794 (1984) holds family
court is a constitutional court. The theory of the

vacated or reduced, there is no right to restitution
or recoupment. [Grossman v. Ogtrovy, 33 A.D.2d
1096, 308 N.Y.S.2d 280 (1st Dept., 1970).

First, Family Court cannot have continuing
jurisdiction over its orders concerning enforcement or
modification of support orders as the New York State
Constitution, Article 6 § 13(c) specifically states that
family court cannot enforce or modify judgments or
orders of support without a referral from the supreme

"It is axiomatic that the Legislature in perform
ing its lawful law-making function may not
enlarge upon or abridge the Constitution."

For the record, § 449 has been held to be
constitutional but only as it relates to being

Practice Commentary - If a prior order of support is

Sept., 1975).

constitution. In People v. Allen. 301 N.Y. 287, 290,
93 N.E.2d 850, 852, the court said:

Therefore, they are imconstitutional as they deny the
person paying support of equal protection of the law.

provision; rejecting due process euid equal protection

Fitzgerald. 50 A.D.2d 815, 376 N.Y.S.2d 192 (2nd

must be within the framework of the

Rov V. Rov. 109 A.D.2d 150, (1985) holds that family
court is a court of limited jurisdiction and has power
to entertain only those applications which are
specifically enumerated in the state constitution.

McKinney's Laws of New York under § 451 states:

Nevertheless, the court may grant the respondent a
credit in the amoimt of payments made under a
temporary or final order that is later retroactively
reduced or vacated. [See, e.g. Fitzgerald v.

8

Second, this deprives the person paying support of
equal protection of the law. Under these sections if a

jurisdiction of the Family Court
The following state statutes violate the jurisdiction of
the Family Court as defined by the New York State
Constitution, Article 6, Section 13. (see page 1 - Juris
diction of the Family Court)
Hambletqnv, Palmer, 283 N.Y.S.2d 404 (1967) held:

[2-4] The limitation imposed by the Constitution is
related to support incidental to New York

fundamental law that they cannot be changed or
abolished without amending the state
constitution. People v Luce. 204 NY 478 (1912), Koch
V. Mavor. 152 NY 72 (1897).

Subpoiint

Family Court Act, Article 4, § 423 Petition; prior
demand not required.

Proceedings imder this article are commenced by
filing of a petition, which may be made on
information and belief. The petitioner need not make
a demand upon the respondent for support as a
condition precedent to filing of a petition for support.
Any such petition for the establishment, modification

an^or enforcement of a child support obligation for

which would impinge upon this constitutional
directive, without providing for a referral from
the Supreme Court, would be clearly

persons not in receipt of aid to dependent children,
which contains a request for child support
enforcement services completed in a manner as
specified in section one hundred eleven-g of the social
services law, shall constitute an application for such

inconsistent with the Constitution....

services.

matrimonial actions. Any act of the Legislature

B u m s V. B u m s . 2 7 8 N . Y. S . 2 d 6 6 9 a t 6 7 2 :

... However laudable the purpose of this legislation
may be, the provisions of the Family Court Act

This is imconstitutional as it allows for enforcement

and/or modification petitions of support to be filed in
Continued on page 9 - State Statutes
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family court which violates Article 6, Section 13(c)

which specifically states that family coiirt cannot
enforce or modify a judgment or court order concerning
support without a referral from the supreme court.
Under § 423 no referral is required which contradicts
the State Constitution.

Family Coiirt Act § 428 is unconstitutional as it
relies upon a petition being filed under Family Court
Act § 423 which violates the State Constitution.

payments to be made to the support collection unit of
a social services district or the appropriate collection
xmit of a county probation office shall be deemed to

this section, the court is required to make a court order
for support thereby changing what ever the current

be applications for support payment services

that a change in support may be granted only
upon the showing that there has been a
subsequent change of circumstances and that
modification is required.

hereunder

Under SSL § 111(g) the Department of Social
Services, through the Support Collection Unit, is
authorized to bring contempt proceedings in Family
Court under Section 423 of the Family Court Act.
Section 111(g) authorizes the filing of enforcement of
support petitions in the Family Court by the
Department of Social Services. This violates the New
York State Constitution, Article 6, Section 13(c) which

(a) The court may issue a warrant, directing that the

specifically states that Family Court cannot enforce a
court order of support without a referral from the
Supreme Court. As Family Coiut lacks jurisdiction to

respondent be arrested, brought before the court,

enforce a court order of support without a referral from

when a petition is presented to the court under
section four hundred twenty three and it
appears that

the Supreme Court the Department of Social Services
is therefore, required under the State Constitution to
file a contempt of coxirt for failure to pay support

(ii) the respondent has failed to obey the summons.

pursuant to court order in the Supreme Court.

§ 428. Issuance of warrant; certificate of warrant.

§ 428 allows the Family Court to issue a warrant for
a litigant's arrest because the litigant refuses to
participate in a trial in which his constitutional rights

violates the Sixth Amendment to the United States

are being deliberately violated and over a matter that

State Constitution.

the State Constitution specifically states that the
Family Court cannot hear and determine.

It has already been demonstrated that § 433(a)
Constitution. Subdivision (b) violates the New York
Family Comt Act, Article 4 § 433 Hearing

order is. This violates Article 6 § 13(c) which states

Second, how can a litigant be brought before the
family court for violating a coiut order without a
referral from the supreme court. The litigant must first
be brought before the supreme court.
Third, this section requires the family court judge to
transfer a violation of support proceeding to the county
hearing examiner to determine if the litigant violated
the support court order. As the judge is required to
transfer the proceeding this statute deprives the judge
of jurisdiction to determine a violation of a support
court order. This statute has taken the away the
jurisdiction of the family court judge and has conferred
it upon a non-judicial employee of the court system.
Therefore, Judge Austin has no jurisdiction to hear the
violation of support petition against me and is required
to transfer the proceeding to the county hearing
examiner under this statute.

Fourth, this deprives a person of due process as a

non-judicial employee is to hold a trial to determine
whether or not a litigant has violated a court order and
is to be sent to jail for a criminal act.

(b) If the initial return of a summons or warrant is

before a judge of the court, when support is an issue,
Social Services Law Section 111(g) provides support
services by the Department of Social Services to
person's not receiving aid to dependant children and in
cases where the court has ordered that support
payments be made to the support collection unit of a

the judge must make an immediate order, either

Family Court Act, Article 4 § 453 Petition; violation
of court order:

The department and the social services districts, in
accordance with the regulations of the department,
shall make services relating to the establishment of
paternity and the enforcement of support
obligations available to persons not receiving aid to
dependant children upon application by such

temporary or permginent with regard to support.
If a temporary order is made, the court shall refer
the issue of support to a hearing examiner for
fuaal determination pursuant to sections four
hundred thirty-nine and four hundred thirty-nine-a
of this act. Procedures shall be established by the
chief administrator of the courts which shcJl provide
for the disposition of all support matters or a referral
to a hearing examiner prior to the conclusion or a
respondent's first appearance before the court. Such
procedures shall provide for a referral of support
issues by appropriate clerical staff of the family court
at any time after a petition has been presented to the

persons; provided, however, that petitions filed

court.

social services district.

§ 111 (g) states:

pursuant to § 423 or § 523 of the family court act by
persons not receiving aid to dependant children
which result in orders of the court directing support

First, when a litigant is brought before the court for
contempt of court for failure to pay child support under

Proceedings under this part shall be originated by
the filing of a petition containing an allegation that
the respondent has failed to obey a lawful order of
this court.

Mesick V. Mesick. 419 N.Y.S.2d 264, 71 A.D.2d 737:

The dispositive issue is whether the Family Court
acquired jurisdiction to issue an order of commitment
where a petition required by section 453 of the
Family Court Act was not filed. Section 453 provides
that a compliance proceeding "shall be originated by
filing of a petition containing £in allegation that the
respondent has failed to obey a lawful order of [the
Family Court]".
Continued on page 10 - State Statutes
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Section 453 is unconstitutional as it violates Article

6, Section 13(c) of the State Constitution which
specifically states that family coiirt cannot enforce a
"court order" concerning support without a referral
fi*om the supreme court. As the State Constitution does
not differentiate between family court orders and

supreme court orders, it must be concluded that family
c o u r t c a n n o t e n f o r c e t h e i r o w n c o u r t o r d e r s . Th i s a l l o w s

the family court to enforce a "court order" without a

referral from the supreme court.

supreme court and the family court's disposition of
the application shall be an order of the family court
appealable only under article eleven of this act.
Only subdivision (c) of this section conforms to the
jurisdiction of the family court as defined by the State
Constitution. Subdivision (a) is imconstitutional as it
violates Article 6, Section 13(b-4) of the State

Constitution. Section 13(b-4) specifically states that
family court has no jurisdiction over issues of
support that are "incidental to actions and proceedings
in this state for marital separation, divorce, annulment

of marriage or dissolution of marriage". Subdivision (b)
violates Article 6, § 13(c) of the State Constitution
which specifically states that family court cannot

Family Court Act, Article 4, § 461 Duly to support
child after separation agreement, separation, or
termination of marriage.

(a) A separation agreement, a decree of separation,
and a final decree or judgment terminating a
marriage relationship does not eliminate or diminish
either parent's duty to support a child of the
marriage under this section four himdred thirteen of

this article. In the absence of an order of the supreme
court or of another court of competent jurisdiction
requiring support of the child, the family court may
entertain a petition and make an order for its
support.

enforce or modify a judgment or order concerning
support without a referral from the supreme coiut.

Family Court Act § 445 - Order of support by
relative; duration

(a) If the court finds after a hearing that a relative,
including a step-parent, should be held responsible
imder section 415 for support, the court in its
discretion may make an order requiring such person
to contribute a fair and reasonable simi for the

support of such person.
(b) For good cause shown, the court may at any time

terminate or modify an order made imder this

court of competent jurisdiction requires support of

section.

(i) entertain an application to enforce the order
requiring support; or
(ii) entertain an application to modify such an

order on the ground that changed circumstances
requires such modification, unless the order of the
supreme court provides that the supreme court
retains exclusive jurisdiction to enforce or modify
t h e o r d e r.

(c) In an action for divorce, separation or annulment

in the supreme court, the supreme court on its own
motion or on motion of one of the parties may refer

an application for temporary or permanent support
or both of a child of the marriage to the family court.
If the supreme coxu*t so refers the application, the
family court shall have jurisdiction to determine the
application with the same powers possessed by the
10

need of public assistance or care.
The State Constitution Art. 6, § 13 (b) is specific in

stating that family court cannot acquire jiuisdiction
over the issue of support where there is an action for
separation, divorce, etc. There is no exception to this.
Therefore, this violates the jurisdiction of the family
court as defined by the state constitution. Based upon
this, a spouse who is denied support in the supreme
court can then go to the family court and get an order
there. This is shopping for a judge to give you what you
want.

Sufrpomt g^yen

Gj) If an order of the supreme court or of another
the child, the family court may

order by the supreme court granting temporary or
permanent support or maintenance, the family co\irt
during the pendency of such action may entertain a
petition and may make an order under section 445 of
this article for a spouse who is likely to become in

The State Constitution states Art. 6, § 13 (c) that a
referral from the supreme court is required to enforce a

court order for support.
Is part (a) constitutional? If there is a step-parent
involved, there must have been a supreme court

divorce decree. As such, family court cannot acquire
jurisdiction without a referral from the supreme court.
Also, the family court would have to acquire personal
jurisdiction over the step-parent and as such the step
parent would have to be a party to the proceeding in

order for the court to place a personal obligation upon
the step-parent.
SyfePPiiwt Eight
Family Court Act § 464
(b) In the absence of an order of referral under

paragraph (a) of this section and in the absence of an

Family Court Act, Article 4, § 466 Effect of granting
of support in action for divorce, separation or
annulment.

(a) The supreme court may provide in an order or
decree granting temporary or permanent support or
maintenance in an action for divorce, separation or

annulment that only the family court may entertain
an application to enforce or, upon showing to the
family court that there has been a subsequent
change of circumstance and that modification is
required, to modify such order or decree. If the
supreme court so provides, the family court shall
entertain such an application and any disposition by
the family court of the application is an order of the
family court appealable only under article eleven of
this act.

(b) The supreme court may provide in an order or
decree granting alimony, maintenance or support in
an action for divorce, separation or annulment that
the order or decree may be enforced or modified only
in the supreme court. If the supreme court so
provides, the family court may not entertain an
application to enforce or modify an order or decree of
the supreme court involving the parties to the action.
(c) If the supreme court enters an order or decree
granting alimony, maintenance or support in an
action for divorce, separation or annulment and if the
supreme court does not exercise the authority given
Continued on page 11 - State Statutes
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xmder subdivision (a) or (b) of this section; or if a

court of competent jurisdiction not of the state of
New York shall enter an order or decree granting
alimony, maintenance or support in any such action,
the family court may
(i) entertain an application to enforce the order or
decree granting alimony or maintenance, or
(ii) entertain an application to modify the order or
decree granting alimony or maintenance on the
ground that there has been a subsequent chsinge of
circumstances and that modification is required.

has no idea as to what issues will be raised in the
future. Some of those issues or a defense that is raised

may not be within the jurisdiction of the family court.
Also, after family court issues the new order, the state
constitution states that it cannot enforce or modify that
new order of support or of custody without a referral
fi*om the supreme court.
The New York State Court of Appeals, in Matter of
Seitz. has held Family Court Act § 466(c) to be

constitutional as it was intended to apply only to
foreign divorce decrees. Nowhere in Section 466(c)
does the statute refer to a foreign divorce decree. The
family court judges have been holding that they have
jurisdiction to enforce New York State divorce decrees

Not only does this violate the state constitution but it
has changed the jurisdiction even more. This statute is

imder this section. Section 466(c) does not differentiate

holding that the supreme court must specifically
retain jurisdiction to prevent the family court from

divorce decrees. Therefore, this section must be

acquiring jurisdiction. The State Constitution is

clear - the supreme court must refer the matter
to the family coiui; in order for it to have
jurisdiction. As it violates the state constitution it is
unconstitutional. Subdivision (b) conforms to the

jurisdiction of the Family Court but is not necessary as
the Supreme Court retains jurisdiction over its orders

until they are referred to the Family Court pursuant to
the State Constitution. Subdivision (a) could be

possibly unconstitutional as it allows the Supreme
Court to transfer future enforcement of a Supreme
Court order to the Family Court, thereby divesting
itself of future jurisdiction and/or giving family court
exclusive jurisdiction over future enforcements and
modifications without the Supreme Court knowing
what issues are being raised and therefore, not all
issues being raised might not be able to be heard in

between New York State divorce decrees and foreign
d e c l a r e d u n c o n s t i t u t i o n a l a s i t r e l a t e s t o N e w Yo r k

State Divorce decrees as it violates Article 6, § 13(c) of
the State Constitution which defines the jurisdiction of
the Family Court.
In support that Sections 461 and 466 of the Family
Court Act are inconsistent with the jurisdiction
pursuant to the State Constitution Appellant would

add the following case law in support of his position:
B u r n s v. B u m s . 2 7 8 N . Y. S . 2 d 6 6 9 a t 6 7 2 h e l d t h a t

Family Court Act Sections 461 and 466 were
inconsistent with the state constitution:

.. . The legislature, recognizing the problem, sought
to aid children by enacting sections 461 and former
wives by the amendment to sec. 466 of the Family

Court Act; the object being to consolidate family
problems of support in one court so that a former
wife or former wife on behalf of a child could petition

Family Court.

to enforce the provisions of a New York order or

Green V.Green. 50 A.D.2d 235, 377 N.Y.S.2d 675
(1975) held that even though the Supreme Court could
with concurrent jurisdiction, it could not divest itself
of jurisdiction and grant exclusive jurisdiction to
the Family Court in violation of the New York

decree when the supreme court had not retained
exclusive jurisdiction and in the case of a foreign
decree to enforce or modify it upon the ground of
chsinged conditions. However laudable the purpose of
this legislation may be, the provisions of the
Family Court Act must be within the

State Constitution.

f r a m e w o r k o f t h e c o n s t i t u t i o n . I n P e o p l e v. A l l e n .

constitutionally transfer an action to another court

If a supreme court judge, in a divorce decree, refers
future enforcement of the order concerning custody,
visitation or support to the family court he is then
divesting the supreme court of jurisdiction. The judge

301 N.Y. 287, 290, 93 N.E.2d 850, 852, the court said:

"It is axiomatic that the Legislature in performing
its lawful law-making function may not enlarge
upon or abridge the Constitution."

The jurisdiction of the Family Court is set forth in
Art. 6 section 13 of the constitution. It provides:. . .
[2, 3] Since the family court is of limited jurisdiction
its powers must be set forth in the constitution and
its jurisdiction is thus limited. * * * The
constitution indicates that the intention was

that the Family Court could only act under
subdivision (c) upon matters referred from the
supreme court. ...
Hincklevv.Hincklev. 281 N.Y.S.2d 165,171 agreed

with Bums v. Bimis. supra, as to the enforcement of
New York State decrees by the Family Court but
disagreed with Bums as to foreign decrees:
. . . The legislature, recognizing the problem,
sought to aid children by enacting section 461 and
former wives by the amendment to sec. 466 of the
Family Court Act; the object being to consolidate
family problems of support in one court so that a
former wife or former wife on behalf of a child could
petition to enforce the provisions of a New York order
or decree when the supreme court had not retained
exclusive jurisdiction and in the case of a foreign
decree to enforce or modify it upon the ground of
changed conditions." (italics added)
Up to this point, the rational in Bums is completely
valid....
In Matter of Seitz v. Drogheo. 21 N.Y.2d 181 (1967)
held:

1. The Legislature had the authority imder article
VI (§ 7, subd. c) of the State Constitution to confer
upon the Family Court the powers contained in
subdivision (c) of section 466 of the Family Court Act

to entertain a request to enforce or modify the
provisions of a foreign matrimonial decree.
2. Section 7 of article VI of the Constitution reads as

follows: "a. The supreme court shall have general
original jurisdiction in law and equity * * * c. If the
legislature shall create new classes of actions and
proceedings, the supreme court shall have
jurisdiction over such classes of actions and
proceedings, but the legislature may provide that
another court or other courts shall have jxirisdiction
and that actions £ind proceedings of such classes may
be originated in any such other court or courts." The
right to commence a proceeding to enforce or modify
Continued on page 12 - State Statutes
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the provisions of a foreign divorce decree in the
courts of this State constitutes a new class of action

or proceeding. The "new classes of actions and
proceedings" are those which the Supreme Court
would be without jurisdiction to entertain — actions

transferred it to the wrong county, etc.
FCA § 467 Referral by supreme court of applications
to fix custody in action for divorce, separation or
emnulment.

(a) In an action for divorce, separation or annulment,

and proceedings which were unknown at common

the supreme court may refer to the family court the

law. Prior to the enactment of section 466, the courts
of this State were without jurisdiction to entertain a
request to enforce or modify provisions of a foreign

empowered the Family Court to entertain

determination of applications to fix temporary or
permanent custody or visitation, applications to
enforce judgments and orders of custody or visitation,
and applications to modify judgments and orders or
custody which modification may be granted only upon
a showing to the family court that there has been a
subsequent change of circimistances and that

applications to enforce or modify the alimony and

modification is required.

support provisions of foreign decrees irrespective of

(b) In the event no such referral has been made and

matrimonial decree unless the decree was entered on

grounds which were recognized in this State.
Subdivision (c) of section 466 of the Family Court Act

the groimds upon which the decrees were granted.
Since the right to commence such proceeding was not
recognized at common law and could not, therefore,
have been exercised prior to the amendment of
section 466, it should be viewed as a new class of
proceeding.

The Court of Appeals has determined that § 466(c) is
applicable only to foreign divorce decrees and therefore,
the Court of Appeals should hold that § 466(c) is
unconstitutional as it relates to the enforcement of New

York State divorce decrees pursuant N.Y.S. Const. Art.
6, § 13 (c). This statute was not held to be

constitutional pursuant to the family court section of
the State Constitution.

unless the supreme court provides in the order or

judgment awarding custody or visitation in an action
for divorce, separation or annulment, that it may be
enforced or modified only in the supreme court, the
family court may
(i) determine an application to enforce the order or
judgment awarding custody or visitation, or
(ii) determine an application to modify the order or
judgment awarding custody or visitation upon

showing that there has been a subsequent change
of circumstances and modification is required.
(c) In any determination of an application pursuant
to this section, the family court shall have

and the family court orders because of FCA § 466(c)

jurisdiction to determine the applications with the
same powers possessed by the supreme court and the
family court's disposition of any such application is
an order of the family court appealable only under

and that it had been held to be constitutional in Matter

article eleven of this act.

My "so called" court appointed attorney told me in
writing that the family court had jurisdiction to enforce
both my New York State Supreme Court divorce decree

of Seitz. When I read Seitz. it refers only to foreign
decrees, it does not address the issue of New York
State decrees. He also told me that silence as to a
referral constitutes a referral. That would mean that

the supreme court would have to retain jurisdiction to
prevent family court from obtsdning jurisdiction which
contradicts the state constitution. Silence as to a

referral simply means that the supreme court did not
refer the issue to the family court. You have the right
to see the referral. The referral might be defective. The
judge might not have signed it or he might have

The State Constitution is specific in stating that
family court cannot enforce or modify a judgment or
order concerning custody without a referrsd from the
supreme court. Therefore § 467(b) is imconstitutional.

Section 467(a) conforms to the jurisdiction as defined
by the State Constitution.

FCA 652. Jurisdiction over applications to fix custody
in matrimonial actions on referral from supreme
court.

(a) When referred from the supreme court to the
family court, the family court has jiuisdiction to
determine, with the same powers possessed by the
supreme court, applications to fix temporary or
permanent custody and applications to modify
judgments and orders of custody or visitation in
actions and proceedings for marital separation,
divorce, annulment of marriage and dissolution of
marriage. Applications to modify judgments and
orders or custody which modification may be granted
by the family court imder this section only upon a
showing to tiie family court that there has been a
subsequent change of circimistances and that
modification is required.
(b) In the event no such referral has been made and

unless the supreme court provides in the order or
judgment awarding custody or visitation in an action
for divorce, separation or annulment, that it may be
enforced or modified only in the supreme court, the
family court may

(i) determine an application to enforce the order or
judgment awarding custody or visitation, or
(ii) determine an application to modify the order or
judgment awarding custody or visitation upon
showing that there has been a subsequent change
of circumstances and modification is reqtiired.

(c) In any determination of an application pursuant
to this section, the family court shall have
jurisdiction to determine the applications with the
same powers possessed by the supreme court and the
family court's disposition of any such application is
an order of the family court appealable only under
article eleven of this act.

Subdivision (a) conforms to the jurisdiction of the
Family Court as defined by the State Constitution,
Article 6 § 13(c) while Subdivision (b) does not.

Memorandum by Senator H. Douglas Barclay
concerning amending Family Court Act §§ 652 and 467
by adding subdivisions (b) and (c) states:
AN ACT to amend the Family Court Act, in relation
to applications to enforce or modify custody and
visitation orders and decrees of the supreme court in
certain cases.

Continued on page 13 - State Statutes
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order, including the imposition of a jail sentence "for
a term not to exceed six months", if the violation is

§§ 652 and 467 of the Fsimily Court Act would be

foimd to be "willfiol". The Courts of this State have

amended to vest jurisdiction in the Family Court in

routinely sustained the constitutionality of Section
454, insofar as imprisonment is "imposed solely for

those cases where a matrimonial decree or order

providing for custody and/or visitation is silent as to
i t s e n f o r c e m e n t o r m o d i fi c a t i o n .

The Legislature has no authority to change the
jurisdiction of the family court as it is a constitutional
coxirt. If the judgment, order or decree are silent as to
its enforcement or modification it simply means that

willful disobedience of the court's mandate" and not

for failure to pay a civil debt (Fuller v. Fuller. 31
A.D.2d 587, [3rd Dept.]).

With respect to the warrant, same was issued by this
court pursuant to Sections 453 and 428 of the Family

fsEimily court as required by the State Constitution and

Court Act following respondent's failure to appear in
Saratoga Coxmty Family Court for two consecutive
appearances (see decision and order dated September

supporting state statutes and case law. As the

17,1991); this court declines to vacate same.

Legislature has no authority to vest jurisdiction in the
Family Court, these sections of the Family Court Act

Finsdly, as set forth in the Court's decision and order
of September 17,1991, there was testimony

are imconstitutional.

presented fi:om petitioner that "it had been at least
two years since respondent had seen their children

the Supreme Court has not referred those issues to the
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[and with] the recommendation of the law guardian,
the Court [suspended] respondent's rights of
visitation, without prejudice, pending a hearing to be
scheduled at respondent's earliest availabilitjr". This
Court remains prepared to schedule a hearing on the
visitation issue at "respondent's earliest availability".
Until such time, the Court will not vacate the order

I more than six months in jail or a $5000.00 fine or I

suspending respondent's rights of visitation.

I both? How do the law boards which all attorneys |

In summary, all of respondent's arguments are foimd

^must take handle this? j

to be without merit.

Judge Austin's Decision

As to the cross-motion submitted by Attorney

Judge Austin in his Decision and Order dated

September 24,1992 addressing the constitutionality of
these state statutes and my right to a public trial, jury
trial, etc. stated:

In essence, every argument set forth by respondent
has been previously raised by him and has been
previously denied, be it by this Court or other Courts.
Respondent cites no cases which have held any of the
sections of the Family Court Act he challenges to be
imconsti-tutional, and it is the opinion of this Court
that all of the challenged sections are in no way
violative of either the United States Constitution or
t h e N e w Yo r k S t a t e C o n s t i t u t i o n .

Respondent's request to dismiss the violation petition
pending against him is similarly denied. Section 454
of the family Court Act authorizes the imposition of
various sanctions for the violation of a child support

Catalfimo dated September 2, 1992, seeking
permission to withdraw fi-om any further represen

tation of respondent, said motion is hereby granted.
First, I have cited several court rulings that would
hold these statutes to be unconstitutional. As you will
notice the only statute that Judge Austin directly
addressed was FCA § 454 which I have not even
claimed to be unconstitutional. I have claimed that I

am entitled to both a public trial and a jury trial
because of the sanctions that can be imposed based
upon FCA § 454. No court has ever given a reason as to
why I am not entitled to a public trial, a jury trial, or
have they addressed the constitutionality of these
statutes. They all refuse to address these issues and
have taken the approach that my argiunents "have no
merit".

attend these illegal proceedings because they are to be
held in secret and that they violate my constitutional
rights. Because I have refiised to participate in these
illegal proceedings. Judge Austin has ordered that I be
deprived of my liberty to see my children. The U.S.
Supreme Court in particular. In Re Oliver, supra, "It is
"the law of the land" that no man's life, liberty or
property may be forfeited as a punishment until there
has been a charge fairly made and fairly tried in a
public tribunal". I have been denied my most
basic liberty, my right to see my children as a
punishment because I refuse to forfeit my
constitutional rights. This hearing was held in
secret in violation of the law. Had I shown up to

court for this hearing I would have been tried and
i n c a r c e r a t e d f o r a t l e a s t s i x m o n t h s w i t h o u t t h e b e n e fi t

of my constitutional rights. Judge Austin has no
respect for the law or for a person's constitutional and
civil rights!

Did Judge Austin have a financial interest in his
decision? Yes! Had he ruled in my favor it would have
supported my lawsxiit against him in federal coiui;!

r The American people expect and
I demand that their Constitutional and ■
I Civil Rights will be protected by their |

1 ^ g o v e r n m e n t o f fi c i a l s . j
Right to appeal directly to the
N.Y.S. Court of Appeals
The New York State Court of Appeals has refused to

address the issue of the constitutionality of these state
statutes when I appealed to them from the Decision
and Order of Judge Austin dated September 24,1992.
My Jurisdictional Statement stated:

7. This Court has jurisdiction to hear this appeal
directly fi*om the Family Court pursuant to N.Y.S.
Const., Art. VI, § 3 subd. b, par. [2] and CPLR §
5601(b-2) as the only issues to be raised on
appeal are the constitutionality of state
statutes. Appellant argues that Social Services Law
Section 111(g) is unconstitutional and that the
following Family Court Act Sections Eire also
unconstitutional in part or whole - 423, 428, 433,
435,439, 449, 451, 461, 466, 467, and 652 - as they
v i o l a t e e i t h e r t h e N e w Yo r k S t a t e C o n s t i t u t i o n o r t h e

Judge Austin is fully aware that I have refused to

Continued on page 14 - Court of Appeals
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United States Constitution or both. The

documentation and arguments, concerning the
Family Court Act §§ 423, 428, 433, 435, 439, 449,
451,461, 466, 467, and 652 were before Judge Austin
when he rendered his decision of September 24,
1992.

(b) Appeals to the court of appeals may be taken in
the classes of cases hereafter enumerated in this
section:

(2) As of right, from a judgment or order of a coiut of
record of original jurisdiction which finally
determines an action or special proceeding where the
only question involved on the appeal is the validity of

and the same hereby is transferred without costs, by
the Court sua sponte. to the Appellate Division,
Third Department, upon the ground that a direct
appeal does not lie when questions other than the
constitutional validity of a statutory provision are
involved (NY Const, art VI, §§ 3[b][2], 5[b]; CPLR
5601 [b][2]).

On November 28, 1992 I mailed a letter to Judge
Simons stating:
This is in response to your Order of November 24,
1992 where you have denied me a direct appeal to

contempt proceeding. Based upon his argument, if the
judge denies you your rights to a public trial, a jury
trial, to call witnesses, etc., and also severs your
defense that the covirt lacked jurisdiction to render the

order you are charged with violating and that the court
lacks jurisdiction to hear the matter, you must first be
tried, convicted and sent to jail before you can demand
your constitutional rights be enforced.
The Court of Appeals in Sirlin Plumbing Co. v. Maple
Hill Homes. Inc.. 20 N.Y.2d 401, (1967) held that:

[1] The motion to dismiss the appeal should be

the Court of Appeals basing your decision "upon the
groimd that a direct appeal does not lie when

denied. The determination of the Appellate Division,
insofar as it dismissed the defendant's counter cledm,

questions other than the constitutional validity of a

"impliedly severed it from the action, which is still
pending undetermined, £ind to that extent is final." *

statutory provision are involved (NY Const, art VI,

3[b][2], 5[b]; CPLR 5601 [b][2]). I refer you to my
jurisdictional statement under rule 500.2 on page 1,
# 7 which states: (see beginning of this part)

He

«

United States; and on any such appeal only the
constitutional question shall be considered and

To my knowledge I have not raised any question
other than the constitutionality of state statutes as

[2] It is the same theory of implied severance that a
determination dismissing one of several causes of
action in a complaint is to that extent held final,
although the other causes of action have yet not yet

determined by the court.

they relate to either the United States Constitution

been determined. * * *

a statutory provision of the state or of the United
States under the constitution of the state or of the

e i n d / o r t h e N e w Yo r k S t a t e C o n s t i t u t i o n .

(b) Constitutional grounds. An appeal may be taken
to the court of appeals as of right:
2. from a judgment of a court of record of original
instance which finally determines an action where
the only question involved on the appeal is the
validity of a statutory provision of the state or of

Would you please tell me what questions you are
claiming that I have raised other thsin the
constitutionality of state statutes?

I respectfully ask that you reconsider your decision
and hear this appeal.

On December 7,1992 Donald M, Sheraw, Court

Obviously, the Court of Appeals has no respect for
e i t h e r t h e U n i t e d S t a t e s C o n s t i t u t i o n o r t h e N e w Yo r k

State Constitution which includes a persons right to

due process and equal protection of the laws. There is
no such thing as First, Sixth and Fourteenth
Amendment rights in this State. The Court does not
want to address the constitutionality of these statutes
b e c a u s e o f t h e e n o r m o u s r a m i fi c a t i o n s i t w o u l d h a v e o n

the United States imder the constitution of the

Clerk responded stating:

state or of the United States.

Unfortunately, the questions you pose cannot be
completely answered. In appeals, as in motion

each year. They would be null and void. It would mean
that they would have to release all fathers from jail

maters, the decisions and orders of the Court must
speak for themselves without administrative
elaboration or interpretation.

who have been sentenced without the judge having

In Re Orans. 15 N.Y.2d 338, 258 N.Y.S.2d 825:
[1] ... Since the appeal presents only questions as to
the constitutional validity of statutes, it comes direct
to us and not to the Appellate Division
(N.Y.Const. art. VI, § 3, subd. b, par [2]; CPLR 5601).
The Court of Appeals could not refuse to hear an
appeal which might be teiken as of right. People v.
Board of Canvassers. 1898,156 N.Y. 36, 50 N.E. 425.
On November 24,1992 Acting Chief Judge Richard
D. Simons, denied my motion to appeal to the Court of
Appeeds stating:
The appellant having filed notice of appeal in the
above title and due consideration having been
thereupon had, it is ORDERED, that the appeal be

However, because you have asked for

reconsideration, your letter will be treated as a
motion for such relief and be submitted to the full

the hundreds of thousands of family court orders issued

jurisdiction to sentence him to jail and the judge would
be personally liable for his actions as well as the
attorneys who participated in the proceeding. This is
the New York State judiciary's "Pandora's Box".

Court on December 21,1992.

On January 19,1992 the Court refused to hear my
appeal stating:
Motion for reconsideration of this Court's November

24, 1992 order of transfer denied.

Opposing counsel representing my ex-wife argued
that there had been no final judgment concerning the

T h e N e w Yo r k S t a t e C o u r t o f

Appeals has no intention of
protecting constitutional or civil
rights. The protection of the
"brotherhood" is their first priority.

Civil Ptactice Law & Rules
Civil Practice Law & Rules (CPLR) § 2221 states:

§ 2221. Motion affecting prior order.
(a) A motion for leave to renew or to reargue a prior
motion, for leave to appeal from, or to stay, vacate or
to modify an order shall be made, on notice to the
judge who signed the order, unless he is for any
reason unable to hear it, except that:
1. if order was made upon default such motion
may be made, on notice, to any judge of the court;
a n d

2. if the order was made without notice such

motion may be made, without notice, to the judge
who signed it, or, on notice, to any other judge of
the court.

Under this statute if you have a supreme court order
to be modified you must take it to the judge who signed
the order you want to have modified or if he is not

available to a another judge of the supreme court.
Therefore, this statute deprives a family court judge of
jurisdiction to modify a supreme court order.
This statute would not be applicable to a family coiui
order as the State constitution specifically states that
family court cannot modify a coxut order of support and
or of custody without a referral from the supreme
court. The State Constitution is superior to a state

Family Court Act § 174
Family Court Act § 174 states:

The family coxirt in a county may for good cause
transfer a proceeding to a family court in any other
county where the proceeding might have been
originated and shall transfer a proceeding
lajring venue in the wrong county to a family
court in a county where the proceeding might
have been originated.
Family Court Act § 421, which states where the
proceeding must be filed states that it must be filed

in either the coxmty where the plaintiff or the
defendant resides.

This was argued in my appeal to the Appellate Court,
Carellav. Collins. 144 A.D.2d 78 (1989):

[5]... Family Court Act § 439(f) provides, inter alia.

that "one or more counties may agree to share the
services of a full time hearing examiner or a hearing
examiner may be appointed to serve within one or
more counties on a part-time basis". Saratoga County
Family Court referred the issues of support and
maintenance to the Hearing Examiner in Schenectady
County by order dated April 22,1986. Accordingly, the
Saratoga Coimty Family Coiut had the authority to

make the referral and the Hearing Examiner in
Schenectady County had jurisdiction to determine the
support issues raised in the Saratoga County Family
Court proceedings.There was no docimientation before
the court that there was an agreement between
Saratoga Coimty and Schenectady County to share the
services of the hearing examiner or that he was
appointed to hear matters in any other county besides
Schenectady County. The Appellate Court has relied on
"may he's" instead of the facts. How would you like to
go to jail based upon "may be's" while the court ignores
the facts?

This decision completely ignores FCA § 174 and
allows family court judges to transfer proceedings to

court may transfer to itself any action or
proceeding originated or pending in another
court within the judicial department other than
the court of claims upon a finding that such a

transfer will promote the administration of
justice.
e) The family court shall transfer to the supreme
court or the surrogate's court or the coimty court, or

the courts of the city of New York established pursuant
to section fifteen of this article any action or
proceeding which has not been transferred to it
from any of said courts and over which the
family court has no jurisdiction.
Family Court's refusal to transfer enforcement and
modification petitions concerning support and custody
is in direct violation of the State Constitution. When I

filed to have my case transferred to the Supreme Court
under this section, Feunily Court Judge Austin,
summarily denied my petition and Supreme Court
Judges Plumadore and Keniry, when asked, also
refused to take any action.

any county of their choice whether or not the parties
have £iny contact with said covmty.

Eleventh Amendment

The decision is also holding that family court judges
can unilaterally and on their own orders make
agreements between counties and that FCA §§ 174 and
421 are no longer appUcable as to where a case can be
heard because of FCA § 439(f). § 439 was intended to

state officials from monetary loss while acting within

gives counties which are sparsely populated the ability
to share the services of a hearing examiner and to

allow the hearing examiner to be appointed to hear
matters in both coimties. § 439 was not intended to be
the venue statute of the FCA or to overturn FCA §§ 174

The Eleventh Amendment was intended to protect
their official capacity.

Notwithstanding Eleventh Amendment, violations of
Fourteenth Amendment by state officers or agencies,
acting in their official capacities, may be enjoined by
federal courts. 42 U.S.C.A. § 1983; U.S.C.A.Const.
Amends. 11,14. Sostre v. Rockefeller. 312 F.Supp. 863
(1970).
Federal Court, notwithstanding Eleventh

and 421.

Amendment, can award damages agednst state officials
in their official capacities for violations of Fourteenth

Transfer of Actions

Amendment. 28 U.S.C.A. § 1343(3); 42 U.S.C.A. § 1983;

N.Y.S.Const. Art. VI, § 19. [Transfer of actions and

proceedings]
a) The supreme court may transfer any action or
proceeding, except one over which it shall have
exclusive jurisdiction which does not depend upon the
monetary amount sought, to any other court having
jurisdiction of the subject matter within the judicial
depeirtment provided that such other court has
jurisdiction over the classes of persons named as
parties. As may be provided by law, the supreme

U.S.C.A.Const. Amends. 11,14. Sostre v. Rockefeller.

312 F.Supp. 863 (1970).
Why has Judge McAvoy and the Federal Court
of Appeals for the 2nd Circuit in New York
refused to protect constitutional rights to a
public trial, jury trial, etc and a person's civil
rights? Why have they refused to address the
constitutionality of the state statutes?
Is the protection of the "brotherhood" their
first priority also?
15

State Penal Laws
P e n a l L a w A r t i c l e 1 0 - D e fi n i t i o n s :

15. "Public servant" means (a) any public officer or
employee of the state or of any political subdivision
thereof or of any governmental instrumentality
within the state, or (b) any person exercising the
functions of any such public officer or employee. The
term public servant includes a person who has been
elected or designated to become a public servant.
§ 20.00 Criminal liability for conduct of another
When one person engages in conduct which
constitutes an offense, another person is criminally
liable for such conduct when, acting with the mental
culpability required for the commission thereof, he
solicits, requests, commands, importunes or
intentionally aids such person to engage such
conduct.

§ 105.05 Conspiracy in the fifth degree

A person is guilty of issuing a false certificate when,
being a public servant authorized by law to make or
i s s u e o f fi c i a l c e r t i fi c a t e s o r o t h e r o f fi c i a l w r i t t e n

instnmients, and with intent to defraud, deceive, or

injure another person, he issues such an instrument,
or makes the same with intent that it be issued,
knowing that it contains a false statement or false
information.

Class E felony
C o u r t o r d e r s a n d d e c i s i o n s a r e o f fi c i a l c e r t i fi c a t e s .

§ 195.00 Official misconduct
A public servant is guilty of official misconduct when,

with intent to obtain a benefit or to injure or
d e p r i v e a n o t h e r p e r s o n o f a b e n e fi t :
1. He commits an act relating to his official office

but constituting an unauthorized exercise of his
official functions, knowing that such act is

alteration, or destruction, or by emplojdng force,
intimidation, or deception against a person.
Class E felony

The support collection unit supplying my ex-wife
with documentation that they knew contained false
information. The judges refusal to allow me to present
evidence that there was fi^aud in my ex-wife obtaining
the family court order is tampering with evidence.
§ 155.00 Larceny; definitions of terms
The following definitions are applicable to this title:
1. "Property" means any money, personal property,
real property, computer data, computer program,
thing in action, evidence of debt or contract, or any
article, substance or thing of value, including any
gas, steam, water, electricity, which is provided for a
charge or compensation.
2. "Obtain" includes, but is not limited to, the
bringing about of a transfer or purported transfer of
property or of a legal interest therein, whether to

A person is guilty of conspiracy in the fifth degree
when, with intent that conduct constituting:

imauthorized; or

1. a felony be performed, he agrees with one or more

which is imposed upon him by law or is clearly

3. "Deprive" To "deprive" another of property means

persons to engage in or cause the performeince of
such conduct; or

i n h e r e n t i n t h e n a t u r e o f h i s o f fi c e .

(a) to withhold it or cause it to be withheld from

Class A misdemeanor

§ 105.10 Conspiracy in the fourth degree
A person is guilty of conspiracy in the fourth degree
when, with intent that conduct constituting:
1. a class B or class C felony be performed, he agrees
with one or more persons to engage in or cause the
performance of such conduct;
Class E felony

Larceny by extortion is a Class C felony.
§ 115.00 Criminal facilitation in the fourth degree
A person is guilty of criminal faciliation in the fourth

degree when, believing it probable that the is
rendering aid:
1. to a person who intends to commit a crime, he

engages in conduct which provides such a person
with means or opportimity for the commission

thereof and which in fact aids such person to commit
a felony; or Class A misdemeanor
16

§ 175.40 Issuing a false certificate

2. He knowingly refrains from performing a duty

Class A misdemeanor

t h e o b t a i n e r o r a n o t h e r.

him permanently or for so extended a period or
imder such circumstances that the msyor

The N.Y.S. Court of Appeals refusal to hear my
appeal as the only questions raised on a appeal are the
Constitutionality of state statutes. Judges issuing their

portion of its economic value or benefit is lost
to him, or (b) to dispose of the property in such a

orders and decisions without jurisdiction wovdd also
fall under this. Constitutional rights are benefits of an

unlikely that an owner will recover such property.

accused.

manner or under such circumstances as to render it

4. "Appropriate" to "appropriate" property of another
to oneself or a third person means (a) to exercise

§ 215.40 Tampering with physical evidence

control over it, or to aid a third person to

A person is guilty of tampering with physical

exercise control over it, permanently or for so
extended period or under such circumstances
as to acquire the msgor portion of its economic
value or benefit, or (b) to dispose of the property for

evidence when:
1. With intent that it be used or introduced in an

official proceeding or a prospective official
proceeding, he (a) knowingly makes, devises or
prepares false physical evidence, or (b) produces or
offers such evidence as such at a proceeding
knowing it to be false; or
2. Believing that certain physical evidence is
about to be produced or used in an official

the benefit of oneself or a third person.

5. "Owner" When property is taken, obtained or
withheld by one person from another person, an

"owner" tWeof means any person who has a
right to possession thereof superior to that of
t h e t a k e r ^ o b t a i n e r o r w i t h h o l d e r.

proceeding or a prospective official proceeding, and

§ 155.05 Larceny; defined

intending to prevent such production or use, he
suppresses it by any act of concealment.

1. A person steeds property and commits larceny
Continued on page 17 - State Penal Laws

state Penal Laws
Continued from page 16
when, with intent to deprive another of property or to
appropriate the same to himself or to a third
person, he wrongfully takes, obtains, or
withholds such property from an owner
thereof.

2, Larceny includes a wrongful taking, obtaining or
withholding of another's property, with the intent
prescribed in subdivision one of this section,

wife even though the court lacks personal jurisdiction
over them and they are under no leggQ obligation to
support my ex-wife. They are also attempting to force
my mother to turn her property over to my ex-wife in
order to keep me out of jail. Holding criminal trials in

secret have given the judges a golden opportunity to
use their positions for extortion.
§ 155.35 Grand larceny in the third degree
A person is guilty of larceny in the third degree when
he steals property and when the value of the
property exceeds three thousand dollars.

illegal actions in refusing to protect my visitation
rights. There was no petition before him to deny or
limit my visitation rights and there has never been one

filed with any court. Judge Austin is fully aware of
where I have been residing as is the Saratoga County
Support Collection Unit and my ex-wife's attorney.
I have been visited by the Pinellas County Sheriffs
Department because of a request by the Saratoga
County Sheriffs Department to make sure I am in
Florida. The Pinellas Coimty SheriflTs Department

(a) By conduct heretofore defined or known as

Class D felony

common law larceny by trespassory taking,
common law Igirceny by trick, embezzlement, or
obtaining property under false pretences;

§ 155,40 Grand larceny in the second degree

wanted my phone nimiber so that the Saratoga County
Sheriffs Department could call me. When the deputy
sheriff came to my home he had written on his paper
that I was not to be arrested as Saratoga Coimty would

A person is guilty of grand larceny in the second

not extradite me back to New York. Why? Because they

committed in any of the following ways:

(e) By extortion. A person obtains property by

extortion when he compels or induces another
person to deliver such property to himself or to a
third person by means of instilling fear that,
if the property is not so delivered, the actor or
another will;

degree when he steals property and when:
1. The value of the property exceeds fifty thousand
dollars; or

2. The property, regardless of its nature and value,
is obtained by extortion committed by instilling
in the victim fear that the actor or another person
will (a) cause physical injury to some person in the

would have to appear in open court and I could fight
the extradition on the grounds that Judge Austin

lacked jurisdiction to issue the warrant for my arrest
and that he was deliberately violating my
constitutional rights.
Federal Judge McAvoy has sanctioned me over

$8,000.00 by ordering me to pay the attorney fees of the

crime; or

future, or (b) cause damage to property, or (c) use

attorneys and the judges who I sued plus I am not
allowed to file any more suits in federal court without

or abuse his position as a public servant by

(iv) Accuse some person of a crime or cause
criminal charges to be instituted against

first getting the cotirf s permission. The judges and

engaging in conduct within or related to Ids

him; or

attorneys have and continue to violate my civil and
constitutional rights and I am to pay them for

perform an official duty, in such a manner as

(vii) Testify or provide information or withhold
testimony or information with respect to

to affect some person adversely.

(iii) Engage in other conduct constituting a

another's legal claim or defense; or

(viii) Use or abuse his position as a public
servant by performing some act within or
related to his official duties, or by failing or
refusing to perform an official duty, in such
a manner as to affect some person
adversely; or
(ix) Perform any other act which would not in
itself materially benefit the actor but which is

calculated to harm another person
materially with respect to his health, safety,
business, calling, career, financial condition,
reputation or personal relationships.
The judges have threatened and have sentenced me

to jail in order to force my parents to support my ex-

official duties, or by failing or refusing to

Class C felony

The judges have been threatening me with
incarceration in a closed court room where all of my
Sixth Amendment and Fourteenth Amendment rights
have been violated and continue to be violated in order

to force my parents to turn over their property to my
ex-wife free and clear with a value well in excess of

$100,000.

Federal Court of Appeals
Because I have refused to appear in court before
Judge Austin as he is den3dng me my rights to a public
trial, jury trial, court of proper jurisdiction and the fact
that both my mother and I have sued him in federal
court for violating our rights he has issued a warrsint

for my arrest £ind £in order stating that I am not
allowed to see my children even though I have not been
able to see them in over 6 years because of the judges

demanding that the federal court protect my rights.
Judge McAvoy stated that my suit was barred by the
three year statute of Hmitations even though I am
currently before Judge Austin and he did not address
the issue of when I discovered that my rights were

being violated. He also held that the Eleventh
Amendment or by the doctrine of absolute immimity
prevented me from suing the judges without addressing
whether or not the State Constitution, state statute or

case law expressly deprived them of jurisdiction nor did
he address the issue of an injtmction or the violation of
my constitutional rights. Judge McAvoy stated
"Defendants, who have had to waste a tremendous
amount of time and effort responding to plaintiffs
baseless, and at times scurrilous attacks, in addition to
monetary sanctions, seek an injunction barring

plaintiff from filing any further actions without prior
leave of the court". Obviously, Judge McAvoy does not

believe in Constitutional rights or a fair hearing. Judge
Continued on page 18 • Federal Appeals
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Federal Appeals
Continued from page 17
McAvoy also santioned my mother over $1,500.00
because she filed federal criminal charges against the
the judges and Attorney General Abrams for conspiring
to extort money and property from her by having me
sentenced to jail in secret and because they have taken
possession of her property without having either
personal jurisdiction over her or subject matter
jurisdiction concerning the property in a secret trial
which she was not allowed to attend.

Judge Austin issued his warrant for my arrest after I
had appealed Judge McAvoy's order to the Second
Circuit Court of Appeals in New York City. I filed a
motion with the Court of Appeals for an Injunction
against Judge Austin so that I could appear for oral
arguments. I argued that Judge Austin lacked

jurisdiction to render order issuing a warrant for my
arrest, that there was a conflict of interest as he was a

party to the federal proceeding, that this was intended
to deprive me of my right to argue the case before the
Court of Appeals and that I was being denied my right
to a public trial. Chief Judge Oakes along with Circuit
Judges Cardamone and Pierce siunmarily denied my
motion for an injimction. Thereby, depriving of my
right to argue my ceise before the Court of Appeals
without the threat of facing incarceration if I showed
up. This would violate Title 42 §§ 1983 and 1985 as

well as Title 18 § 241 - Conspiracy against rights of
citizens.

When I appealed to the United States Court of
Appeals (91-7703) they stated:
Collins argues that the district court erred by
dismissing his complaint alleging violations of 42
U.S.C. § 1983 (1988) and by imposing sanctions. In
this complaint, Collins essentially cl£ums that judges,
hearing officers, lawyers and others violated and
conspired to violate his constitutional rights in
connection with a series of New York State

proceedings stemming fi-om a 1981 divorce.
Colhns' section 1983 claims against the judges are
barred by the doctrine of judicial immunity. See
Stump V. Sparkman.435 U.S. 349,362-64 (1978).
With respect to Collins' remaining claims, we agree
with the district court that they fail to allege specific
facts sufficient to indicate that a deprivation of rights
has occurred. See Barr v. Abrams. 810 F.2d 358, 362

(2nd Cir. 1987). Finally, we believe that the

PUBLISHED IN THE FEDERAL REPORTER AND

519, 92 S.Ct. 594 (1972), that the complaint should
not be dismissed if the alleagtions provide for relief
on any possible theory. This Court recognizes a pro
se complainant is not held to the rigid formalisms of
pleadings and his allegations must be read as true.
He must demonstrate that the alleged wrongdoing by

SHOULD NOT BE CITED OR OTHERWISE

the state ofifical amoimts to a deprivation of his

R E L I E D U P O N I N U N R E L AT E D C A S E S B E F O R E

Constitutional Rights, Pyirp? y, gw^nson, 430 F.2d
771 (8th Cir. 1970) cert, den., 404 U.S. 1062, 92 S.Ct.

circumstances warranted the district court's

imposition of sanctions.

Accordingly, Collins' sirgimients are unavailing.
(N.B. THIS SUMMARY ORDER WILL NOT BE

THIS OR ANY OTHER COURT.)

The complaint that I filed was 277 pages with 55
exhibits totaling over 650 pages which included court
decisions, orders, petitions, pages of transcripts,
letters, etc. I have all of my court docimientation
including all of the transcripts except one. I backed up
every one of my allegations with docimientation. I was

very specific about my allegations. I am willing to
appear any time, anywhere in an open court where I
am guaranteed that my constitutional rights will be
protected.

The Court of Appeals also denied my motion for an
injimction when Judge Austin issued the warrant for
my arrest. I argued he lacked jurisdiction to render the
order for my arrest and that this warrant was issued in

order to prevent me from appearing before the Court of
Appeals to argue my appeal as I could be arrested if I
showed up to court. This is in direct violation of Title
42 § 1985.

Pro se Complaint
Raitport v. Chemical Bank. 74 F.R.D. 128 (S.D.N.Y.
1977)

[1] It is unquestionably the law in this Circuit that
pro-se litigants' complsdnts are to be given solicitous
and generaous consideration. Jgtckgpn y, gt^ti^r

Foundation. 496 F.2d 623 (2d Cir. 1974), cert, denied,
420 U.S. 927, 95 S.Ct. 1124 (1975), and the summary
disposition should rsirely be granted, no matter how
clear the facts may be or how fnvolous the complaint.

743 (1972).
Hughes v.Rowe. 101 S.Ct. 173 (1980)

[1, 2] Petitioner's complaint, like most prisoner
complaints filed in the Northern District of Illinois,
was not prepared by counsel. It is settled law that
the allegations of such a complaint, "however
inartfully pleaded" are held "to less stringent
standards than a formal pleadings drafted by
lawyers " Yt K^mer, 404 U.S. 519, 520, 92
S.Ct. 594 (1972). See also, V, P^tyilgQn, 627

F.2d 83, 86 (CA7 1980); French v. Hevne. 547 F.2d
994, 996 (CA7 1976). Such a complaint should not be
dismissed for failiu-e to state a claim unless it

appears beyond doubt that the plaintiff can prove no
set of facts in support of his claim which would
entitie him to relief Haines, supra, at 520-521, 92

S.Ct., at 595, 596. And, of course, the allegations of
the complaint are generally taken as true for
piuTDOses of a motion to dismiss. Cruz v. Beto. 405
U.S. 319,322, 92 S.Ct. 1079,1081 (1972).
[6] ... Our discussion of this claim is not intended to

express any view on its merits. We conclude merely
that the amended complaint was adequate at least to
require some response from respondents, by way of
affidavit or otherwise, to petitioner's claim that he
was imjustifyably placed in segregation without a
prior hearing. Although petitioner's pleadings are
prolix and lacking in stylistic precision, this is not a
case like Estelle v. Gamble. 429 U.S. 97, 97 S.CT. 285

Cimningham v. Ward. 546 F.2d 481 (2d Cir. 1976);

(1976), in which pro se litigant's detailed recitation of

ffeyman y, Cpmmerce ^nd Industry In?, Co., 524
F.2d 1317, 1319-20 (2d Cir. 1975); Empire Electrons
Co. V. United States, 311 F.2d 175,179 (2d Cir.

the facts reveals on its face the insufficiency of the

1962).

Tyl^r y, Ry^y^, 419 F.Supp. 905 (1976)
[2, 3] This Court must view the plaintiffs complaint
by the standard in Bramlet v. Wilson. 495 F.2d 714

complaint. We cannot say with assurance that
petitioner can prove no set of facts in support of his
claim entitling him to relief. Haines v. Kemer. 404
U.S., at 521, 92 S.Ct., at 596. Accordingly, the Courty
of Appeals should have reversed the dismissal of this
Continued on page 19 - Pro se Complaint

the district court shovdd be to insure that the claims

of a pro se litigant are given "fair and meaningful
Park & F

524 F.2d 1317 (2d Cir. 1975)

Com'n. 805 F.2d 272 (1986)

[1, 2] The Federal Rules of Civil Procedure provide
several tools to aid in assertaining the facts before
the curtain ascends on a trial, see E. Warren. 38

[1,2] The s2inction of dismissal with prejudice must
be infrequently resorted to by district courts in their
attempts to control their dockets and extricate
nuisance suits. See Beshear v. Weinzapfel. 474 F.2d

Conn.B.J. 3 (1964). One such "tool" is the Rule 56
summary judgment procediu-e which enables the
court to determine whether the "ciutain" should rise

at all. Fitzgerald v. Westland marine Corp.. 369 F.2d
499, 500 (2d Cir. 1966). Although for a period of time

this Circvut was reluctant to approve summary
judgment in any but the most extraordinary
circumstances, see, e. g., Amstein v. Porter. 154 F.2d

464,468 (2d Cir. 1946), that trend has long since
been jettisoned in favor of an approach more keeping
with the spirit of Rule 56, First Nat'l Bank of Arizona
V. Cities Service Co.. 391 U.S. 253, 288-90, 88 S.Ct.
1575 (1968); Dressier v. M. V. Sandoiperu. 331 F.2d
130 (2d Cir. 1964); Beal v. Lindsev. 468 F.2d 287, 291
(2d Cir. 1972). But, the "fimdamental maxim"

remains that on a motion for siunmary judgment the
court cannot try issues of fact; it can only determine
whether there are issues to be tried. American

P^r^pnt Theatres, Inc„ 388 F.2d 272,279 (2d Cir.
1967); Cali v. Eastern Airline?, Inp„ 442 F.2d 65, 71
(2d Cir. 1971). Moreover, when the court considers a
motion for summary judgment, it must resolve all

ambiguities and draw all reasonable inferences in
favor of the party against whom summary judgment
is sought. United States v. Diebold. Inc.. 369 U.S.
654, 655, 82 S.Ct. 993 (1962), with the burden on the

moving party to demonstrate the absence of any
material factual issue genuinely in dispute, Adicks v.
Kress & Co.. 398 U.S. 144,157, 90 S.Ct. 1598 (1970).

This rule is clearly appropriate, given the nature of
sununary judgment. This procedural weapon is a

drastic device since its prophylactic function, when
exercised, cuts off a partes right to present his case
to a jury. Donnellv v. Guion. 467 F.2d 290, 291 (2d

Constitution;

New York State officials are required to take the
following oath of office under N.Y. S. Constitution, Art.
XIII, § 1:

events, justice is dispensed by the hearing of cases in

Members of the legislature, and all officers, executive
and judicial, except inferior officers as shall be by law
exempted, shall, before they enter on the duties of
their respective offices, take and subscribe the

thier merits; only when the interests of justice are
best served by dismissal can this harsh sanction be

following oath or affirmation: "I do solemnly swear
(or affirm) that I will support the constitution of the

consonant with the role of the courts. We have

United States and the constitution of the State of

previously indicated the limited appropriateness of
the sanction of dismissal: "A dismissal with prejudice

New York, and I will faithfully discharge the duties
of the office of according to the best of my

is a harsh sanction which should ususally be

abiUty."

127,132 (7th Cir. 1973). In the normal course of

employed only in extreme situations, when there is a
clear record of delay or contumacious conduct, or
when other less drastic sanctions have proven

unavailing." Webber v. Eve Corp.. 721 F.2d 1067
(7th Cir. 1983) (citations omitted); accord Tolbert v.
Leighton. 623 F.2d 585, 587 (9th Cir. 1980); Gonzalez
V. Firestone Tire & Rubber Co.. 610 F.2d 241, 247
(5th Cir. 1980). Absent those circumstances, the
careful exercise of judicial discretion requires that a
district court consider less sever sanctions and

explain, where not obvious, their inadequacy for
promoting the interests of justrice. See Cohen v.
Carnival Cruise Lines, 782 F.2d 923, 925-926 (11th
Cir. 1986) (per curium); Tolbert. 623 F.2d 587; see
also gh^^ V, Dgnahoe (?ongtr. 795 F.2d 1071

(D.C. Cir. 1986) (holding that the choice between
dismissal and lesser sanctions is a product of three

considerations: prejudice to the defendant, prejudice
to the judicial system, and deterrance and

punishment).

^)bviously, Judge McAvoy believes that it is

I an extreme situation when a person demands I
I their constitutional and civil rights be |

I enforced against illegal actions by state |

^fficials - and that sanctions are mandated! j

Ch-. 1972).

O a t h s o f O f fi c e

Caruthv. Pinknev. 683 F.2d 1044 (1982)

The United States Constitution Article VI:

[7, 8] ... As this Court made clear in Madvun v.
Thompson. 657 F.2d 868 (7th Cir. 1981), the role of

both of the United States and of the severed States,

shall be bound by Oath or Affirmation to support this

consideration."
yHminjJie«Y/nEiEiii3

Legislatures, and all executive and judicial Officers,

The Senators and the Representatives before

Attorneys are also reqmred to take this oath when
they are admitted to the bar as they are officers of the
court.

Title 5 § 3331: Oath of office for federsd employees:

An individual, except the President, elected or
appointed to an office of honor or profit in the civil
service or uniformed services, shall take the

following oath: "I,..., do solenmly sweeir (or affirm)
that I will support and defend the Constitution of the
United States against all enemies, foreign and
domestic; that I will bear true faith and allegiance to
the same; that I take this obligation freely, without
any mental reservation or purpose of evasion ; and
that I will well and faithfully discharge the duties of

the office on which I am about to enter. So help me
God."

Were the judges and attorneys just
giving "lip service** when they
swore to support and defend the
United States Constitution? The

judges listed in this report are a

disgrace to the high position to
which they have been entrusted!!!
Are the judges placing themselves
and the attorneys above the law?

Do judges really believe in civil
and constitutional rights?

mentioned, and Members of the several State
1 9

