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P R E L I M I N A R Y S TAT E M E N T

This brief is submitted on behalf of Charles E. Collins, HI, in support of this

application to the Court of Appeals for an order granting leave to appeal from the
November 29,2001 order of the Appellate Division, Third Department, which affirmed

the judgment of the Supreme Court, Albany County (Lamont, J.), rendered February 18,
2000, convicting Defendant of the crime of criminal mischief in the second degree.

Also in this application. Defendant asks that at least those Justices who were on
the Court of Appeals as of January 26,1998, the date of Defendant's alleged criminal
conduct, recuse themselves.
FACTS

The pertinent facts are set forth in the Statement of Facts in Appellant's Brief,
which is submitted herewith. As necessary, additional facts are referenced in the

Argument section below. Suffice to say here that the Appellate Division, Third

Department, rejected all of Defendant's arguments for reversal, and affirmed the judgment
of conviction.

ARGUMENT FOR RECUSAL

On January 26,1998, Defendant sprayed the front of the Court of Appeals

building in Albany with a watery substance containing chicken manure and having a most
foul odor, apparently intending the act as a public insult and humiliation to the Court of
Appeals. For the reasons which follow, it is submitted that at least those Justices of the
Court of Appeals who were on this Court at the time of the spraying should recuse
themselves.
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Section 14 of Judiciary law provides:

A judge shall not sit as such in, or take any part in the decision of, an
action, claim, matter, motion or proceeding to which he is a party, or in
which he has been attorney or counsel, or in which he is interested ...
The "interest" referred to in Judiciary Law section 14 has been held to be a pecuniary
interest. People v Tiffany. 176 Misc.2d 271, 273 (Westchester Co. Ct. 1998). Technically,

it may be that the present Justices of the Court of Appeals who were on the Court as of
January 26,1998 are not "interested" within the meaning of. Judiciary Law section 14.
In fact, however, the Justices of the Court of Appeals, or at least those who were

sitting at the time of the spraying on January 26,1998, may be "interested" in the
outcome of this case as a lay person would use the word, in that they might well tend to

be biased against Defendant, who concededly sprayed their workplace. New York s

highest Court, with chicken manure. This observation is relevant in light of the Code of
Judicial Conduct, which requires a Judge to recuse himself when his "impartiality might
reasonably be questioned." 22 NYCRR 100.3[c][l].

At the least, given the highly insulting nature of Defendant's action, it would seem

to the public that the Justices who were on the Court at the time of Defendants' sparing of
the Court of Appeals would find it difficult, if not impossible, to impartialy decide
Defendant's leave application. Indeed, the public might conclude that even the other

Justices might find it difficult or impossible to be truly impartial, however hard they

might try. Accordingly, the failure of at least those Justices who were members of the
Court on January 26,1998 to recuse themselves, if not of the other Justices as well,
would create the appearance of impropriety.
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For these reasoris, it is respectfully submitted that the interests of justice would be

best served by recusal of those Justices of the Court of Appeals who were on the Court as
of January 26, 1998. To be even more certain that the appearance of partiality is avoided,
all of the Court's Justices could recuse themselves. Pursuant to Article VI, section 2,

substitute Justices could be designated to sit in places of those who recuse themselves,
with no harm to the administration of justice. Cf.. New York State Association of
CriTninal Defense Lawvers v Kave. 95 NY2d 556, 559 - 560 (2000) (Cotirt of Appeals

Justices should not recuse themselves in case simply because administrative rule made by

Court of Appeals was in issue, for this would result in those Justices never reviewing
their own rules and would cause inordinate delay and inefficiency).

ARGtJMENT FOR GRANTING LEAVE TO APPEAL
I

DEFENDANT'S INDELIBLE RIGHT TO COUNSEL AROSE UPON THE
FILING OF CRIMINAL CHARGES AGAINST HIM IN CITY COURT, AND
THE COURTS BELOW ERRED IN CONCLUDING THAT, IN THE ABSENCE
OF COUNSEL OR ANY SEARCHING JUDICIAL COLLOQUY, HE

EFFECTIVELY WAIVED HIS RIGHT TO COUNSEL FOR PURPOSES OF THE
G R A N D J U RY P R O C E E D I N G

This case presents the issue of whether a defendant's purported waiver of the
indelible right to counsel at his arraignment in a local criminal court on a felony

complaint carries through to the Grand Jury proceeding, allowing him to effectively
waive his right to counsel in that proceeding in the absence of counsel and in the absence

of any judicial colloquy. The courts below held that it does where the defendant, though
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not an attorney, has displayed some level of legal knowledge and where he is advised by
the prosecutor at the Grand Jury proceeding of his right to counsel. Accordingly, those
courts rejected Defendant's position that he did not effectively waive his right to counsel
for the purpose of the Grand Jury proceeding and that he therefore acquired transactional
immunity upon testifying.
For several reasons, it is submitted that the Appellate Division's conclusion was at
odds with established law.

A. Under prevailing case law, the record here is insufficient to establish that
Defendant's alleged waiver of the indelible right to counsel was knowing, voluntary
and intelligent; accordingly, there was no effective waiver
Before County Court and the Appellate Division, the People urged that

Defendant's experience in the criminal justice system, and certain articles he purportedly
wrote, of which City Court Judge Herrick knew when he arraigned Defendant, established
that Defendant knew the risks of self-representation. Thus, the People urged, those factors
obviated an on-the-record colloquy between Defendant and City Court Judge Herrick

concerning those risks (A^ 102 - 105; 114 - 115). The Appellate Division did not
expressly address the need for an on-the-record colloquy between Defendant and the
Court before a valid waiver of the right to counsel could be found. The Appellate

Division implied, however, that because City Court had some prior knowledge of
Defendant's knowledge of the law, no judicial inquiry was necessary to find an effective
waiver of the fundamental and indelible right to counsel. For the following reasons, this

position must be rejected, and it must be concluded that Defendant's right to counsel

' "A" refers to the Appendix to Appellant's Brief at the Appellate Division.
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(New York Constitution, article I, section 6; US Constitution, Amendments 6, 14) was
violated in the Grand Jury proceeding.
People V Smith. 92 NY2d 516,519 - 520 (1998), contains the Court of Appeals'
most recent detailed discussion of the requirements for an effective waiver of the right to
counsel in a criminal proceeding:
This Court has recognized that defendants may insist on foregoing the
benefits associated with the right to counsel and proceeding on a pro se
basis. We have consistently also cautioned, however, that the waiver of
this fimdamental right to counsel requires that a trial court must be
satisfied that a defendant's waiver is unequivocal, voluntary and

intelligent; otherwise the waiver will not be recognized as effective (see,
People V Slaughter, 78 NY2d 485; People v Sawyer, 57 NY2d 12, rearg
dismissed 57NY2d 776, cert denied 459 US 1178 [1983]).

To ascertain whether a waiver meets these appropriately rigorous

requirements, the trial courts '"should undertake a sufficiently "searching
inquiry'"" in order to be " 'reasonably certain'" that a defendant appreciates
the ""dangers and disadvantages" of giving up the fundamental right to
counsel" ( People v Slaughter, supra, at 491; see, People v Sawyer, supra,
at 21, citing Faretta v California, 422 US 806, 835; compare. People v
Smith, 68 NY2d 737 [involving a defendant's request to proceed pro se]).
Governing principles demand that appropriate record exploration between
the trial court and defendant be conducted, both to test an accused's

understanding of the waiver and to provide a reliable basis for appellate
review (see. People v Sawyer, supra, at 21).
When a record lacks the requisite "searching inquiry" or fails to measure

up to the prescribed standards, a waiver of the ri^t to counsel will be

deemed ineffective (see, id.; People v Slaughter, supra). To pass muster, a
"searching inquiry" must reflect record evidence that defendants know
what they are doing and that choices are exercised " 'with eyes open'" (see,
Faretta v California, supra, at 835, quoting Adams v United States ex rel.
McCann,317US 269, 279).

This Court has also signified that these record exchanges should
affirmatively disclose that a trial court has delved into a defendant's age,
education, occupation, previous exposure to legal procedures and other
relevant factors bearing on a competent, intelligent, volimtary waiver (see.
People v Mclntyre, 36 NY2d 10, 17). To be sure, this dialogue may occur

in a nonformalistic, flexible manner, but it must accomplish the goals of
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adequately warning a defendant of the risks inherent in proceeding pro se,
and apprising a defendant of the singular importance of the lawyer in the
adversarial system of adjudication (see, People v Kaltenbach, 60 NY2d
797, 799; see also. United States v Plattner, 330 F2d 271,276-277)

(emphasis added). The Court of Appeals could not have been clearer: for an eJBfective
waiver, there must be an on-the-record colloquy between the court and the defendant
warning of the risks of self-representation and of the advantages of having a lawyer.
The Court of Appeals has repeatedly emphasized the need for such a colloquy.

People V Slaughter. 78 NY2d 485, 491 (1991); People v Chapman. 69 NY2d 497, 501
(1987); People v Vivenzio. 62 NY2d 775, 776 (1984); People v Mitchell. 61 NY2d 580,
583 - 584 (1984); People v Kaltenbach. 60 NY2d 797, 798 - 799 (1983); People v
Sawyer. 57 NY2d 12, 21 (1982), cert denied 459 US 1178; People v White. 56 NY2d

110, 117 - 119 (1982); People v Harris. 85 AD2d 742, 744 (2"^" Dept 1981 ), affd on
opinion below, 58 NY2d 704(1982) (requiring new trial, despite the defendant's
extensive criminal record, where court engaged in no colloquy with defendant to apprise

him of risks of pro se representation). The Court has never held that an effective waiver
of the right to counsel can be found without such a colloquy.

Ppnpip V r.hapman. supra, is worthy of special attention because it involves
waiver of the right to counsel in testifying before the Grand Jury. In Chapman, the
defendant was represented by retained counsel at his arraignment on a felony complaint.
Id at 498. Thereafter, retained counsel was relieved by court order. Id On the date

scheduled for Grand Jury presentment, the "defendant appeared, unrepresented,... and
indicated to the Assistant District Attomey that he wished to testify." The defendant then

appeared before the judge presiding over the Grand Jury, who explained:
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that he would have to sign an irrevocable waiver of inununity before he
would be permitted to testify, that he would then be required to answer
every question posed, that his testimony could later be used against him
and that he might regret his decision "[down] the road." When defendant
told the court that he felt that he had to testify to "clear up" the matter, the

court simply admonished him not to take the matter "too lightly" and
wished him "good luck." Following this discussion, defendant signed an
immunity waiver.

Id, at 499. Thereafter, before the Grand Jury, the defendant "acknowledged that he did
understand the significance of the immunity waiver as it was explained to him by the

Judge." Id Also, the defendant stated that he had not been aware of his right to have
counsel with him in the Grand Jury room. Id The defendant then executed a waiver of
immunity, and proceeded to testify. Id at 500.

The Court of Appeals held that the defendant's indelible right to counsel arose

upon the filing of the felony complaint. Thus, the court concluded that the defendant's
purported waivers of the right to counsel and the right to immunity, both made in the
absence of counsel, were ineffective. Id at 500 - 501.

In Chapman, the Court of Appeals also held that the presiding Judge's colloquy
with the defendant preceding his Grand Jury appearance was insufficient to sustain the
defendant's purported waiver:

Although the Judge . . . informed defendant of the consequences of
waiving his right to remain silent, no mention was made of the importance
of independent legal counsel or the imprudence of making the decision to

appear and testify without first obtaining the advice of a trained,
experienced attorney. In light of these omissions, it can hardly be said that

the court's inquiry was sufficiently searching to assure that any waiver of

the right to counsel that may have occurred was made intelligently and
with full knowledge of the '"dangers and disadvantages'" of forgoing
constitutional protection (cf., People v Sawyer, 57 NY2d 12, 21; People v
White, 56NY2dllO).
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Id. at 501.

Here, City Court undoubtedly failed to follow the procedure mandated by the
Court of Appeals in Smith, supra, Chapman, supra, and the many other cases in which the
Court has addressed the effectiveness of a waiver of the right to counsel at a fundamental

stage of a criminal proceeding. City Court engaged in no colloquy with Defendant, formal
or informal, warning him "of the risks inherent in proceeding pro se" and "apprising

[him] of the singular importance of the lawyer in the adversarial system of adjudication."
Smith, supra at 520. Instead, City Court merely informed Defendant that he had "the right
to an attorney" (A 33). The court never explained, or even suggested, the disadvantages
of waiving that right, or the advantages of exercising it. Thus, here the judicial colloquy
was even more limited than the inadequate one in Chapman, supra, where the court at
least told the defendant that he might regret his decision and that he should not make it

"too lightly." R at 499. Moreover, the only judicial colloquy here did not even concern
the decision to proceed without counsel before the Grand Jury; instead, it dealt with a far
less consequential decision: whether to proceed without counsel at an arraignment on a
felony complaint.

Before the courts below, the People urged that certain specific factors in this case

obviated an on-the-record colloquy concerning the waiver of the right to counsel. Those
factors included Defendant's prior experience as a criminal defendant, his work as a

paralegal, and certain articles in newspapers published under his name wherein waiver of
the right to counsel in parental rights proceedings was addressed (A 102 - 103; 114 115; 117-119).
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People V Sawyer. 57 NY2d 12, supra, demonstrates that these factors could not
render unnecessary a searching judicial inquiry before a waiver of the indelible right to
counsel. In Sawyer, the defendant had been represented by counsel in a prior felony

proceeding and in an extradition proceeding in the case before the court (Sawyer, supra,
dissenting op. 57 NY2d at 23). The trial court presented the defendant with the choice of
proceeding to trial with the Public Defender's Office or pro se. 57 NY2d at 16. The
defendant wanted to proceed neither with the Public Defender nor pro se. But, preferring
no lawyer to the Public Defender, the defendant proceeded pro se, and was convicted. Id,
at 15-18.

The trial court in Sawyer never engaged in a colloquy with the defendant to

ascertain whether he appreciated the dangers of self-representation, though it did tell him
that, "'Your own best interests are probably served by having a lawyer represent you.'"
Id. at 21. During discovery proceedings, however, the defendant read aloud, on the
record, an extensive excerpt from Gideon v Wainright 372 US 335 (1963), expressly

describing the risks of self-representation in a criminal proceeding. Sawyer, supra, at 21.
In holding that the defendant's right to counsel had been violated, the Court of Appeals
concluded that this reading was insufficient to establish that the defendant was aware of

the risks of self-representation; "Though on its face this language could be deemed most
informative, there is no way of telling whether and to what extent the defendant

appreciated its significance, or whether he was doing no more than reading
uncomprehended language supplied to him by another. Unexplored by a cross-current of
colloquy, we are left in the dark''' (emphasis added). Id at 21 -22.
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The same is true here. Dealing with a right as fundamental as the right to counsel.

City Court could not properly assume that Defendant understood and appreciated what
appeared in articles in a paper published in his name. For all the record shows, the articles
may have been substantially from another source. Indeed, the portion of the articles
dealing with waiver of the right to counsel consisted mostly of excerpts from cases and
from a decision by Judge Herrick in a prior criminal case with which Defendant was
involved (A 117 - 119). That Defendant understood and appreciated the information
contained in the articles was not shown: a parrot may repeat words, but not understand

them. As in Sawyer, supra, at 22, "[u]nexplored by a cross-current of colloquy, we are left
in the dark." Sawver, supra, at 22.

In any case, the articles published under Defendant's name were unlike the

passages from Gideon v Wainrieht which the defendant in Sawver, supra, read on the
record. While reference was made in the articles to appreciation of the possible

consequences of proceeding pro se, there was no statement or discussion of those
consequences, or of the advantages of proceeding with counsel. In contrast, the passage
from Gideon expressly described the risks of self-representation. Sawyer, supra, at 21.

Certainly, if the defendant in Sawver was not shown to have appreciated the risks of selfrepresentation, neither was Defendant.

Nor, of course, did the articles suggest that Defendant was aware of the specific

risks of proceeding without coimsel in this criminal proceeding, which had not even been
commenced when the articles were written, or that he was aware of the risks of
proceeding without counsel before the Grand Jury.
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Also significant about Sawyer, supra, in the context of this case, is that the
defendant there had had ample prior experience with the criminal justice system.

According to the dissenting opinion of Justice Jasen, the defendant had been incarcerated
for a previous felony, and "was involved in a lengthy extradition proceeding in the State
of Maine which ended in his retum to this state to face the present murder charges." Id at
23. In both matters, the defendant had been represented by counsel. Thus, it could be

argued that the defendant in Sawver knew from experience the value of counsel in a
felony-level criminal proceeding. Obviously, the majority in Sawver was not persuaded
that this experience allowed the trial court to dispense with a searching, on-the-record

inquiry to ensure that the defendant's waiver was knowing, intelligent and voluntary. So,
here. Defendant's prior experience with the criminal law was no substitute for a searching,

on-the-record inquiry. See also. People v Harris. 85 AD2d 742, 744 (2"^ Dept 1981), affd
on opinion below, 58 NY2d 704(1982).
Moreover, though Defendant's pro se submissions to City Court in a prior

proceeding may have suggested that he was of reasonable intelligence and had acquired
some knowledge of some of the areas of law applicable to that proceeding, they did not
eliminate the need for a searching colloquy with Defendant to ascertain whether he

appreciated his right to counsel and the risks of forsaking that right in the present case.
Even more than in Sawver. supra, where the defendant read aloud, on the record, an

exposition of the risks of self-representation and the benefits of counsel, an on-the-record
colloquy was necessary here to ensure Defendant's appreciation of those risks and
benefits. Otherwise, it would be the rule that no attomey or paralegal with some
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familiarity with the criminal law would need to be wamed of the risks of selfrepresentation. This is not the law. In dealing with the fundamental right to counsel, the
record must demonstrate with reasonable certainty that the defendant understood the

benefits of that right and appreciated the risks of forsaking it. People v White, 56

NY2d 110, 117 (1982); People v Dufiv. 275 AD2d 1006 (d® Dept 2000). The Court of
Appeals has never held that this can be accomplished in some way other than an on-therecord colloquy. Rather, as noted above, the court has repeatedly held that a valid waiver

of the right to counsel requires an on-the-record dialogue "adequately warning a
defendant of the risks inherent in proceeding pro se, and apprising a defendant of the

singular importance of the lawyer in the adversarial system of adjudication" People v
Smith, supra, at 520 or 521.

In short, it cannot fairly be said that the record in this case demonstrated more

clearly than the record in Sawver. supra, that Defendant knew and appreciated the
profound disadvantages of self-representation. In fact, there was more reason in Sawver
than here to conclude that the defendant appreciated the disadvantages of self-

representation. Accordingly, Sawver. and the many other decisions of the Court of
appeals requiring an on-the record colloquy to establish a valid waiver of the right to
counsel, compel the conclusion that Defendant did not effectively waive his right to
counsel before City Court.

Further supporting this conclusion is that, so far as the record shows, at no time
before Defendant's Grand Jury appearance did he consult with an attomey regarding this
matter or about self-representation in general. Thus, there is no reason to think he had
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received any objective advice about the dangers of self-representation. This case thus
contrasts with People v Vivenzio. 62 NY2d 775 (1984), one of the cases which the

Appellate Division cited in finding an effective waiver of the right to counsel. There, the
Court of Appeals, upholding a trial court's finding of waiver of the right to counsel, noted
that the defendant had had a lawyer with whom he had discussed his decision to proceed

pro se. 62 NY2d 776. Here, in contrast. Defendant had no lawyer before or during his
Grand Jury appearance, and thus had no objective advice as to the prudence of his course.
Compare. People v Whitted. 113 AD2d 454 (2"'' Dept 1985)(efifective waiver found
where the defendant was initially represented by counsel, who was directed to remain in
courtroom to be available to defendant throughout trial).

In opposing Defendant's motion, and in support of their position that Defendant
effectively waived his right to counsel for purposes of the Grand Jury proceeding, the

People cited People v Fisher. 244 AD2d 191 (1'' Dept 1997) (A 114 - 115). In Fisher, the
court apparently had some colloquy with the defendant before permitting him to proceed
pro se at trial. Id at 191 - 192. Here, in contrast, no court engaged in a colloquy with
Defendant regarding his decision to proceed pro se before the Grand Jury. As noted
above, the extremely limited inquiry which City Court made at Defendant's arraignment
did not even purport to concem anything but the arraignment (A 33). In any case, by the

express language of CPL 180.10(5), the decision to proceed without counsel at
arraignment is not a waiver of the right to counsel at any future proceeding. In this way,
Fisher is fundamentally distinguishable fiom this case.
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Also to be noted is that the defendant in Fisher proceeded with a legal adviser at
trial. Id at 191 - 192. It may fairly be presumed that that attorney alerted the defendant to

the disadvantages of self-representation. S^, People v Vivenzio. 62 NY2d 775, supra.
Here, no court offered Defendant the option of proceeding with a legal adviser, and he
had none. Thus, so far as the record shows. Defendant received no objective advice

concerning self-representation. This reinforces the conclusion that he did not knowingly,
intelligently and voluntarily waive his right to counsel.
Fisher, supra, is distinguishable in still another respect. Pursuant to CPL
190.52(2), defense counsel's role before the Grand Jury is limited to that of legal adviser
to the defendant. Accordingly, Defendant's purported waiver of his right to counsel before

the Grand Jury amotmted to waiver of the right to a legal adviser. As noted above, the
defendant in Fisher did not waive a legal adviser. Accordingly, Fisher does not even
address the specific issue presented here.

In opposing Defendant's motion, the People also relied on People v Van Hook.

184 AD2d 741 (2"'' Dept 1992), Iv denied 80 NY2d 935, where the defendant argued that
his right to counsel was violated when he was required to appear in a lineup without
counsel. In rejecting this argument, the Appellate Division wrote:
The court's order, directing the defendant to appear in the lineup, was
made after the defendant had engaged in obstructive and dilatory behavior,

during which he, while represented by counsel, refused to appear in a
lineup, and, thereafter, discharged his attorney. Under the circumstances,
the defendant's request to proceed pro se, and his having submitted two

motions pro se, established that the defendant had knowingly and
intelligently waived his right to counsel. People v Sawyer, 57 NY2d 12,
cert denied 459 US 1178; People v Mclntyre, 36 NY2d 10).
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From the decision in Van Hook, the extent of any colloquy the lower court had

with the defendant before approving his request to proceed pro se is not clear. The

Appellate Division did not hold, however, that a waiver of the right to counsel can be
found where the court has not warned the defendant of the dangers of self-representation.

To the extent, if any, that Van Hook suggests that a waiver can be found in the absence of
a searching inquiry by the court, it is flatly inconsistent with the long line of Court of

Appeals cases, discussed above, holding the contrary. Significantly, Defendant has found
no case citing Van Hook for the proposition that a waiver can be found absent a searching
inquiry by the court.

In People v Termotto. 155 AD2d 965 (4^ Dept 1989), the Appellate Division,

Fourth Department, held that, without a searching inquiry on the record preceding the
defendant's decision to represent himself at trial, there was no effective waiver. This
decision is especially significant, for the trial judge was aware that, at a trial on a different

matter only a few months before, in the same court, the defendant had effectively waived
his right to counsel and proceeded pro se after a thorough judicial inquiry. Id at 966 - 967
(dissenting opinion). On this point, the majority observed: "The mere fact that defendant
had appeared pro se on a prior criminal matter does not relieve the court of its duty to
conduct its own inquiry." Id. at 966.

Here, the case for an effective waiver is even weaker than in Termotto. Here,
Defendant had never before represented himself in a criminal matter (A 110), and, so far
as the record shows, no court had ever advised him of the profound disadvantages of self-

representation. Here, even more clearly than in Termotto, there was no effective waiver.
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(emphasis added). CPL 180.10(5) could not be clearer: "A defendant who proceeds at the
arraignment [in a local criminal court upon a felony complaint] without counsel does not
waive his right to counsel " Plainly, Defendant's statement, at the arraignment, "I will
represent myself (A 33), was not a waiver of the right to counsel. To deem it a waiver of
the right to counsel for purposes of the Grand Jury proceeding, as Judge Rosen did in
denying Defendant's motion to dismiss the indictment, and as the Appellate Division did
in affirming Judge Rosen, is to ignore the plain language of the statute.
It is also submitted that the holding that Defendant effectively waived his right to

counsel for purposes of the Grand Jury proceeding falls afoul of CPL 180.10(3), (4) and
(5), which require the court which arraigns a defendant on a felony complaint to advise
him, that, even if he opts to proceed without counsel at his arraignment, he has the right
to counsel at all subsequent stages of the action, including the Grand Jury proceeding. It

is undisputed that, here. City Court failed to so advise Defendant. Nor did that court
inform Defendant that, by proceeding without counsel at arraignment, he did not waive
his right to counsel at subsequent proceedings. To hold, as the courts below did, that
Defendant effectively waived his right to counsel in future proceedings, though City
Court failed to so advise him, is to ignore CPL 180.10. Clearly, City Court's failure to

apprise Defendant of this information precludes a finding of waiver of the right to counsel
in future proceedings, including the Grand Jury proceeding.
C. At his City Court arraignment, Defendant did not unequivocally waive his right
to counsel in future proceedings
To be effective, a waiver of the right to counsel must be, inter alia, "unequivocal".
People V Smith. 92 NY2d 516, 519 (1998); People v Slaughter. 78 NY2d 485, 491
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(1991). Here, before City Court, Defendant did not unequivocally waive his right to have
counsel at the Grand Jury proceedings held three months after the arraignment.
At Defendant's City Court arraignment, the court advised Defendant that it would
have the Public Defender represent him. Defendant then expressed his dissatisfaction
with the Public Defender's performance in a prior matter, and explained that he did not

want the Public Defender to represent him. City Court then asked, "What is your proposal

regarding representation?" Defendant replied, "I wil represent myself (A 33).
Defendant made no statement at the arraignment suggesting that he had resolved

to represent himself throughout the criminal action, including the Grand Jury hearing,
pre-trial hearings and trial. Certainly, he did not unequivocally assert that he did not wish
to have counsel in future proceedings. At most. Defendant's statement, "I wil represent

myself (A 33), could be taken as an unequivocal expression of intention to represent
himself at the proceeding that day - the arraignment - rather than to have the Public
Defender represent him. To unequivocally express an intention to waive his right to
counsel as to future proceedings. Defendant would at least have had to state that he
intended to give up that right as to future proceedings.
Because Defendant did not unequivocally waive his right to counsel as to future

proceedings, he did not effectively waive his right to counsel as to those proceedings,
which would include the Grand Jury proceeding. People v Smith, 92 NY2d 516,
supra; People v Slaughter. 78 NY2d 485, supra.

D. Because Albany City Court is a local criminal court, it had no jurisdiction over
the Grand Jury proceeding, and City Court's determination as to whether
Defendant had waived his right to counsel was of no effect in the Grand Jury
proceeding
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At the hearing concerning whether Defendant had effectively waived his right to
counsel, Albany City Court Judge Herrick did not testify that he had determined that
Defendant was waiving his right to counsel for purposes of the Grand Jury proceeding or

in the superior court. Rather, he testified, he "allowed [Defendant] to represent himself in
my court, in Albany City CourC (A 131 - 132) (emphasis supplied).
Indeed, Judge Herrick had no jurisdiction to determine whether Defendant was

effectively waiving his right to counsel for purposes of the Grand Jury proceeding. As
noted above, a City Court, such as Albany City Court, is a "local criminal court" (CPL
10.10(3)(c)), as opposed to a "superior court", which term includes Supreme Court and

County Court (CPL 10.10(2)(b)). When Defendant, purportedly acting pro se, waived a
preliminary hearing on February 3, 1998 (A 40 - 41), City Court must be presumed to
have promptly forwarded the felony complaint and any other pertinent papers to the
superior court (CPL 10.10(2)(b)), whereupon City Court lost jurisdiction. S^, People v
Daniel P., 94 AD2d 83, 89 (2"^^ Dept 1983); People v Simmons, 180 Misc2d 1006,1008
(Rochester City Court 1999); CPL 180.30(1). Moreover, Grand Juries are impaneled by
superior courts, not local courts (set, CPL 190.10), and, therefore, are not subject to a
local court's jurisdiction. People v Daniel P.. supra.

City Court itself recognized its lack of jurisdiction over Grand Jury proceedings.
After Defendant purportedly waived a preliminary hearing, the court stated: "This court
has now lost jurisdiction of this matter" (A 41).

Having no jurisdiction over the Grand Jury proceeding at which Defendant

appeared, City Court could not have determined whether Defendant was effectively
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waiving his right to counsel for the purpose of that proceeding. Even if City Court had
purported to determine whether Defendant was effectively waiving his right to counsel
for purposes of the Grand Jury proceeding, the determination would have been of no
consequence, and the waiver of no effect before the Grand Jury. If such a determination
could be made by any court in the absence of counsel ~ and it is not clear that it could
(see, Peonle v Chapman. 69 NY2d 497, 501, fii. 1 (1987)) - it could be made only by a

superior court, for no other court would have jurisdiction to make it. Because Defendant
never appeared before a superior court until after his Grand Jury appearance, no court
ever effectively determined that Defendant was waiving his indelible right to counsel that
attached upon filing of the felony complaint.

Accordingly, it is submitted that this Court should grant Defendant leave to appeal
so that it could review what seems to be a fundamental misapprehension of a local

criminal court's authority to determine whether a defendant has validly waived his
indelible right to counsel for purposes of a superior court proceeding.

n

THE APPELLATE DIVISION ERRED IN CONCLUDING THAT
THE RECORD ESTABLISHED AN EFFECTIVE WAIVER OF
IMMUNITY THOUGH THE PEOPLE ARE UNABLE TO
PRODUCE AN EXECUTED CPL 190.45(1) WAIVER OF
IMMUNITY

Before Supreme Court and the Appellate Division, Defendant argued that the

People's failure to produce the original document, purportedly a waiver of immunity,
executed by Defendant before the Grand Jury, and the People's failure to otherwise prove
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the contents of that document, require that the judgment of conviction be vacated, the
indictment dismissed, and further prosecution precluded. Neither Supreme Court nor the
Appellate Division addressed this argument. Because Defendant's argument has merit,
and because the Court of Appeals could provide insight into the significance of the
written waiver of immunity by reviewing this issue, the Court is respectfully asked to
grant leave to appeal.
Factual Backgroxmd

In a "Supplemental Affidavit," swom to May 11, 1998, in further support of his
notice of motion to dismiss the indictment pursuant to CPL 210.20, Defendant asserted:
Mr. Horn [the Assistant District Attomey ("ADA") who presented this
case to the Grand Jury] has stated to the defendant that he does not have
the waiver in the file. Therefore, there is no proof that the waiver was
submitted to the Grand Jury. Without the actual waiver, the requirements
of CPL 190.50(5)(b) have not been met and the indictment must be
dismissed and the defendant granted immunity from further prosecution.
(A 91).

In an affirmation of June 1, 1998 replying to the People's affirmation in

opposition to Defendant's motion to dismiss, defense counsel Thomas J. Neidl stated:
It is the defense's understanding that the People cannot produce the

original or a signed copy of the purported waiver of immunity, that was
allegedly executed by the defendant. It is submitted that on the state of the
record, there is not such a waiver that is before the Court and that until
such a document is placed before the Court, the defendant's motion [to
dismiss the indictment and to preclude prosecution] must be granted for
the lack of the document alone. There is no showing that the so-called

waiver of immunity is properly worded or framed.
(A 113).
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In a June 3, 1998 affirmation addressing this issue, ADA Horn wrote: "That with

respect to Defendant's contention that, on the record before the Court, the People will be
unable to establish that the defendant executed a valid waiver in the Grand Jury, said

contention is totally without merit." (A 115) ADA Hom did not attempt to explain this
assertion.

At a hearing conducted February 3 and March 3, 1999 to ascertain whether
Defendant validly waived immunity at his Grand Jury appearance, this colloquy occurred:
Mr. Hom: The final exhibit 1 have 1 previously discussed with Mr. Neidl
so that 1 didn't have to have the grand jury stenographer come in and
testify is a copy of the standard Albany County waiver of immunity form
unsigned by the defendant but it is a photocopy of the blank that was used
in this case.

The Court: That will be People's nine. We'll mark it. Mr. Neidl?
Mr. Neidl: Judge, I'll acknowledge it's a standard form of the district
attomey's office but 1 certainly am not going to stipulate that it's an exact
duplicate of what my client signed.
The Court: With those factors I'm going to allow the People to introduce

that as People's 9 in evidence with a conditional objection by the defense
to be noted.
♦ ♦

Mr. Neidl: Just for the record, 1 think it should be on the record. Judge. 1

have requested and we've had conversation, me and he prosecutor about
this issue but 1 just want to put in the record, 1 would like to inquire where

is the original waiver allegedly signed by my client and have the district
attomey tell the Court. Either that or he is going to have to testify but I
think he can just tell the Court it's missing.
The Court: He's an officer of this Court. Yes, Mr. Hom.

Mr. Hom: Your Honor the last time 1 saw the signed copy of that it was in

the possession of Mr. Collins in the grand jury. After that 1 don't know
what happened to it. * * *
*

*
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*

The Court: * * * I am led to believe at this point that there will be no
executed waiver of indictment [sic] that will be presented to this Court

(A 149 -151) (emphasis added). There was no other colloquy concerning the waiver.
In a written decision and order on the motion, dated May 19,1999, Coimty Court
ruled that Defendant had effectively waived immunity before the Grand Jury, but did not
address the People's failure to produce an executed waiver of immunity (A 4 - 12). The

Appellate Division as well chose to ignore this issue.

As pertinent here, CPL 190.40(2) provides:
A witness who gives evidence in a grand jury proceeding receives
immunity unless:
(a) He has effectively waived such immunity pursuant to section 190.45
And, as pertinent here, CPL 190.45 provides:
1. A waiver of immunity is a written instrument subscribed by a person who
is or is about to become a witness in a grand jury proceeding, stipulating
that he waives his privilege against self-incrimination and any possible or

prospective immunity to which he would otherwise become entitled,
pursuant to section 190.40, as a result of giving evidence in such
proceeding.
2. A waiver of immunity is not effective unless and until it is sworn to before

the grand jury conducting the proceeding in which the subscriber has been
called as a witness.

Thus, under CPL 190.40, a witness who testifies before the Grand Jury receives

immunity, unless he has effectively waived immunity pursuant to CPL 190.45. The latter
section defines a waiver of immunity, and then explains that, to be effective, the waiver
must be sworn to before the Grand Jury. Also, per the CPL 190.45 definition, to be
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effective, the waiver must be signed by the witness and must "stipulat[e] that he [the
witness] waives his privilege against self-incrimination and any possible or prospective
immunity to which he would otherwise become entitled, pursuant to section 190.40, as a
result of giving evidence in such proceeding." The requirements of CPL 190.45 are to be
strictly complied with. See, People v Higlev. 70 NY2d 624, 626 (1987).
Here, the transcript of the Grand Jury proceeding establishes that, before the Grand
Jury, Defendant signed some document, apparently entitled "Waiver" (Grand Jury
Transcript, pages 12-16). The transcript does not, however, establish the contents of that
document. Accordingly, the transcript does not establish that the document complied with
the requirements of CPL 190.45.
At the aforesaid hearing regarding whether Defendant effectively waived
immunity, the prosecutor introduced a document, marked as Exhibit 9 and entitled
"Waiver of Immunity," which he represented to be a blank copy of the form Defendant

signed (A 149). Neither the prosecutor nor anyone else testified to the same. Defense
counsel acknowledged that the form was "a copy of a standard form of the district
attomey's office," but he went on to say, "I certainly am not going to stipulate that it's an
exact duplicate of what my client signed" (A 149).

It appears, then, that there was no evidence at the hearing that the form introduced
as Exhibit 9 was an exact copy of the form Defendant executed. It follows that there was
no evidence at the hearing - and the record does not otherwise establish ~ that Defendant

signed a form before the Grand Jury meeting the CPL 190.45 requirements for a valid
waiver of immunity.

24

It must be concluded, therefore, that, in testifying before the Grand Jury,

Defendant received immunity - transactional immunity - and that County Court erred in

allowing this prosecution to proceed. See generally. People v Higley, 70 NY2d 624
(1987) (Grand Jury witness receives transactional immunity where CPL 190.45 procedure
for waiving immunity is not strictly followed); People v Chapman. 69 NY2d 497 (1987)
(Grand Jury witness, whether voluntary or compelled, who does not effectively waive
immunity under CPL 190.40(2)(a) receives transactional immunity); compare. People v
Stewart. 92 NY2d 965, 966 - 967 (1998) (upholding waiver of immunity where there was
literal compliance with CPL 190.45).

In light of the foregoing, it is respectfully submitted that Defendant's argument
before the Appellate Division on this point was meritorious, and that that court erred in
implicitly rejecting it. The Court of Appeals is respectfully requested to grant leave to
appeal to review this issue.

THE APPELLATE DIVISION ERRED IN HOLDING THAT
SUPREME COURT PROPERLY DENIED DEFENDANT'S
MOTION FOR A TRIAL ORDER OF DISMISSAL, FOR THE
PEOPLE PROVED NO DAMAGE TO THE BUILDING OR

BANNER, AND THUS FAILED TO ESTABLISH A PRIMA FACIE
CASE OF CRIMINAL MISCHIEF IN THE SECOND DEGREE

Penal Law 145.10 defines criminal mischief in the second degree as follows:

A person is guilty of criminal mischief in the second degree when with
intent to damage property of another person, and having no right to do so
nor any reasonable ground to believe that he has such right, he damages

property of another person in an amount exceeding one thousand five
hundred dollars.
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An element of this offense is "damage" to property.
After the People rested at trial, Defendant moved to dismiss on grounds including
insufficient proof of any "damage" to the building or banner as required by Penal Law
145.10 (A 238 - 244). While defense counsel conceded that the building itself had to be
cleaned as a result of the spraying, he distinguished cleaning from repairing. He argued
that, where property is merely dirtied, and thus needs only cleaning, it is not thereby
damaged (A 241 - 244). Defense counsel urged that there was no evidence that the banner
needed even to be cleaned - other than by the elements - as a result of the spraying (A
238-241). Without explanation. Supreme Court denied the motion (A 246 -247).
In a post-verdict written decision, Supreme Court attempted to explain why it
denied the motion. Initially, the court noted that "[t]he evidence adduced at trial indicated
that the exterior marble fa9ade of the New York State Court of Appeals was not
physically damaged; i.e. that no chips, cracks structural harm, nor permanent stains were
caused." The court did not specifically state whether there was any physical damage to
the banner. The court went on to cite the 1997 Random House Webster's College
Dictionary: Second Edition, which defines damage as "Injuiy or harm that reduces value
or usefulness, etc." The court then stated "that if spra)dng liquid chicken feces on the
Court of Appeals reduced its usefulness or involved loss of efficiency, that would be
sufficient 'for a jury to find damage." For the following reasons, it is submitted that this
conclusion is erroneous.

1. The Building
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The usefulness of the building was reduced temporarily, but this was not due to

damage to the building. The building was undamaged. The cleanup consisted of
removing a substance from outside the xmdamaged building.

"The starting point of statutory interpretation is, of course, plain meaning (Council
of City of New York v Giuliani, 93 NY2d 60, 68 - 69)." People v Owuso, 93 NY2d 398,
400 ( 1999). By "plain meaning" is apparently meant word usage "in common parlance"

l± (noting that teeth are not, in common parlance, referred to as "instruments" within the
meaning of the term as used in Penal Law 10.00(13)'s definition of "dangerous
instrument").

A hypothetical will demonstrate that the building was not "damaged," as that
word is commonly used. Suppose the purchaser of a shiny, brand-new car has the
misfortune of driving it home on a snowy, slushy New York winter day. By the time he
arrives home, the vehicle will be covered with snow, mud and road salt. To restore the
vehicle to its showroom appearance would require a thorough washing, and maybe even a

waxing, at a cost of perhaps ten or twenty dollars. Undoubtedly, the car has been sullied.
It is not so appealing to use as it was in the showroom, until it is cleaned. For all that,
however, it would not be said, in common parlance, that the car has been "damaged".
A variation of this hypothetical is even more apt. Were the brand-new car driven
from the showroom to a muddy dirt road and past a chicken farm where manure had
mixed into the road mud, some of that mud would get on the car. Undoubtedly, the car
would then have an offensive odor, until it was cleaned. It would not, however, be
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"damaged". After cleaning - at some cost, in dollars or sweat - it would be as good as
n e w .

Just so here. The spraying sullied the Court of Appeals building, making it less

appealing to use, until it was cleaned. The spraying did not, however, damage the
building.

Only one case has been found addressing the issue of whether "damage" is present

for purposes of the criminal mischief statutes where the property's physical integrity is

unimpaired. Matter of James Wiliam H.. 32 AD2d 932 (2"^ Dept 1969), was a juvenile
delinquency proceeding where the respondents were charged with committing what
would have been criminal mischief, had they been adults, by writing obscenities with
chalk on the victims' driveway. 32 AD2d 932. Cleaning removed the offensive writing.
Id at 933 (dissenting opinion). The Appellate Division, Second Department, held that
the petitions should have been dismissed, for "there was no evidence of actual damage to
. . . the driveway within the meaning of section 145.00 of the Penal Law." Id at 932
(citations omitted).

Here, as in Matter of James William H.. there was no damage to the property at
issue; its physical integrity was unimpaired. The cleanup necessary here differed in extent
from that in James William H.. but not in principle. Damaged property needs repair, or, if
damaged too much, replacement. Merely sullied property needs neither repair nor

replacement, but only cleaning. Thus, sullied property is not damaged property. Here, the
property at issue, the Court of Appeals building, was sullied, but not in need of repair or
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replacement. It was no more "damaged" than a brand-new car defiled with chicken
manure, or the driveway in James William H.. supra.

As noted above, in its post-verdict decision. Supreme Court stated that "[t]he
evidence adduced at trial indicated that the exterior marble fa9ade of the [building] was

not physically damaged . . ." (A 14). This reinforces the conclusion that there was no

"damage" within the meaning of Penal Law 145.10.^ In light of this conclusion, the court
could not reasonably conclude also that the evidence sufficed to establish that Defendant
caused "damage" to the building - not if that term is to be given its "plain meaning." See.
People V Owuso, supra.
Also, it is submitted that Supreme Court, and the Appellate Division,

misinterpreted the dictionary definition of "damage," i.e., "injury or harm that reduces
value or usefulness et cetera." (quoting from 1997 Random House Webster's College

Dictionary: Second Edition) (A 14). Pursuant to Supreme Court's interpretation, which
the Appellate Division endorsed, anything that reduces value or usefulness would be
damage to the building. Thus, for example, pursuant to that interpretation, had Defendant
sprayed the offensive liquid on the road in front of the Court of Appeals building, causing
a powerful stench within the building, he would have damaged the building. That is, his
actions would have resulted in a decrease in the value or usefulness of the building.

Surely, however, no one - except perhaps a lawyer pleading a case - would say that

" In this regard, it should be noted that, though the Appellate Division, Third Department, wrote that there
was testimony that "the washing process in die freezing temperatures caused structural damage to the steps
of the building". Supreme Court, which actually presided at the trial and heard all the testimony,

apparently accepted as a matter of law that there was no evidence of any damage to the structural integrity
of the building. Given Supreme Court's superior vantage point, its determination on this point should be
accepted.
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Defendant's conduct "damaged" the building. To constitute "damage," the injury or harm
that reduces value or efficiency must be to the physical integrity of the property. Matter of
James William H.. 32 AD2d 932 (2"^ Dept 1969).
2. The Banner

The arguments made above with respect to the building apply with no less force to
the banner, which was not even cleaned, except by the elements. There is every reason to
believe that, had the banner merely been allowed to continue hanging, exposed to the
elements, it would soon have been as good as new. As it was, the banner, left partially

exposed to the elements on the roof of police headquarters, was as good as new at least
within a few months (A 161 - 167). Indeed, it may have been as good as new within a

few days, but there was no evidence that anyone then ascertained its condition.
In sum, the banner needed only cleaning, and thus was not damaged for purposes
of criminal mischief in the second degree. Penal Law 145.10. See, Matter of James
William H.. supra.

Because the People failed to make a prima facie showing of damage to the

building or the banner. Supreme Court should have granted Defendant's motion for a trial
order of dismissal.

In affirming this aspect of the judgment of conviction, the Appellate Division
essentially repeated and expressed its agreement with Supreme Court's reasoning,
without dealing with the foregoing points raised by Defendant on appeal.

By granting leave in this case, this Court could resolve what amounts to a conflict
between the Third Department, in this case, and the Second Department, in Matter of
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James William H.. 32 AD2d 932, regarding whether property can be damaged for

purposes of the criminal mischief statute where the defendant's conduct requires that the
property be cleaned, but does not aJBfect its physical integrity. In Matter of James William
IL 32 AD2d 932, the Second Department effectively held that actual impairment of the

physical integrity of the property was necessary. In this case, in contrast, the Third
Department has effectively held that no such impairment is necessary, and that loss of
utility, which can be restored by cleaning, is sufficient.
I V

IF DEFENDANT'S CONDUCT IN SULLYING THE COURT OF
APPEALS BUILDING IS HELD TO CONSTITUTE "DAMAGING"
THE BUILDING UNDER PENAL LAW 145.10, THEN THAT
STATUTE IS UNCONSTITUTIONALLY VAGUE, AND THE
APPELLATE DIVISION ERRED IN REACHING THE
CONTRARY CONCLUSION

Before Supreme Court and the Appellate Division, Defendant argued that, if the
criminal mischief in the second degree statute. Penal Law 145.10, is held to apply to

Defendant's conduct in spraying the Court of Appeals building with an offensive liquid,

though the spraying did not affect the building's physical integrity, then that statute is so
vague that its application to Defendant violates his right to due process of law. Both
Supreme Court (A 301 - 307) and the Appellate Division rejected this argument.
In People v Bright. 71 NY2d 376, 382 (1988), the Court of Appeals wrote:

In a challenge to the constitutionality of a penal law on the grounds of

vagueness, it is well settled that a two-pronged analysis is required. First,
the statute must provide sufficient notice of what conduct is prohibited;
second, the statute must not be written in such a manner as to permit or
encourage arbitrary and discriminatory enforcement.
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(citations omitted). A criminal statute is unconstitutionally vague if a person of
reasonable intelligence, reading the statute, would not apprehend that it proscribes the
conduct at issue. Id; United Sates v Harriss. 347 US 612, 617 (1954). Moreover, if the

statute is so unclear that a person of ordinary intelligence would have to speculate as to

whether it proscribes the conduct at issue, it is unconstitutional. Smith v Goguen,
415 US 566, 574 (1974) ("'Due process requires ... that men of common intelligence
should not be forced to guess at the meaning of the criminal law'" (citation and internal

quotations omitted)); Lanzetta et. al. v New Jersev, 306 US 451,453 (1939) ("No one
may be required, at peril of life, liberty or property to speculate as to the meaning of penal
statutes"); Uonnallv v General Construction Co., 269 US 385,391 (1926) ("[A] statute
which either forbids or requires the doing of an act in terms so vague that men of

common intelligence must necessarily guess at its meaning and differ as to its application,
violates the first essential of due process of law").
Penal Law 145.10 defines criminal mischief in the second degree as follows:

A person is guilty of criminal mischief in the second degree when with
intent to damage property of another person, and having no right to do so
nor any reasonable ground to believe that he has such right, he damages

property of another person in an amount exceeding one thousand five
hundred dollars.

Here, it is submitted, a person of ordinary intelligence, reading this statute, would
conclude that it does not proscribe Defendant's conduct, for that conduct did not damage
the Court of Appeals building, but rather dirtied it. As discussed above, the term

"damage" is not commonly understood to include dirtying or sullying which does not
impair physical integrity. Thus, for example, a person of ordinary intelligence would not
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understand that, by driving a motor vehicle on a muddy dirt road and thereby muddying
the vehicle, he had "damaged" it within the meaning of the statute. When taking a vehicle
so dirtied to be washed, no one would say that he is taking it to be "repaired." Yet
Supreme Court interpreted the element of damage in the statute to including dirtying that
requires only cleaning, and the Appellate Division seemed to agree. This meaning is not
readily inferable jfrom the statute.
Of course, one who sprays a public building as Defendant did might guess that his
conduct would have some consequence for himself. Still, "because we assume that man is
free to steer between lawful and unlawfiil conduct, we insist that laws give the person of
ordinary intelligence a reasonable opportunity to know what is prohibited, so he may act
accordingly " Gravned v Citv of Rockford. 408 US 104,108 (1972). Here, a
reasonable person in Defendant's situation, closely reading the statute, would not

apprehend that his conduct would violate it. Moreover, if Defendant were to have
researched the law before the spraying, he would have found that, in the reported decision

most analogous to this case, Matter of James William H.. 32 AD2d 932 (2"'' Dept 1969),
defacing of a driveway by writing on it with chalk was held to not constitute criminal
mischief, in that it did not "damage" the property. The clear implication of Matter of
James William H. is that, absent damage to the physical integrity of property, there is no
"damage" within the meaning of the criminal mischief statutes.
For all the foregoing reasons, it is submitted that, if held to proscribe Defendant's
conduct, the statute defining criminal mischief in the second degree. Penal Law 145.10, is
excessively vague and violates Defendant's right to due process of law (US Constitution,
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Amendments 5 and 14; NY Constitution, article I, section 6). Moreover, it is submitted

that the Appellate Division clearly erred in rejecting this position and in upholding
Supreme Court. Finally, it is submitted that the Court of Appeals should grant leave to
appeal so that it could review, and correct, this grave constitutional error.
CONCLUSION

For all the foregoing reasons, this Court is respectfully asked to grant Defendant
leave to appeal.
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