
Liska v Clark, 262 A.D.2d 721 (1999) (Family Court) 
 

§ 454. Powers of the court on violation of a support order 
 

1. If a respondent is brought before the court for failure to 
obey any lawful order of support and if, after hearing, the court is 
satisfied by competent proof that the respondent has failed to obey 
any such order, the court may use any or all of the powers conferred 
upon it by this part.  The court has the power to use any or all 
enforcement powers in every proceeding brought for violation of a 
court order under this part regardless of the relief requested in the 
petition. 

 
2. Upon a finding that a respondent has failed to comply with 

any lawful order of support: 
 

3. Upon a finding by the court that a respondent has willfully 
failed to obey any lawful order of support, the court shall order 
respondent to pay counsel fees to the attorney representing 
petitioner pursuant to section four hundred thirty-eight of this act 
and may in addition to or in lieu of any or all of the powers 
conferred in subdivision two of this section or any other section of 
law: 

 
Reusch v. Reusch, 113 Misc.2d 489, 449 N.Y.S.2d 422 
 

. . . Sec.  454 of the Family Court Act authorizes Family 
Court to act where there is a willful violation of any lawful 
order issued under Article 4 of the Family Court Act. 
 

Munz v. Munz, 661 N.Y.S.2d 882 (N.Y.A.D. 3 Dept. 1997) 
 

[1] We affirm.  "In order to find that a civil contempt has 
occurred, it must be determined that the party charged with 
contempt had knowledge of and disobeyed a lawful order of the 
court which '[e]xpressed an unequivocal mandate' 

 
Village of St. Johnsville v. Triumpho, 220 A.D.2d 84 (3rd Dept. 1995) 

 
"[A]n order of a court must be obeyed, no matter how 

erroneous it may be, so long as the court is possessed of 
jurisdiction and its order is not void on its face". 

 
Liska v Clark, 262 A.D.2d 721, 691 N.Y.S.2d 633 (1999) 
 
Appellate Court (Spain, Cardona, Mercure, Peters and Graffeo: 
 

The parties were divorced by a judgment dated October 9, 
1992 which incorporated, but did not merge, a stipulation 
entered into between them in Supreme Court on August 7, 1992 and 
a Family Court order dated October 31, 1991. According to the 
terms of the Family Court order, the parties retained joint 
custody of their oldest son, with physical custody of that child 
awarded to respondent; petitioner was awarded sole legal and 
physical custody of their three remaining children. According to 
the terms of the Supreme Court child support stipulation, 
respondent agreed to pay petitioner $128 per week based upon 
respondent's yearly income of $25,000. Both parties were 
represented by counsel at the time the Supreme Court child 
support stipulation was placed on the record, which included the 
following language: "The parties acknowledge that the child 
support provision has been computed in accordance with the Child 
Support Standards Act, which presumptively will result in the 
correct child support figure. Both parties have been apprised by 



their attorneys of the Child Support Guidelines and the 
computations required under the Child Support Standards Act." 

 
Spain deliberately ignored the following that was argued: 
 
At the time of the Stipulation the Appellant had custody of his 

son, Peter J. Liska, II. As there was no support determined for this 
child, the Stipulation deviates from the Child Support Standards Act. 

 
The parties Stipulation made on open court on August 7, 1992 on 

page 3-4 states: 
 

With respect to child support, your Honor, child support 
will be established at the sum of $128.82 per week. This is 
based upon the Defendant's current income of $25,000.00 per 
year, in accordance with the provisions of the Child Support 
Standards Act. The parties acknowledge that the child support 
provision has been computed in accordance with the Child support 
Standards act, which presumptively will result in the correct 
child support figure. Both parties have been appraised by their 
attorneys of the Child support Guidelines and the computations 
required under the Child Support Standards Act. 

 
The parties Judgment of Divorce and the Stipulation of the 

parties did comply with Domestic Relations Law 240 (1-b)(h) in that 
neither states the amount of support awarded would result in the 
correct amount as they did not address the mother paying child 
support to the father, they both fail to state that their was a 
deviation from the Child Support Standards Act as support to the 
father for the child with him was not determined as required and 
there were no reasons given for the deviation from the Child Support 
Standards Act as required. 

 
The Appellant was not informed that he was entitled to support 

for his son. The Stipulation only awards the plaintiff support for 
the children residing with her and as such violates the respondent's 
right to support for the child that was residing with him. 

 
From October 31, 1991 to June 10, 1999 is a total of 395  
 
(52 x 7 = 364 weeks plus October 31 to June 10 =  7 x 4.3 + 1 = 

31 + 364 = 395) weeks at  
 
395 weeks X $128 = 50,560 total support to have been paid. 
 
Notice there is no figure for the mother to pay child support 

for the son residing with the father. It was documented that the 
mother earns $50,000 per year. Based upon the CSSA the mother should 
have paid to the father the sum of  

 
$150.96 (50,000 x .9235 [6.2% FICA + 1.45% Med = 7.65%] = 46,175 

x .17 = 7,849.75 ÷ 52 = 150.96) per week child support. 150.96 x 395 
= 59,309.63. 

 
59,309 – 50,560 = 8,749 The difference between what the mother 

should have paid and the father should have paid. The mother should 
have owed the father $8,749.00. 

 
Petitioner commenced this proceeding sub judice in Family 

Court by petition dated March 26, 1997 alleging that respondent 
had willfully violated his child support obligation. Although 
respondent had previously been before Family Court on several 
support violation petitions arising out of the 1992 Supreme 
Court stipulation and judgment, in his answer he asserted for 
the first time that the child support provisions of the judgment 



of divorce violated the requirements of the Child Support 
Standards Act (hereinafter CSSA) (see, Domestic Relations Law § 
240 [1-b]; Family Ct Act § 413 [1]); respondent sought, by cross 
petition, to have the child support portion of the 1992 Supreme 
Court judgment declared null and void. By a separate petition 
respondent also sought a Family Court order directing petitioner 
to pay him child support for the child residing with him. After 
a hearing, Family Court entered a violation of support order 
against respondent, dismissed his petition for child support and 
dismissed his cross petition, holding that Family Court had no 
authority to overturn an order made in Supreme Court. Respondent 
then appealed from Family Court's orders. 
 
If the family court had no jurisdiction to modify the supreme 

court order as stated by Spain, then how does the family court have 
the authority to enforce the supreme court order? It doesn’t. 
 

Thereafter, raising the CSSA violation issue, respondent 
moved in Supreme Court, Clinton County, for an order vacating 
the child support provisions of the 1992 judgment of divorce and 
awarding him child support for the child who resides with him. 
Supreme Court (Dawson, J.) agreed with respondent, concluding 
that the parties' 1992 stipulation did not comport with the CSSA 
and ordering updated statements of net worth in order to compute 
the proper amount of child support, taking into account the 
amount due respondent from petitioner for the child residing 
with him. That matter was still pending before Supreme Court at 
the time these appeals were taken by respondent from the Family 
Court orders. 
 

Initially, we reject respondent's assertion that, having 
raised the CSSA defense in his answer, Family Court was required 
to transfer the entire proceeding to Supreme Court. Where, as 
here, Supreme Court does not expressly retain jurisdiction to 
enforce or modify a judgment of divorce, Family Court may 
entertain an application to enforce or modify (see, Family Ct 
Act § 461 [b]; Matter of Neil v Neil, 232 A.D.2d 771). Inasmuch 
as the 1992 Supreme Court judgment of divorce—which incorporated 
the parties' stipulation did not retain exclusive jurisdiction 
over the issue of child support, Family Court had jurisdiction 
to enforce the child support to which the parties agreed in 
their 1992 stipulation. Family Court's own enforcement order of 
July 14, 1997, which is based on a series of prior Family Court 
orders, was proper and its refusal to cancel respondent's 
arrears was also appropriate (see, Domestic Relations Law § 236 
[B] [9] [b]; § 244; Family Ct Act §§ 451, 460 [1]; Matter of Dox 
v Tynon, 90 N.Y.2d 166, 175-176). 

 
The New York State Constitution Art 6 §13 requires that the 

supreme court REFER the issues of custody and child support to the 
family court. The Constitution does not require that the supreme 
court retain jurisdiction as Spain states. (If the family court had 
jurisdiction to enforce the supreme court order then it had 
jurisdiction to modify the supreme court order).  

 
The issue of whether Family Court should have transferred 

that portion of respondent's answer and cross petition which 
challenged the legality of the child support provisions of the 
judgment of divorce is academic, as respondent subsequently 
brought that question directly to Supreme Court where he was 
granted relief (see, NY Const, art VI, § 19 [e]). 

 
Finally, although it was within Family Court's discretion 

to treat respondent's child support petition as an application 
to modify the child support provisions of the judgment of 



divorce, respondent never alleged any significant change in 
circumstances which would have provided Family Court with a 
basis upon which to modify Supreme Court's child support order 
(see, Family Ct Act § 466 [c] [ii]; Matter of Boden v Boden, 42 
N.Y.2d 210, 213). Accordingly, the orders of Family Court are 
affirmed. 

 
Liska v Clark, 263 A.D.2d 640 (1999) 
 
Appellate Court (Spain, Cardona, Mikoll, Crew and Yesawich: 
 

Plaintiff and defendant were divorced in 1992. The judgment 
of divorce incorporated but did not merge a stipulation entered 
into between the parties in Supreme Court on August 7, 1992 and 
a 1991 Family Court order. The parties retained joint legal 
custody of their oldest son, with physical custody awarded to 
defendant, and plaintiff was awarded sole legal and physical 
custody of their remaining three children. Further, defendant 
agreed to pay plaintiff $128.82 per week in child support, based 
on his current income of $25,000 per year. Both parties were 
represented by counsel when the stipulation setting child 
support was placed on the record. Defendant's counsel stated on 
the record that defendant's child support was established in 
accordance with the Child Support Standards Act (hereinafter 
CSSA) (see, Domestic Relations Law § 240 [1-b]; Family Ct Act § 
413 [1]) and that both parties had been apprised by their 
attorneys of the child support guidelines. 

 
The father was never informed by his attorney or by the court 

that he was entitled to child support from the mother. The only 
figure recited was the amount the father owed to the mother for the 3 
children with her. There is no mention of him being entitled to child 
support from the mother. The agreement does not comply with either 
the Domestic Relations Law or the Family court Act. 

 
On September 19, 1997 defendant moved in Supreme Court for 

an order vacating the stipulated child support provisions of the 
parties' 1992 judgment of divorce for noncompliance with the 
CSSA and for an order awarding him child support for the child 
residing with him since 1992. By decision and order dated 
December 19, 1997 (hereinafter the 1997 order), Supreme Court 
agreed that the parties' August 1992 stipulation failed to 
comport with the CSSA and ordered them to submit updated 
statements of net worth to enable the court to compute the 
proper amount of child support, if any, due defendant from 
plaintiff for the child residing with him. Supreme Court 
determined to treat defendant's motion as an application to 
modify the 1992 judgment for several reasons, including that 
vacatur of the judgment would negatively affect the accumulated 
child support arrears owed by defendant, the cancellation of 
which is generally prohibited (see, Matter of Dox v Tynon, 90 
N.Y.2d 166; see also, Domestic Relations Law § 236[B][9][b]; § 
240). Notably, Supreme Court also determined that any child 
support that plaintiff was obligated to pay defendant would be 
retroactive only to the date of defendant's application, i.e., 
September 9, 1997. Although both parties appealed from that 1997 
order, that appeal has been abandoned. 

 
The parties then submitted updated financial data and, by 

order entered March 16, 1998, Supreme Court calculated child 
support payable to defendant by plaintiff at $163.99 per week 
retroactive to September 9, 1997 and directed defendant to pay 
accumulated arrears at the rate of $200 per month until paid in 
full. Thereafter, defendant moved for reconsideration seeking an 
order "redetermining all of the child support issues", including 



what defendant owed to plaintiff; plaintiff cross-moved for 
reargument. In an order entered May 20, 1998, Supreme Court 
denied defendant's motion and treated plaintiff's cross motion 
as an application for modification, granted plaintiff's cross 
motion to the extent of applying defendant's weekly $128.82 
child support obligation to plaintiff against the $163.99 weekly 
amount plaintiff owed to defendant, the net result of which is 
that plaintiff owes defendant $35.17 per week. Additionally, 
Supreme Court changed the effective date of plaintiff's child 
support obligation to April 24, 1998. Defendant appeals from 
both the March 1998 and the May 1998 orders. 

 
We affirm. Initially, we conclude that Supreme Court 

properly determined in its 1997 order that the 1992 stipulation 
failed to comport with the CSSA because it did not "specify the 
amount that such basic child support obligation [from plaintiff 
to defendant] would have been and the reason or reasons that 
such agreement or stipulation [did] not provide for payment of 
that amount" (Domestic Relations Law § 240 [1-b] [h]; see, 
Matter of Sievers v Estelle, 211 A.D.2d 173, 175; Sloam v Sloam, 
185 A.D.2d 808, 810). Further, Supreme Court properly treated 
defendant's initial motion to vacate the child support 
provisions of the judgment of divorce as a motion to modify. 
Significantly, as noted, defendant abandoned his appeal from 
that order and is now precluded from raising that issue in this 
appeal. In any event, were we to address the novel issue 
defendant raises regarding how arrears should be treated which 
accumulate pursuant to an agreement voluntarily entered into but 
which did not comply with CSSA, we would find no basis on this 
record upon which to disturb this aspect of the orders appealed 
from. 

 
Courts are generally prohibited from vacating accrued child 

support arrears (see, Domestic Relations Law § 236[B][9][b]; 
Matter of Dox v Tynon, supra, at 175-176), unless strict 
application of the statute undermines the legislative intent and 
causes a "`grievous injustice'" (Matter of Reynolds v Oster, 192 
A.D.2d 794, 795; see, Matter of Commissioner of Social Servs. 
[Grant] v Grant, 154 Misc.2d 571, 574). The record reveals that 
defendant acted in bad faith in failing to abide by his child 
support obligations prior to the 1992 stipulation and in 
repeatedly paying child support delinquently after the 1992 
judgment of divorce, necessitating numerous appearances in 
Family Court on child support violations. These facts undermine 
any claim of grievous injustice. Significantly, at the time of 
the 1992 stipulation and judgment defendant already owed 
plaintiff $30,000 in arrears. We also reject defendant's attempt 
to invoke the remedy provided in CPLR 5015 (a) which allows a 
court to relieve a party from a judgment or order. Here, the 
evidence relied upon by defendant as "newly discovered evidence" 
was a mandate in the Domestic Relations Law which could have 
been discovered in the exercise of reasonable diligence (CPLR 
5015 [a] [2]; Matter of Tarantino v Sullivan, 206 A.D.2d 975). 
Moreover, defendant has failed to allege "fraud, 
misrepresentation or misconduct" by plaintiff during the course 
of what appears to have been good faith negotiations in which 
both parties were represented by counsel and which led to a 
mutually acceptable agreement in 1992 (CPLR 5015 [a] [3]). 

 
In our view, Supreme Court's May 1998 order refusing to 

reconsider its previous order was appropriate and complied with 
the CSSA as defendant, in his original motion, never sought to 
modify his child support obligation of $128.82 per week to which 
he agreed in 1992. Finally, plaintiff's child support obligation 



should be retroactive to September 9, 1997, the date of 
defendant's original application in Supreme Court. 

 
We have considered defendant's remaining contentions and 

find them to be without merit. 
 
Ordered that the order entered March 16, 1998 is modified, 

on the facts, without costs, by changing the commencement date 
of plaintiff's child support obligation to September 9, 1997, 
and, as so modified, affirmed. Ordered that the order entered 
May 20, 1998 is affirmed, without costs. 

 
I was informed, that the father was sentenced to six months in 

jail based upon a court order that did not comply with the law. 
 

Sheridan v. Sheridan, 174 Misc.2d 249, 663 N.Y.S.2d 797  (N.Y.Sup. 
1997) 
 

. . . Any court order or judgment which deviates from the 
basic child support obligation shall set forth the reasons for 
such deviation. 

 
Phillips v. Phillips, 666 N.Y.S.2d 656 (2nd Dept. 1997) 

 
Since both the original order of child support and the 

stipulation upon which it was based violated the Child Support 
Standards Act (hereinafter the CSSA) in that they failed to 
include provisions stating that the parties had been apprised of 
their rights under the CSSA, the amount that would have been 
awarded under the CSSA, and the reason for deviating from the 
CSSA amount, the original child support order was invalid and 
not enforceable. 

 
USENZA v. SWIFT, 52 A.D.3d 876 (3rd Dept 2008).  
(Peters, Rose, Lahtinen, Kane and Stein) 
 
Further, the stipulation fails to establish that the parties 

were apprised that the application of the statute "would 
presumptively result in the correct amount of child support to be 
awarded" (Family Ct Act § 413 [1] [h]; see Matter of Sievers v 
Estelle, 211 AD2d at 176). Thus, the omission of these statutory 
catechisms renders the stipulation and resulting order unenforceable 
(see Sullivan v Sullivan, 46 AD3d at 1197; Fessenden v Fessenden, 307 
A.D.2d 444, 445 [2003]) and, consequently, the court was required to 
disregard it and address the support issue de novo (see Matter of 
Mitchell v Mitchell, 264 A.D.2d 535, 538 [1999], lv denied 94 N.Y.2d 
754 [1999]; Matter of Smith v Mathis-Smith, 17 AD3d at 1158). The 
matter must, therefore, be remitted to Family Court to determine the 
amount the father must pay in child support pursuant to the 
provisions of the CSSA. 

 
Further, since the July 2005 order of support was invalid since 

its inception, we must vacate Family Court's finding that the father 
was in willful violation thereof (cf. People v Bleau, 276 A.D.2d 131, 
133-134 [2001]). 

 
Not only is Peter out over $50,000 that he should not have been 

required to pay in child support and over $9,000 he should have 
received in child support, but he also got to spend 6 months in jail 
for violating the illegal court orders. 
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