
OPEN COURT 
 

Before 1997 
§205.4 Access to Family Court Proceedings 

 
(a)   . . . . Whenever the judge exercises discretion to exclude 
any person or the general public from a proceeding or part of a 
proceeding in Family Court, the judge shall make findings prior 
to ordering exclusion. 

 
After 1997  

 
Section 205.4 Access to Family Court proceedings. 

 
(a) The Family Court is open to the public. Members of the 

public, including the news media, shall have access to all 
courtrooms, lobbies, public waiting areas and other common areas 
of Family Court otherwise open to individuals having business 
before the court. 

 
(b) The general public or any person may be excluded from a 

courtroom only if the judge presiding in the courtroom 
determines, on a case-by-case basis based upon supporting 
evidence, that such exclusion is warranted in that case. In 
exercising this inherent and statutory discretion, the judge may 
consider, among other factors, whether: 

 
(1) the person is causing or is likely to cause a 

disruption in the proceedings; 
 
(2) the presence of the person is objected to by one of the 

parties, including the attorney for the child, for a compelling 
reason; 

 
The first issue is that the family court is closed and as 

such you have been denied your constitutional right to a public 
trial before being imprisoned. 

 
Judiciary Law Art. 2, §4 - Sittings of court to be public 
 

The sittings of every court within this state shall be 
public; and every citizen may freely attend the same, except 
that in all proceedings and trials in cases of divorce, 
seduction, abortion, rape, assault with intent to commit rape, 
sodomy, bastardy of filiation, the court may, in its discretion, 
exclude therefrom all persons who are not directly interested 
therein, excepting jurors, witnesses, and officers of the court. 

 
Notice: That the issues of custody, parenting time and 

child support ARE NOT listed as exceptions to the statute! 
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Fuller v. Fuller, 31 A.D.2d 587, 295 N.Y.S. 14 (3rd Dept. 1968) 
and Hoyt v. Pierce, 31 A.D.2d 582, 295 N.Y.S. 15 (3rd Dept. 
1968) both held that imprisonment of a father for failure to 
make support payments directed by the court is for willful 
disobedience of the court's mandate. 
  
The United States Court of Appeals for the Second Circuit in 
both United States ex rel. Griffen v. Martin, 409 F.2d 1300, 
1302 (1969) and Brooke v. Family Court of State of N.Y., County 
of Broome, 420 F.2d 206 (1969) held that a father who has failed 
to pay support pursuant to a court order is "sentenced to jail 
for contempt, not debt". 
 
The Order to Show Causes that are issued in Family Court usually 
state: 
 
(a)  holding respondent in contempt of court for his failure to 
pay the support required by court order; 
 
The summonses that are issued by the court clerk state: 
 
. . .If, after the hearing, the judge finds that you willfully 
failed to obey the order, you may be imprisoned for a term not 

to exceed six months for contempt of court. 
 
 

The United States Supreme Court has stated the 
rights of individuals charged with the 

crime of "contempt". 
 

In Re Oliver, (1948) 68 S.Ct. 499 held: 
 
[7]  First, Counsel have not cited and we have been unable to 
find a single instance of a criminal trial conducted in secret 
in any federal, state or municipal court during the history of 
this country. Nor have we found any record of even one such 
secret trial in England since abolition of the Court of Star 
Chamber in 1641, and whether that court ever convicted people 
secretly is in dispute. Summary trials for alleged misconduct 
called contempt of court have NOT been regarded as an exception 
to this universal rule against secret trials. 
 
[8] . . . , no court in this country has ever before held, so 
far as we can find, that an accused can be tried, convicted and 
sent to jail, when everybody else is denied entrance to the 
court, except the judge and his attaches. And without exception 
all courts have held that an accused is at the very least 
entitled to have his friends, relatives and counsel present, no 
matter what offense he has been charged. 
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[15]  Nor is there any reason suggested why "demoralization of 
the court's authority" would have resulted from giving the 
petitioner a reasonable opportunity to appear and offer a 
defense in open court to a charge of perjury or to the charge of 
contempt. . . . The right to be heard in open court before one 
is condemned to too valuable to be whittled away under the guise 
of "demoralization of the court's authority". 
 
[16] It is "the law of the land" that no man's life, liberty or 
property be forfeited as a punishment until there has been a 
charge fairly made and fairly tried in a public tribunal. See 
Chambers v. Florida, 309 U.S. 227, 236, 237, 60 S.Ct. 472, 477, 
84 L.Ed. 716. The petitioner was convicted without that kind of 
trial. 
 
Argersinger v. Hamlin, 92 S.Ct. 2006 (1972) at 2008 holds: 
 
[1] The Sixth amendment, which enumerated situations has been 
made applicable to the states by reason of the Fourteenth 
Amendment (citations omitted); and In Re Oliver, . . . , 68 
S.Ct. 499,  . . . , provides specified standards for "all 
criminal prosecutions". 
 
One is the requirement of a "public trial". In re Oliver, supra, 
held that the right to a "public trial" was applicable to a 
state proceeding even though only a 60 day sentence was 
involved. . . ., 68 S.Ct., at 507. 
 
.  .  . it was recently stated, "It is simply not arguable, nor 
has any court ever held, that the trial of a petty offence may 
be held in secret. 
 
Matter of Chase, Family Court, 112 Misc.2d 436, 446 N.Y.S.2d 
1000 (1982): 
 
[1]  Richmond Newspapers, Inc. v. Virginia, ó U.S. ó, 100 S.Ct. 
2814, commands respect not only for its holding but for its 
jurisprudential and conceptual underpinnings. The Supreme Court 
instructs that all trials, civil and criminal, are presumptively 
open, in vindication of an independant right of access of the 
public and the press. Indeed, Richmond, at 100 S.Ct. 2829-30, 
holds "that the right to attend criminal trials is implicit in 
the guarantees of the First Amendment. . . . Absent an 
overriding interest articulated in findings, the trial of a 
criminal case must be open to the public."  . . . . 
 
[2]  The opinion of the Chief Justice and concurring opinions 
demonstrate unequivocally that the historical and analytical 
bases for the public right of access in criminal trials pertain 
equally  to civil proceedings. Those grounds reflect a profound 
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Anglo-American commitment to open justice in criminal and civil 
proceedings. As identified in Richmond, supra, which treats each 
ground comprehensively: 
 
[4]  Under Matter of Westchester Rockland Newspapers, Inc. v. 
Leggett, 48 N.Y.2d at 438, 423 N.Y.S.2d 630, "[a]ll court 
proceedings are presumptively open," and a heavy burden of proof 
lies with the opponent to open proceedings. "Should the court 
decide that it is necessary to close the hearing in order to 
protect the defendant's rights or pursuant to section 4 of the 
Judiciary Law, the reasons for closure shall be given in open 
court." 48 N.Y.2d, at 442, 423 N.Y.S.2d 630. 

 
People v. Boyd,  59 A.D.2d 558, 397 N.Y.S.2d 150 (1977): 
 
[2-5]  The Sixth Amendment to the United States Constitution 
guarantees to everyone accused of a crime "the right to a speedy 
and public trial" (emphasis supplied). By the Fourteenth 
Amendment, the States are bound to give the accused these same 
rights (see, Duncan v. Louisiana, 88 S.Ct. 1444). This same 
right to a public trial is provided in this State by statute 
(see Judiciary Law ß 4; Civil Rights Law, ß 12). Where this 
fundamental right has been unjustly abridged, a new trial is 
mandated "without an affirmative showing prejudice" (see People 
v. Jelke, 308 N.Y. 56, 67, 123 N.E.2d 769). .  . . . Also, the 
closing of the courtroom is to be done sparingly and only in 
unusual circumstances (See People v. Hilton, 31 N.Y.2d 71, 334 
N.Y.S.2d 885). 
 
People v. Gonalez, 74 A.D.2d 928, 426 N.Y.S.2d 318 (1980): 
 
[1, 2]  It is error to close a trial court to the public where 
such a closing is not preceded by an inquiry careful enough to 
assure the court that the defendant's right to a public trial is 
not being sacrificed for less than compelling reasons, and such 
an error is reversible per se requiring no showing of prejudice 
(People v. Jones, 47 N.Y.2d 409, 418 N.Y.S.2d 359). .. 
 
The People, etc. v. Warren O., 86 A.D.2d 895, 447 N.Y.S.2d 517, 
518 (1982): 
 
[1]  Defendant's right to a public trial was violated when the 
trial court excluded all spectators from the courtroom, except 
the defendant's mother and an unidentified man, on the 
prosecutor's representation that he "might want to use them" as 
witnesses. The persons removed included defendant's brother. The 
court failed to make any inquiry as to the identity of the 
persons present, their relationship to the defendant, their 
purpose for being there or whether they had any possible 
connection to the case. In fact, the defense counsel flatly 
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stated that the persons present had no connection with the case, 
and otherwise objected to their exclusion. Absent showing of 
compelling necessity, exclusion of spectators deprives a 
defendant of his right to a public trial (People v. Jones, 47 
N.Y.2d 409, 418 N.Y.S.2d 359; People v. Brown, 79 A.D.2d 659, 
434 N.Y.S.2d 445). Since there was no showing of necessity in 
this case and no findings of fact with respect to such issues 
were made, reversal is required (See, People v. Cuevas, 50 
N.Y.2d 1022, 431 N.Y.S.2d 686). 
 
Herald Co., Inc. v. Weisenberg, 89 A.D.2d 224, 455 N.Y.S.2d 413 
(1982): 
 
[2] Turning to the merits, it is first observed that every 
citizen may freely attend the sittings of every court in this 
state  (Judiciary Law, ß 4). That right may be asserted by the 
public and the press in both criminal and civil proceedings. 
(Cit. Omitted). It is clear, therefore, that all judicial 
proceedings in this state are presumptively open to the public 
and the press. This is so because public access to judicial 
proceedings promotes public participation in government and 
provides a safeguard for the integrity of the judicial process 
(Cit. Omitted). 
 
[3-5] The right of attendance is not absolute, of course (Cit. 
omitted), and where there are compelling reasons for closure the 
right may be denied. (Cit. omitted).  It is established, at 
least in criminal cases, that it may not be denied summarily and 
that the trial court must conduct a preliminary inquiry to 
determine the need for closure (Cit. omitted). . .  
 

While the First Amendment constitutional right of 
attendance has thus far been insured only at criminal trials 
(102 S.Ct. 2613), the Supreme Court has noted that historically 
both civil and criminal trials have been presumptively open (100 
S.Ct. 2814, 2829 n. 17) 
 
 
Family Court Act, Article 4, Section 433 is unconstitutional as 
it allows the court to be closed, without a public hearing to 
close the court, to the public and press in a "criminal 
proceeding" in violation of the United States Constitution, 
Article VI Section 2,  the Sixth Amendment to the United States 
Constitution and applicable United States Supreme Court and 
Family Court rulings. 
 
 
That Family Court Act, Article 4, §433 - Hearing 
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Upon the return of the summons or when a respondent is brought 
before the court pursuant to a warrant, the court shall proceed 
to hear and determine the case. The respondent shall be informed 
of the contents of the petition, advised of his right to 
counsel, and shall be given opportunity to be heard and to 
present witnesses. The court may exclude the public from the 
court in a proper case. 
 

"The court may exclude the public from the court in a 
proper case" is also vague and conclusory as it does not define 
what a proper case is. In a proper case the court should be open 
to the public and the press. It is the exceptional case that is 
closed to the public after a finding of facts has been issued in 
a public courtroom. This statute is allowing the court to be 
closed without a finding as to whether the court should be 
closed to the public and press and thereby sacrificing a 
defendant's right to a public trial for less than compelling 
reasons. 

 
Even if the court wants to argue that failure to pay 

support is a "civil" proceeding the court cannot be closed over 
the civil contemnor's objection or demand for a public trial. 
 
In Re Rosahn, 671 F.2d 690 at 695, 696, 697 (2nd Cir. 1982): 
 
[9]  Another argument not raised below is that the contempt 
proceeding was conducted in a manner that violated her right to 
due process because a full adversary hearing was not held, no 
witnesses were called, she was not informed of her right to call 
witnesses, and she was not offered an opportunity to address the 
court before issuance of a civil contempt order. . .  
 
[10]   . . . In In Re Oliver, 333 U.S. 257, 68 S.Ct. 499, (1948) 
which struck down a secret criminal contempt trial as violative 
of due process, the Supreme Court stressed that at the heart of 
due process clause is "[t]he traditional Anglo-American distrust 
for secret trials," which throughout history have been 
associated with "institutions [that] obviously symbolized a 
menace to liberty." Id. at 268-69, 68 S.Ct. at 505. 
 
"In view of this nation's historic distrust of secret 
proceedings [and] their inherent danger to freedom, . . . the 
guarantee [of public proceedings] has always been recognized as 
a safeguard against any attempt to employ our courts as 
instruments of persecution." Id. at 270, 273, 69 S.Ct. at 507. 
 
The safeguard of open proceedings not only represents "an 
effective restraint on possible abuse of power," Id. . . ., but 
also reflects "the notion, deeply rooted in common law, 'that 
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justice must satisfy the appearance of justice.'" (Citations 
omitted) 
 
While the passages quoted from In re Oliver were written 
primarily with criminal trials in mind, it is significant that 
the contempt sentence overturned by the Oliver Court on the 
ground that the contempt proceeding below had been improperly 
closed to the public was a conditional jail sentence that would 
have terminated upon compliance with the trial court's order. 
Accordingly, the Oliver analysis was applied to invalidate a 
contempt sanction whose central characteristicóits conditional 
natureóis typical of a civil contempt.  . . .  . 
 
[11, 12]  The government argues that whatever may be the rule in 
a criminal contempt trial, there is no Fifth Amendment 
requirement that a civil contempt trial pursuant to 28 U.S.C. ß 
1826 be held in public. We are unpersuaded by this distinction. 
As we noted in In re Bella, 518 F.2d 955, 958-59 (2nd Cir. 
1975): 
 
"Admittedly  . . . a proceeding [under ß 1826] is basically 
civil in nature. The purpose of holding a witness in contempt is 
to coerce him to answer the grand jury's questions, not to 
punish him for reprehensible conduct. . . . Yet, the burden of 
imprisonment is just as great, regardless of what we call the 
order that imposed it. It is this fact that fosters the need for 
procedural protection." 
 
Given the burden that imprisonment imposes on an individual, a 
civil contempt trial that could result in an order of 
confinement carries with it the same concerns and purposes that 
lead to the requirement of a public trial in the criminal 
context, such as the need to assure accountability in the 
exercise of judicial and governmental power, the preservation of 
the appearance of fairness, and the  enhancement of the public's 
confidence in the judicial system. . . . 
 
[13]  Our conclusion that alleged civil contemnor's, like 
criminal contemnor's, have some right to a public proceeding is 
supported by and consistent with the trend in this and other 
Circuits to afford the same or similar procedural safeguards to 
persons charged with civil contempt as to those charged with 
criminal contempt. * * * We are satisfied that the protection 
against unnecessary secret proceedings extends beyond the 
criminal context.   (One court has held that to comport with due 
process requirements certain quasi-judicial administrative 
proceedings "that involve important constitutional rights" must 
"be open to the press and the public." Fitzgerald v. Hampton, 
467 F.2d 755, 763, 766 [D.C.Cir. 1972]) 
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We hold, therefore, that Rosahn's due process rights were 
violated when the trial court ordered the entire contempt 
proceeding closed over her objection. We need not and do not 
decide whether the due process clause extends the same degree of 
protection to civil contemnor's who do not face imprisonment. 
In re Di Bella, 518 F.2d 955 (2nd Cir. 1975): 
 
In Argersinger v. Hamlin, 407 U.S. 25, 37, 92 S.Ct. 2006, the 
Court held that, absent a knowing and intelligent waiver, no 
person may be imprisoned for 'any' offense, whether classified 
as petty, misdemeanor, or felony, unless he is represented by 
counsel at his trial. The Circuits with the opportunity to do so 
have concluded that this right must be extended to contempt 
proceeding, be it civil or criminal, where the defendant is 
faced with the prospect of imprisonment. (Citations omitted) 
 
United States v. Sun Kung Kang, 468 F.2d 1368 (1972): 
 
 . . . . Threat of imprisonment is the coercion that makes a 
civil contempt proceeding effective. The civil label does not 
obscure its penal nature. (Cf. Harris v. United States, (1965) 
382 U.S. 162, 86 S.Ct. 352. 
The Second Circuit United States Court of Appeals has clearly 
held that In re Oliver, and Argersinger v. Hamlin, are 
applicable to "civil" contempt proceedings where imprisonment is 
a possibility. They have held that a person charged with "civil" 
contempt is entitled to a public trial and assistance of 
counsel. As such, the other constitutional rights accorded a 
litigant in a "criminal" contempt proceeding must also be 
accorded to a litigant in a "civil" contempt proceeding as 
stated in In re Oliver, and Argersinger v. Hamlin, or other U.S. 
Supreme Court rulings such as Blanton v. City of Las Vegas, 109 
S.Ct. 1289; Codispoti v. Pennsylvania, 418 94 S.Ct. at 2692; 
Taylor v. Hayes, 94 S.Ct. 2701. These would include 
constitutional rights as guaranteed under the First, Fifth, 
Sixth and Fourteenth Amendments such as the right to have 
compulsory process for obtaining witnesses in his favor, to have 
a jury trial if the potential maximum sentence exceeds six 
months in jail or a $5,000.00 fine or both, etc. 
 
 

 
New York State Constitution 

 
New York State Constitution Art VI, §13 states: 

 
Family court; organization; jurisdiction 

 
a. The family court of the state of New York is 

 hereby established. It shall consist of at least one judge 
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in each county outside the city of New York and such number 
of additional judges for such counties as may be provided 
by law. Within the city of New York it shall consist of 
such number of judges as may be provided by law. The judges 
of the family court within the city of New York shall be 
residents of such city and shall be appointed by the mayor 
of the city of New York for terms of ten years. The judges 
of the family court outside the city of New York, shall be 
chosen by the electors of the counties wherein they reside 
for terms of ten years. 
 

b.  The family court shall have jurisdiction over the 
following classes of actions and proceedings which shall be 
originated in such family court in the manner provided by 
law: (1) the protection, treatment, correction and 
commitment of those minors who are in need of the exercise 
of the authority of the court because of circumstances of 
neglect, delinquency or dependency, as the legislature may 
determine; (2) the custody of minors except for custody 
incidental to actions and proceedings for marital 
separation, divorce, annulment of marriage and dissolution 
of marriage; (3) the adoption of persons; (4) the support 
of dependents except for support incidental to actions and 
proceedings in this state for marital separation, divorce, 
annulment of marriage or dissolution of marriage; (5) the 
establishment of paternity; (6) proceedings for 
conciliation of spouses; and (7) as may be provided by law: 
the guardianship of the person of minors and, in conformity 
with the provisions of section seven of this article, 
crimes and offenses by or against minors or between spouses 
or between parent and child or between members of the same 
family or household. Nothing in this section shall be 
construed to abridge the authority or jurisdiction of 
courts to appoint guardians in cases originating in those 
courts. 
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c. The family court shall also have jurisdiction to 

determine, with the same powers possessed by the supreme 
court, the following matters when referred to the family 
court from the supreme court: habeas corpus proceedings for 
the determination of the custody of minors; and in actions 
and proceedings for marital separation, divorce, annulment 
of marriage and dissolution of marriage, applications to 
fix temporary or permanent support and custody, or 
applications to enforce judgments and orders of support and 
of custody, or applications to modify judgments and orders 
of support and of custody which may be granted only upon 
the showing to the family court that there has been a 
subsequent change of circumstances and that modification is 
required. 
 

d.  The provisions of this section shall in no way 
limit or impair the jurisdiction of the supreme court as 
set forth in section seven of this article. (Amended by 
vote of the people November 6, 1973.) 
 
 

Separation Agreements 
 

The family court has no jurisdiction to enforce or modify 
the terms of Separation Agreement. 
 
Kleila v. Kleila, 50 N.Y.2d 277, 428 N.Y.S.2d 895 (1980): 
 
[1-3] It is true, of course, that Family Court is a court of 
limited jurisdiction which lacks the power to modify the terms 
of a separation agreement, as opposed to the terms of a divorce 
decree, and that this power cannot be conferred upon the court 
by agreement of the parties. 
 
[6-8]  . . . When parts of a separation agreement are 
incorporated into but not merged within the decree, the 
separation agreement continues in effect as a separate and 
independent contractual arrangement between the parties ( . . . 
) Thus, a change in the divorce decree cannot modify the 
separation agreement absent a clear expression by the parties of 
such an intent.  . . . 
 
[9-11]   . . . Moreover, any attempt to confer upon a court of 
any jurisdiction within the United States broad powers to modify 
the terms of a separation agreement might well run afoul of 
constitutional limitations upon the State's power to tamper with 
vested contractual rights.  
 
Iseman v. Iseman, 48 A.D.2d 809, 369 N.Y.S.2d 413 (1975): 
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[3-5]  Additionally, it was improper to grant the defendant's 
request to transfer the matter to Family Court. Even if it is 
determined in the Family Court proceeding that there has been a 
change of financial circumstances justifying a downward 
modification of the divorce decree, that would have no effect 
upon the action herein. Plaintiff's claims are predicated upon 
the terms of the separation agreement, which was incorporated, 
but not merged, into the divorce decree. As such, plaintiff has 
an absolute right to enforce the agreement and neither the 
Family Court nor the Supreme Court may modify the agreement upon 
the basis of changed financial circumstances. ( . . . ) 
Moreover, this action does not come within the jurisdiction of 
the Family Court, plaintiff merely seeking enforcement of an 
agreement between the parties and not seeking support within the 
meaning of the jurisdictional statutes or constitutional 
provisions pertaining to the Family Court (Constitution, Art. 6, 
ßß 13, 19; Family Court Act, ßß 115, 411, 466) 
 
Handa v. Handa, 103 A.D.2d 794, 477 N.Y.S.2d 670 (1984): 
 
[1-2]   . . . The law is well settled that "[w]hen parts of a 
separation agreement are incorporated into but not merged within 
a divorce decree, the separation agreement continues in effect 
as a separate and independent contractual arrangement between 
the parties" (Kleila v. Kleila, 50 N.Y.2d 277, 283, 428 N.Y.S.2d 
896). The parties to such an agreement have an absolute right to 
enforce the agreement and may commence a contract action as a 
consequence of its breach (see Nopper v. Nopper, 50 N.Y.2d 1009, 
431 N.Y.S.2d 681; Swartz v. Swartz, 49 A.D.2d 254, 374 N.Y.S.2d 
857; Iseman v. Iseman, 48 A.D.2d 809, 810, 369 N.Y.S.2d 413, 
app. dsmd. 37 N.Y.2d 918, 378 N.Y.S.2d 388), notwithstanding any 
subsequent modifications (see Kurtz v. Kurtz, 58 A.D.2d 1006, 
396 N.Y.S.2d 952). 
 
[3-5]  The law is equally well settled that the Family Court "is 
a court of limited jurisdiction" (Kleila v. Kleila, supra, p. 
282, 428 N.Y.S.2d 896). Actions instituted to enforce a 
separation agreement, as opposed to those actions seeking 
support within the meaning of the jurisdictional statutes and 
constitutional provisions pertaining to the Family Court (see 
N.Y. Const, art VI,  ßß 13, 19; Family Ct. Act, ßß 411, 466), do 
not fall within the court's limited jurisdiction (Iseman v. 
Iseman, supra, 48 A.D.2d p. 810, 369 N.Y.S.2d 413). Moreover, 
subject matter jurisdiction may not be conferred on the Family 
Court by the parties to the separation agreement (Kleila v. 
Kleila, supra, p. 282, 428 N.Y.S.2d 896). 
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That the New York State Family Court is not authorized 
under the State Constitution to enforce or modify terms of a 
Supreme Court Divorce Decree without a specific referral from 
the Supreme Court. 
 
Greene v. Greene, 32 A.D.2d 523, 299 N.Y.S.2d 85 (1st Dept, 
1969) held: 
 
. . . The parties were divorced by decree in the New York 
Supreme Court June 13, 1967. That decree makes provisions for 
custody of the minor children and for the father's (appellant 
herein) visitation rights. 
 
[1] The Family Court has jurisdiction to determine custody of 
minors only when such jurisdiction is referred to it by the 
Supreme Court. (New York State Constitution, Article VI, ß 13 
subds. b(2) and c; Section 115, subd. (b) of the Family Court 
Act. 
 
[2] Concededly the Supreme Court did not refer the issue of 
visitation to the Family Court. It is therefore clear that it 
did not have jurisdiction to change the father's visitation 
rights. The proper and only forum to petition for such a change, 
if warranted, is the supreme court. 

 
Harrington v. Harrington, 60 A.D.2d 982, 401 N.Y.S.2d 342 at 343 
(1978): 
 
Under section 447, subd. (a) of the Family Court Act, family 
court is granted power to make an order of custody or visitation 
but only "[i]n the absence of an order or custody or visitation 
entered by the supreme court". The restriction of the power to 
instances where there is no order of the supreme court compels 
the conclusion that where there is an order of supreme court, 
family court may not modify it in the absence of express 
permission. 
 
In as much as family court lacked authority to entertain the 
proceeding to modify the custody and visitation provisions of 
the divorce decree, the order is reversed and the petition 
dismissed without prejudice to commencement of an appropriate 
proceeding in the supreme court. The provisions for child 
support and counsel fees may not stand because both are 
predicated on the court having jurisdiction to modify the 
custody and visitation provisions of the decree. 
 
Roma v. Bertoni, 83 A.D.2d 736, 442 N.Y.S.2d 202 (1981) held: 
 
The order appealed from modified custody and visitation rights 
which had been established by a prior decree of Supreme Court 



 
 

13 

divorcing the parties. That decree did not specifically refer 
applications relative to custody and visitation rights to the 
Family Court (Family Court Act, ß 467). *  *  * The required 
specificity was clearly lacking. (Matter of Jessey v. Evans, 70 
A.D.2d 673, 416 N.Y.S.2d 361; Harrington v. Harrington, 60 
A.D.2d 982, 983, 401 N.Y.S.2d 342). Accordingly, neither the 
modification nor the finding of contempt was authorized. 
 
Jessey v. Evans, 70 A.D.2d 673, 416 N.Y.S.2d 361 held: 
 
[2]  In the absence of an order of referral to the Family Court 
by the Supreme Court of applications relative to custody, or 
visitation in a matrimonial action, the Family Court does not 
have jurisdiction over custody or visitation proceedings. 
(Family Court Act, ßß 115, 447, 651; Harrington v. Harrington, 
60 A.D.2d 982, 401 N.Y.S.2d 342; Matter of Bolatin v. Bolatin, 
29 A.D.2d 534, 285 N.Y.S.2d 625, affd. 22 N.Y.2d 794, 292 
N.Y.S.2d 897). 
 
Lo Casto v. Lo Casto, 45 A.D.2d 712, 355 N.Y.S.2d 355 (1974) 
 
[1]  Where as here, an action for divorce was commenced in the 
Supreme Court, the jurisdiction of the Family Court cannot 
thereafter be invoked to award support, unless the Supreme Court 
either referred the matter of support to the Family Court or 
petitioner is likely to become a public charge. (Family Court 
Act, ß 464; Matter of Costa v. Costa, 247 App. Div. 192, 193, 
286 N.Y.S. 585, 586; Messina v. Messina, 199 Misc. 695, 696, 101 
N.Y.S.2d 42, 44). 
 
[2]  It is undisputed that the Supreme Court did not transfer 
the issue of support to the Family Court and the record fails to 
reveal facts sufficient to indicate that petitioner is likely to 
become a public charge. Accordingly, the award of support is 
invalid, as the Family Court did not properly acquire 
jurisdiction. In any event, the parties were no longer husband 
and wife on and after June 8, 1973, when a judgment of divorce 
was entered in the Supreme Court and even if the Family Court 
had jurisdiction theretofore, such jurisdiction would then have 
terminated. 
 
Donne v. Pace, 344 N.Y.S.2d 398: 
 

[6]  The pattern seems clear after a review of relevant 
statutes. The Family Court may not modify or enforce a divorce, 
separation or annulment decree of the Supreme Court which 
provides for visitation or custody unless the decree 
specifically authorizes the Family Court to so act. . . . 
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The attorneys and judges are now arguing that the family 
court has the authority pursuant to statutes in the Family Court 
Act. These statutes violate the New York State Constitution as a 
statute cannot grant more authority to the family court. In 
order to grant more authority to the family court, the state 
constitution needs to be amended.ß 

 
Family Court Obligated to Demonstrate  

Subject Matter Jurisdiction 
 

People v. Kellerman, 102 A.D.2d 629, 479 N.Y.S. 2d 815 (3rd 
Dept. 1984): 
 
2.  While jurisdiction of court of general jurisdiction is 
presumed, that of a court of limited jurisdiction, must, 
whenever questioned, be specifically demonstrated. 
 
DeShane v. DeShane, 516 N.Y.S.2d 866 (Fam. Ct. 1987): 
 
[1]  Family Court is a court of limited jurisdiction and has the 
power to enter orders only in this classes of action in which it 
has been given specific authority to hear the issue, (N.Y. 
Constitution, Art. VI ß 13). Case law has repeatedly emphasized 
this limited jurisdiction of the Family Court. . . . 
 
In Re Children, 352 N.Y.S.2d 570 (1974): 
 
[1,2] Family Court has exclusive original jurisdiction over 
abuse and neglect proceedings. (Family Court Act, Section 115, 
Subd. (a) Par. (i)) Although a court of record, it is a court 
whose jurisdiction is limited to powers set forth in the 
Constitution of the State of New York. (Art. VI, ß 13)  In its 
action, Family Court is confined to the powers granted to it by 
the precise language of this section (Matter of Burns v. Burns, 
53 Misc.2d 484, 278 N.Y.S.2d 669) and of the statute which 
created it (Graham v. Graham, 43 Misc.2d 89, 249 N.Y.S. 899). 
Its jurisdiction will never be presumed, and the facts necessary 
to confer jurisdiction in any particular case must be 
affirmatively appear in the record (Gardner v. Domestic 
Relations Ct., 184 Misc. 44, 46, 54 N.Y.S.2d 672, 673, citing 
People v. Smith, 266 App.Div. 57. 60, 41 N.Y.S.2d 512, 515). 
 

Family Court Act §440 and §453(b) 
 

That the Court Order upon which Mr Monroe has been found in 
willful violation of does not contain the required language 
pursuant to Family Court Act §440 subd. 4 to find him in willful 
violation of a court order or to give the court jurisdiction to 
sentence him to jail. 
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Ellis v. Ellis, 85 A.D.2d 602, 444 N.Y.S.2d 694 (2nd Dept. 1981) 
 
The order to show cause, by which the contempt application was 
made, failed to contain the notice and warning required by 
section 453 (subd. [b]) of the Family Court Act. Accordingly, 
the Family Court lacked jurisdiction to order the appellant's 
commitment (see Barreca v. Barreca, 77 A.D.2d 793, 430 N.Y.S.2d 
739). 
 
Barreca v. Barreca, 77 A.D.2d 793, 430 N.Y.S.2d 739 (4th Dept. 
1980) 
 
[1] Special Term lacked jurisdiction to entertain the contempt 
proceeding. It is conceded that the application to punish 
appellant for contempt contained neither the notice nor the 
warning required pursuant to section 756 of the Judiciary Law. 
That section mandates that an "application" to punish for 
contempt "shall contain on its face" both (1) a notice that the 
purpose of the hearing is to punish for contempt and that such 
punishment may consist of a fine or imprisonment and (2) a 
warning printed in eight point bold face type that failure to 
appear may result in an arrest or imprisonment. Absent the 
requisite notice and warning, Special Term was without 
jurisdiction to punish for contempt ( . . .). 
 
Rabasco v. Rabasco, 88 A.D.2d 958, 451 N.Y.S.2d 381 (2nd Dept. 
1982): 
 
 . . . Petitioner concedes that the father was not given the 
notice and warning as required by subdivision (b) of section 453 
of the Family Court Act. Accordingly the Family Court lacked 
jurisdiction to order the father's commitment (see Matter of 
Ellis v. Ellis, 85 A.D.2d 602, 444 N.Y.S.2d 694). 
 
Family Court Act §440 subd. 4: 
 
Any support order made by the court in any proceeding under the 
provisions of article three-A of the domestic relations law, 
pursuant to a reference from the supreme court under section two 
hundred fifty-one of the domestic relations law or under the 
provisions of article four, five or five-A of this act shall 
include, on its face, a notice printed or typewritten in a size 
equal to at least eight point bold type informing the respondent 
that a willful failure to obey the order may, after a court 
hearing, result in the commitment to jail for a term not to 
exceed six months for contempt of court. 
 
If a court order does not contain the above required statement 
the court lacks jurisdiction to sentence a litigant to jail for 
contempt. 
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Right to Call Witnesses 
 

Silvestris v. Silvestris, 24 A.D.2d 247, 265 N.Y.S.2d 173 (1st 
Dept.): 
 
[8]  .  .  . As already noted, Section 433 of the Family Court 
Act requires that a respondent "shall be given the opportunity 
to be heard and to present witnesses." This Court in Schwartz v. 
Schwartz, 23 A.D.2d 204, 259 N.Y.S.2d 751, pointed out that as a 
correlative to the increased power an jurisdiction of the Family 
Court, "procedures should, as consistently as possible, conform 
to the spirit of the CPLR without necessarily importing into 
Family Court proceedings punctiliousness or the complexities and 
technical requirements of the CPLR". (p. 206, 259 N.Y.S.2d p. 
753). It was also said in that case (at p. 207, 259 N.Y.S.2d p. 
754): 
 
"A hearing need not follow any particular form, but any 
meaningful hearing must, at least, consist of an adducement of 
proof coupled with an opportunity to rebut it." 
 
Abbondola v. Abbondola, 40 A.D.2d 976, 338 N.Y.S.2d 1975 (2nd 
Dept. 1972) 
 
[1,2]  In our opinion, appellant did not get an adequate hearing 
and was not afforded his statutory right of an opportunity to be 
heard and to present witnesses (Family Ct. Act, ß 433; Matter of 
Silvestris v. Silvestris, 24 A.D.2d 247, 249-250, 265 N.Y.S.2d 
173, 176, 178; Matter of Emerick v. Emerick, 24 A.D.2d 872, 264 
N.Y.S.2d 502; Matter of Whitener v. Whitener, 37 A.D.2d 979, 327 
N.Y.S.2d 415). 
 
[9]   We have concluded that while the hearing judge undertook 
to give appellant a hearing, the omission to advise appellant, 
who was appearing pro se, of his right to cross-examine and to 
produce witnesses deprived him of an adequate hearing. Thus, 
there was no opportunity offered appellant to rebut the 
averments of petitioner. On the record before this Court, it 
appears that appellant was not accorded his statutory right, 
granted by Section 433, of the "opportunity to be heard and to 
present witnesses." (See City of New York on Complaint of 
(Sullivan v. Sullivan, 246 App. Div. 55 284 N.Y.S. 119. 
 
 
Court Refuses to Provide Information to Litigant in Order for 

them to Legally Waive Counsel 
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Litigants are not informed of the following as required by the 
New York State Court of Appeals In Re S, 29 N.Y.2d 209 and by 
the United States Supreme Court ruling in Von Moltke, 68 S.Ct. 
316, 323 but instead was told by Ms Pehl to go get an attorney 
if he wanted those questions answered: 
1. Right to Counsel. 
2. Apprehension of the nature of the charges. 
3. The statutory offenses included within them. 
4. The range of allowable punishments thereunder. 
5. Possible defenses to the charges. 
6. Circumstances in mitigation thereof. 
7. All other facts essential to a broad understanding of the 
whole matter. 
 
 

Self Support Reserve 
 

Josephine M. v. Michael F, 151 Misc.2d 1010, 574 N.Y.S.2d 492, 
(Fam. Ct. 1991): 
  
The Child support Standards Act (CSSA) amending F.C.A. § 413 
attempted to address deficiencies in the then present system “by 
adopting guidelines that permit judicial discretion, and 
established minimum and meaningful standards of obligations that 
are based on the premise that both parties share the 
responsibilities for child support” (legislative Declaration for 
L.1989, c. 567). 
 
. . . This court finds that in either determining the financial 
resources of the custodial and non-custodial parent or the 
resources available to a child, that all calculations must be 
initiated from a figure that represents disposable income, which 
at the very least would be a party’s adjusted gross income for 
purposes of the basic child support obligations less any taxes. 
 
Moehrle v. Moehrle, 148 Misc.2d 545, 560 N.Y.S.2d 621 (Fam. Ct. 
1990) held that the noncustodial parent could not be ordered to 
pay child support in amounts which would bring his income below 
“self-support reserve” as defined by the CSSA. 
 
Mahady v. Megerell, 164 Misc.2d 618, 625 N.Y.S.2d 834 (1995): 
 
Aside from a technical reading of the Child Support Standards 
act, it is clear that FCA § 413 [1] [d] was meant to act as a 
safety net for those whose basic child support obligation, as 
figured with the use of the CSSA formula, would reduce their 
incomes below the self-support reserve or poverty income 
guidelines. As set forth in the Memorandum of the State 
Executive Department accompanying the Child Support Standards 
Act, “the purpose of the self-support reserve is to provide for 
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the basic support needs of the non-custodial parent”. (1989 
McKinney’s Sessions Laws of NY, at 2208, 2209.) it hardly seems 
likely that the legislature intended this protection to be wiped 
our by the addition of unlimited health and child care expenses 
to the non-custodial parent’s basic child support obligation. 
 
Hirshman v. Hirshman, 156 A.D.2d 644, 549 N.Y.S.2d 142 (2d Dept. 
Dec. 1989): 
 
In determining the ability of the husband to provide support, 
the court should consider not only his income from employment, 
but his actual reasonable living expenses, as well as his 
current debts, and whether such obligations were reasonably 
incurred (see, Matter of Katzenberg v. Katzenberg, 88 A.D.2d 
914, 450 N.Y.S.2d 572; Matter of La Bate v. La Bate, 62 A.D.2d 
1068, 403 N.Y.S.2d 805). The husband's need to have money to 
live on after support payments are made must be taken into 
account (see, Muscarella v. Muscarella, 93 A.D.2d 993, 461 
N.Y.S.2d 621; Colabella v Colabella, 86 A.D.2d 643, 447 N.Y.S.2d 
26). 
 
Fascaldi v. Fascaldi, 186 A.D.2d 532, 588 N.Y.S.2d 354 (2d Dept. 
1992): 
. . . when the support payments are so prohibitive as to strip 
the payor spouse of income and assets necessary to meet his or 
her own expenses, relief may be granted in the interest of 
justice" (Chachkes v. Chachkes, 107 A.D.2d 786, 786-787, 484 
N.Y.S.2d 619: see also, Wesler v. Wesler, supra: cf., Colabella 
v. Colabella, 86 A.D.2d 643, 447 N.Y.S.2d 26). 
 
 

Maintenance 
 

 
Fascaldi v. Fascaldi, 186 A.D.2d 532, 588 N.Y.S.2d 354 (2d Dept. 
1992) 
 
(2) In making an award of temporary maintenance the court must 
consider the financial needs of the party requesting the support 
and the parties' respective financial conditions (see, Domestic 
Relations Law § 236[B][6][a]; Chachkes v. Chachkes, 107 A.D.2d 
786, 484 N.Y.S.2d 619; Van Ess v. Van Ess, 100 A.D.2d 848, 474 
N.Y.S.2d 90). The award should be an accommodation between the 
reasonable needs of the moving party and the financial ability 
of the other spouse (Salerno v. Salerno, 142 A.D.2d 670, 672, 
531 N.Y.S.2d 101). 
 
Francis v. Francis, 156 A.D.2d 637, 548 N.Y.S.2d 816 (2d Dept. 
Dec. 1989): 
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With respect to the child support determination, we find that 
the court improvidently exercised its discretion when it 
directed the defendant to pay $65.00 per week per child. In the 
circumstances at bar, where the combined monthly income earnings 
of the parties fall short of their combined monthly expenses by 
approximately $1,000 , it is not practical see, Domestic 
Relations Law § 236[B][7][a][3]) to base the child support 
determination primarily upon a consideration of the children's 
prior standard of living. In reaching its determination, the 
court should have given greater weight to the post divorce 
financial circumstances of the parties see, Domestic Relations 
Law § 236[B][7][a][1]; accord, Matter of Flanter v. Flanter, 123 
A.D.2d 626, 506 N.Y.S.2d 780; Colabella v. Colabella, 86 A.D.2d 
643, 447 N.Y.S.2d 26). 
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