
Family Court Act §§ 449 and 451 violate the equal protection clause 
of both the fourteenth amendment and N.Y.S. Constitution Article 1  
§ 11 and § 451 violates the N.Y.S. Constitution Article 6 § 13 
 
§ 449. Effective date of order of support: 
 

Any order of support made under this article shall be 
effective as of the date of the filing of the petition 
therefor, and any retroactive amount of support due shall be 
paid in one sum or periodic sums, as the court shall direct, to 
the petitioner, to the custodial parent or to third persons. 
Any amount of temporary support which has been paid shall be 
taken into account in calculating any amount of retroactive 
support due. 

 
McKinney's Laws of New York under § 449 states: 
 

"Practice Commentary - . . . Prior to the enactment of 
this section, courts had held that they had discretion in 
deciding whether to make an order of support retroactive to the 
date of filing of the petition.” 

This section overrules such cases, and makes a retroactive 
order mandatory." 

 
Family Court Act, Article 4 § 451 - Continuing jurisdiction states: 
 

The court has continuing jurisdiction over any support 
proceeding brought under this article until its judgment is 
completely satisfied and may modify, set aside or vacate any 
order issued in the course of the proceeding, provided, 
however, that the modification, set aside or vacatur shall not 
reduce or annul arrears child support accrued prior to making 
an application pursuant to this section. The court shall not 
reduce or annul any other arrears unless the defaulting party 
shows good cause for failure to make application for relief 
from the judgment or order directing payment prior to the 
accrual of the arrears, in which case the facts and 
circumstances constituting such good cause shall be set forth 
in a written memorandum of decision.  A modification may 
increase support payments nunc pro tunc as of the date of 
initial application for support based on newly discovered 
evidence. Any retroactive amount of support due shall be paid 
in one lump sum or periodic sums, as the court directs, taking 
into account any amount of support which has been paid. Upon an 
application to modify, set aside or vacate an order of support, 
no hearing shall be required unless such application shall be 
supported by affidavit and other evidentiary material 
sufficient to establish a prima facia case for the relief 
requested. 
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McKinney's Laws of New York under § 451 states: 
 

Practice Commentary - If a prior order of support is 
vacated or reduced, there is no right to restitution or 
recoupment. [Grossman v. Ostrow, 33 A.D.2d 1096, 308 N.Y.S.2d 
280 (1st Dept., 1970). Nevertheless, the court may grant the 
respondent a credit in the amount of payments made under a 
temporary or final order that is later retroactively reduced or 
vacated. [See, e.g. Fitzgerald v. Fitzgerald, 50 A.D.2d 815, 
376 N.Y.S.2d 192 (2nd Sept., 1975). 

 
This deprives the person paying support of equal protection of the law. Under 

these sections, if a person has under paid during the period of time between the filing of 
the petition to the time of the court decision, he is required to make up the difference 
between what has been paid and what should have been paid. On the other hand, if he 
has over paid during this period of time he is not entitled to a credit or recoupment of 
what he has over paid. 

 
Whether or not a judge has ample discretion to modify retroactive awards for 

under payments as well as over payment of support in the interest of justice, despite the 
provisions of § 449 is not the question. The Question is - do §§ 449 and 451, as they are 
written, treat each party equally as they relate to over payments and under payments. 
The answer is no. Therefore, they are unconstitutional as they deny the person paying 
support of equal protection of the law. 

 
For the record, § 449 has been held to be constitutional but only as it relates to 

being retroactive. Section 449 has not been held to be constitutional as it relates to how 
over payments and under payments are handled. See, Matter of Roseanne R v. William 
R., 119 Misc.2d 874 (Queens County Family Court 1983) (discussing legislative intent 
behind § 449, and judicial discretion under the provision; rejecting due process and equal 
protection challenge as it relates to being retroactive). 
 
The Appellate Court in my case, Carella v. Collins, 228 A.D.2d 725, 644 N.Y.S.2d 68 (3rd 
Dep’t., 1996) 

 
Having been afforded a public hearing, respondent’s insistence upon his 

entitlement to one is moot. His claims that several of the applicable statutory 
provisions are unconstitutional have either been previously rejected by this court 
(see, Matter of Carella v. Collins, 144 A.D.2d 78, 82, 536 N.Y.S.2d 1020, supra) or 
are plainly meritless. To the extent that Family Court Act 449 and 451 can be 
interpreted as treating the recipient and the payor of support differently, it 
suffices to note that those parties are not similarly situated, as the recipient has 
custody of the children and a concomitant need to obtain funds for their support, 
while the payor does not. 

 
This is how the appellate court addresses the issues retroactive child support and 

its failure to treat each party equally. What about a father’s right to have money to live 
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on after support payments are made? What about a father being forced to pay more than 
is required by law? What if the mother had lied about her and the father’s finances in 
order to obtain an exhorborant amount of child support? What about a father’s right not 
to be put thousands of dollars in arrears for support he should never have been ordered 
to pay in the first place? What about a father who is in jail or is facing the prospect of 
going to jail because of these illegal court orders of support? 

 
I have seen in several cases where the mother brings the father into court and the 

court gets him to agree to pay the mortgage and taxes on the house claiming it is only for 
a month or two. The father agrees. The mother then files for child support. The court 
awards her full child support plus the father  is required to pay the mortgage and taxes 
on the the residence even though housing is inherent in child support.  

 
The mother is receiving more than she is entitled to. Therefore, she and her 

attorney want to drag out the proceeding as long as possible. In some cases it is a year or 
two or more. Yet, the father gets no credit for the housing he was paying pursuant to 
court order. 
  

Both Judge Simons and Judge Kaye denied me my right to have this heard by the 
Court of Appeals in violation of the State Constitution as documented hereafter. Who are 
Judge Simons and Judge Kaye to deprive litigants of their rights under the State 
Constitution? 
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