
FCA 652. Jurisdiction over applications to fix custody in 
matrimonial actions on referral from supreme court. 
 

(a)  When referred from the supreme court to the 
family court, the family court has jurisdiction to 
determine, with the same powers possessed by the supreme 
court, applications to fix temporary or permanent custody 
and applications to modify judgments and orders of custody 
or visitation in actions and proceedings for marital 
separation, divorce, annulment of marriage and dissolution 
of marriage. Applications to modify judgments and orders or 
custody which modification may be granted by the family 
court under this section only upon a showing to the family 
court that there has been a subsequent change of 
circumstances and that modification is required. 

 
(b)  In the event no such referral has been made and 

unless the supreme court provides in the order or judgment 
awarding custody or visitation in an action for divorce, 
separation or annulment, that it may be enforced or 
modified only in the supreme court, the family court may 

 
(i) determine an application to enforce the order 

or judgment awarding custody or visitation, or 
 
(ii) determine an application to modify the order 

or judgment awarding custody or visitation upon 
showing that there has been a subsequent change of 
circumstances and modification is required. 

 
(c) In any determination of an application pursuant to 

this section, the family court shall have jurisdiction to 
determine the applications with the same powers possessed 
by the supreme court and the family court's disposition of 
any such application is an order of the family court 
appealable only under article eleven of this act. 

 
Subdivision (a) conforms to the jurisdiction of the Family 

Court as defined by the State Constitution, Article 6 §13(c) 
while Subdivision (b) does not. 

 
Question: Did Senator Barclay even read the state 

constitution? 
 
Memorandum by Senator H. Douglas Barclay concerning 

amending Family Court Act §§ 652 and 467 by adding subdivisions 
(b) and (c) states: 

 



Family Court Act § 652 
 
AN ACT to amend the Family Court Act, in relation to 

applications to enforce or modify custody and visitation orders 
and decrees of the supreme court in certain cases. 

 
I. SUMMARY OF PROVISIONS: 
 

§§ 652 and 467 of the Family Court Act would be 
amended to vest jurisdiction in the Family Court in those 
cases where a matrimonial decree or order providing for 
custody and/or visitation is silent as to its enforcement 
or modification. 

 
The Legislature has no authority to change the jurisdiction 

of the family court as it is a constitutional court. If the 

judgment, order or decree are silent as to its enforcement or 

modification, it simply means that the Supreme Court has not 

referred those issues to the family court as required by the 

State Constitution and supporting state statutes and case law.  

As the Legislature has no authority to vest jurisdiction in 

the Family Court, these sections of the Family Court Act are 

unconstitutional. Holding that decrees that are silent as to 

enforcement can be heard in the Family Court is not a procedural 

act and has nothing to do with the procedures the court must 

follow. 

In summary, we have Sections of the Family Court Act that 

contradict each other such as §652. Subdivision (a) requires a 

referral from the Supreme Court which the Appellate Courts have 

held must be in writing and specific while subdivision (b) does 

not require a referral. We are at the whim of the judge as to 

whether or not he wants to assume jurisdiction. Both 

subdivisions cannot be constitutional. As subd. (a) basically 

recites the constitution it is constitutional. As subd. (b) 

contradicts the state constitution it is unconstitutional. 
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