
Grand Jury hearing - April 28, 1998 
 

On April 28, 1998, I appeared before the Grand Jury in order to 
present my evidence to expose the corruption in the New York State 
judiciary where I was deprived of my right to a public trial, jury 
trial, court of proper jurisdiction, order to pay more than my income 
and my mother’s house being taken while she was excluded from the 
proceeding. Boy, was I in for a surprise. ADA Christopher D. Horn 
deliberately and maliciously violated my rights before the Grand Jury.  

 
Before you read the  transcript I am going to give you the legal 

reason why I was entitled to immunity from prosecution because of my 
Grand Jury testimony which will help you better understand the Grand 
Jury transcript. 
 

Waiver of immunity was never 
submitted to the Grand Jury 

 
I never waived my right to immunity before the Grand Jury as I did 

not submit any waiver of immunity to the Grand Jury as required by CPL 
§190.50. This is supported by both ADA Horn’s statement to the court and 
the transcript. 

 
The signing of the waiver of immunity and the submitting of the 

waiver of immunity are two distinct acts that must be done in order for 
the me to have waived my right to immunity just as subscribing and 
swearing are two distinct acts. 

 
CPL § 190.50(5)(b), (c) states: 
 

(b)  . . . Upon appearing at such time and place, and upon 
signing and submitting to the Grand Jury a waiver of immunity 
pursuant to section 190.45, such person must be permitted to 
testify before the Grand Jury and to give any relevant and 
competent evidence concerning the case under consideration.  Upon 
giving such evidence, he is subject to examination by the people. 

 
(c) Any indictment or direction to file a prosecutor's 

information obtained or filed in violation of the provisions of 
paragraph (a) or (b) is invalid and, upon a motion made pursuant to 
section 170.50 or section 210.20, must be dismissed;  provided that 
a motion based upon such ground must be made not more than five 
days after the defendant has been arraigned upon the indictment or, 
as the case may be, upon the prosecutor's information resulting 
from the Grand Jury's direction to file the same. 
 
The signing and submitting are distinct acts which requires both to 

be done in order for a defendant to have waived his right to immunity. 
The two cases below are both rulings by the New York State Court of 
Appeals, the state’s highest court. 
 
People v. Stewart, 92 N.Y.2d 965 (N.Y., 1998) 
 

[1][2][3] CPL 190.45(2) provides that "[a] waiver of immunity is 
not effective unless and until it is sworn to before the Grand Jury 
conducting the proceeding in which the subscriber has been called 
as a witness." Under the statute, subscribing and swearing to the 
waiver of immunity before the Grand Jury are distinct acts that 
must occur for there to be a valid waiver. Where a waiver is deemed 
ineffective, a Grand Jury witness is rendered immune from 
prosecution for all acts or transactions that were the subject of 
his Grand Jury testimony (Citation omitted). 

    
 
 



People v. Higley, 70 N.Y.2d 624 (N.Y. 1987) 
 

[1] CPL 190.45(2) provides that "[a] waiver of immunity is not 
effective unless and until it is sworn to before the Grand Jury 
conducting the proceeding in which the subscriber has been called 
as a witness." Here, defendant never swore to his waiver of 
immunity before the Grand Jury; thus, pursuant to the unequivocal 
direction of CPL 190.45(2), his waiver must be deemed ineffective. 
CPL 190.40(2)(a) further provides that a witness who gives evidence 
in a Grand Jury proceeding receives immunity unless he "has 
effectively waived such immunity pursuant to section 190.45". 
Because defendant's waiver of immunity was ineffective, his 
subsequent testimony before the Grand Jury rendered him immune from 
prosecution for all acts or transactions that were the subject of 
his testimony (Citation omitted). 

  
[2] In reaching this conclusion, we reject the People's 

contention that they "substantially" complied with CPL 190.45(2), 
and that a mere technical violation of the statute should not 
nullify defendant's waiver of immunity. As we noted only recently 
in Chapman (Citation omitted), CPL 190.40(2)(a), "the keystone of 
our modern immunity rules", was enacted "to eliminate the confusing 
thicket of decisional law and overlapping legislative provisions 
that had evolved both before and after the enactment of the 
predecessor provision".   Where the Legislature has unambiguously 
required that a waiver of immunity be sworn to before the Grand 
Jury, and where the Legislature has unambiguously provided that a 
waiver is ineffective unless and until so sworn, it is not for the 
People to fashion a substitute for the procedure prescribed by 
statute. 

 
In an affirmation of June 1, 1998 replying to the People's 

affirmation in opposition to my motion to dismiss, my counsel stated: 
 
It is the defense's understanding that the People cannot produce 

the original or a signed copy of the purported waiver of immunity, that 
was allegedly executed by the defendant. It is submitted that on the 
state of the record, there is not such a waiver that is before the Court 
and that until such a document is placed before the Court, the 
defendant's motion [to dismiss the indictment and to preclude 
prosecution] must be granted for the lack of the document alone. There 
is no showing that the so-called waiver of immunity is properly worded 
or framed. 
 
In a June 3, 1998 affirmation addressing this issue, ADA Horn wrote: 
 

That with respect to Defendant's contention that, on the 
record before the Court, the People will be unable to establish 
that the defendant executed a valid waiver in the Grand Jury, said 
contention is totally without merit. 

 
 ADA Horn did not attempt to explain this erroneous assertion. 
 

In a hearing on March 3, 1999 before Judge Larry Rosen concerning 
the submitting of the waiver the following was stated: 

 
Mr. Horn: The final exhibit I have I previously discussed with Mr. 

Neidl so that I didn't have to have the Grand Jury stenographer come in 
and testify is a copy of the standard Albany County waiver of immunity 
form unsigned by the defendant but it is a photocopy of the blank that 
was used in this case. 

 
The Court: That will be People's nine. We'll mark it. Mr. Neidl? 
 



Mr. Neidl: Judge, I'll acknowledge it's a standard form of the 
district attorney's office but I certainly am not going to stipulate 
that it's an exact duplicate of what my client signed. 

 
The Court: With those factors I'm going to allow the People to 

introduce that as People's 9 in evidence with a conditional objection by 
the defense to be noted. 
 
*** 
 
THE COURT: Mr. Neidl. 
 
MR. NEIDL: Just for the record, I think it should be on the record, 
Judge. I have requested and we've had conversation, me and the 
prosecutor about this issue but I just want to put in the record, I 
would like to inquire where is the original waiver allegedly signed by 
my client and have the district attorney tell the Court. Either that or 
he is going to have to testify but I think he can just tell the Court 
it's missing. 
 
THE COURT: He's an officer of this Court. Yes, Mr. Horn. 
           
MR. HORN: Your Honor the last time I saw the signed copy of that it was 
in the possession of Mr. Collins in the Grand Jury. After that I don't 
know what happened to it. When we were collecting the evidence in Grand 
Jury at the end of the proceeding it simply wasn't present. It is my 
recollection that he actually executed two of those waivers with one 
copy being provided to Mr. Collins. And I would also ask if that is 
currently in his possession that a copy of it be given to the People. 
 

That by ADA Horn's own admission the last time he saw the 
alleged waiver of immunity was in my possession. He did not state 
the last time he saw the waiver was when I submitted the waiver to 
the court. He could not state this as the waiver was never 
submitted to the Grand Jury that is supported by the gand jury 
transcript as there is NO mention of it being submitted. Therefore, 
I never legally waived my right to immunity. 
  
Furthermore, the Grand Jury transcript clearly documents that the 

alleged waiver of immunity was not submitted to the court as there is no 
statement in the record that it was. There are several statements 
concerning the signing of the alleged waiver, but not the submitting of 
the waiver to the Grand Jury. Again, these are two distinct acts that 
must be done in order for me to have waived my right to immunity before 
the Grand Jury. As stated in People v. Jorge, 172 Misc.2d 795, 660 
N.Y.S.2d 257 (1997) 

 
[6] "A witness who gives evidence in a Grand Jury proceeding 

receives immunity unless: [h]e has effectively waived such immunity 
... or  ..."  
 
It is undisputed that ADA Horn allowed me to testify without 

submitting a waiver of immunity to the Grand Jury as required by law for 
me to waive my right to immunity. Therefore, I received immunity for my 
testimony and could not be prosecuted for any thing or matter upon which 
I gave responsive testimony. 

 
For the record, I filed a Supplemental Affidavit on May 11, 1999 

within 5 days of my arraignment on May 8, 1998 on the criminal mischief 
indictment as required by CPL §190.50(c) claiming the waiver was not 
submitted to the Grand Jury.  
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