
2. Before the Family Court can deny a litigant a jury trial, 

the court must first determine what the potential maximum penalty 

is for the “crime” of contempt of court for failure to pay child 

support pursuant to court order. Therefore, Family Court must look 

to Family Court Act §438 and §454 that states the potential 

punishment. 

3. §438 Counsel Fees.  

(b) In any proceeding for failure to obey any lawful order 
compelling payment of support of a spouse or former 
spouse and children or of children only, the court shall, 
upon the finding that such a failure was willful, order 
respondent to pay counsel fees to the attorney 
representing the petitioner or person on behalf of the 
children. Representation by an attorney representing the 
petitioner pursuant to paragraph (b) of subdivision nine 
of section one hundred eleven (b) of the social services 
law shall not preclude an award of counsel fees to an 
applicant which would otherwise be allowed under this 
section. 
 

4. Family Court Act § 454. Powers of the court on violation 

of a support order. 

1. If a respondent is brought before the court for 
failure to obey any lawful order of support and if, after 
hearing, the court is satisfied by competent proof that 
respondent has failed to obey any such order, the court may 
use any or all of the powers conferred upon it by this part. 
The court has the power to use any or all enforcement powers 
in every proceeding brought for violation of a court order 
under this part regardless of the relief requested in the 
petition. 

 
2. Upon finding that a respondent has failed to comply 

with any lawful order of support: 
 

(a) the court shall enter a money judgment under 
section four hundred sixty of this article; and 

 
(b) the court may make an income deduction order 

for support enforcement under section fifty-two hundred 
forty-two of the civil practice law and rules; 

 



(c)  the court may require the respondent to post an 
undertaking under section four hundred seventy-one of 
this article. 

 
Family Court Act, Art 4, § 471. Undertaking for 

support and cash deposits. 
 
The court may in its discretion require either 

a written undertaking with sufficient surety 
approved by the court or may require that cash be 
posted to secure compliance by the respondent with 
the order for support for such period. Such 
undertaking shall be for a definite period, not to 
exceed three years, and the required amount of the 
principal of such undertaking shall not exceed the 
total payments for support required for three years 
and shall be so stated in the order for support. . .  

 
(d) the court may make an order of sequestration 

under section four hundred fifty-seven of this article. 
 
(e) the court may suspend the respondent’s driving 

privileges pursuant to § 458-a of this article. 
 
(f) the court may suspend the respondent’s state 

professional or business license pursuant to § 458-b of 
this article. 

 
(g)  the court may suspend the recreational license 

or licenses of the respondent pursuant to §458-c of this 
article. 

 
(h) The court may require the respondent, 

if the persons for whom the respondent has 
failed to pay support are applicants for or 
recipients of public assistance, to participate 
in work activities as defined in title nine-b 
of article five of the social services law. 
Those respondents ordered to participate in 
work activities need not be applicants for or 
recipients of public assistance. 

 
(i) except as otherwise provided in 

paragraph (h) of this subdivision, the court 
may require the respondent to participate in 
job training, employment counseling or other 
programs designed to lead to employment if 
authorized pursuant to section four hundred 
thirty-seven-a of this article provided such 
programs are available. 

  
3. Upon a finding by the court that a respondent has 

willfully failed to obey any lawful order to support, the 



court shall order the respondent to pay counsel fees to the 
attorney representing petitioner pursuant to section four 
hundred thirty-eight of this act and may in addition to or in 
lieu of any or all of the powers conferred in subdivision two 
of this section or any other section of law; 

 
(a)  commit the respondent to jail for a term not to 

exceed six months. Such commitment may be served upon 
certain specified days as the court may direct, and the 
court may, at any time within the term of such sentence, 
revoke such suspension and commit the respondent for the 
remainder of the original sentence, or suspend the 
remainder of such sentence. For the purposes of this 
subdivision, failure to pay support, as ordered, shall 
constitute prima facia evidence of a willful violation. 
Such commitment does not prevent the court from 
subsequently committing the respondent for failure 
thereafter to comply with any such order. 

 
(b)  place respondent on probation under such 

conditions as the court may determine and in accordance 
with the provisions of the criminal procedure law; or 

 
Family Court Act, Article 4, § 456 - Probation 
 
(a) No person may be put on probation under 

this article unless the court makes an order to that 
effect, either at the time of the making of an order 
of support or under section four hundred fifty-four. 
The period of probation may continue so long as an 
order of support, order of protection or order of 
visitation applies to such person. 

 
4.  The court shall not deny any request for relief 

pursuant to this section unless the facts and circumstances 
constituting the reasons for its determination are set forth 
in a written memorandum of decision. 

 
Under part 4, the court is required to use all of 

these sanctions. The judge is to state why he does not 
impose all of the sanctions under this section. 

 
What is not mention and is another punishment is that if you 

owe arrears, the support collection unit can prevent you from 

obtaining a passport. In short, you cannot get a passport if you 

owe arrears. 

The statute fails to mention is that when the court issues a 

money judgment against you, you are going have to pay interest at 

the rate of 9% per year on the amount determined by the court to be 

owed. 
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