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The defendants are certainly aware of transactional immunity and the 
fact that they could not prosecute a defendant once he appeared before a 
grand jury without signing a valid waiver of immunity and/or submitting 
the waiver of immunity to the grand jury. Defendants Greenberg and Horn 
participated in such a case. See People v. Henderson, 257 A.D.2d 213, 
(3rd Dept, July 8, 1999) which was rendered five months prior to the 
plaintiff going on trial beginning December 13, 1999. 

 
The defendants clearly acted outside the scope of their authority. 

It is not that they were not authorized by law, it is that the law 
specifically deprived of any authority to prosecute the plaintiff once he 
appeared before the grand jury and testified without submitting a waiver 
of immunity to the grand jury and signing an alleged waiver of immunity 
with out counsel being present or a judicial inquiry by a judge and, as 
such, they are not immune from civil liability for those acts. 
 
Wright v. City of Reno, 533 F.Supp. 58 (D.Nev., 1981)  
 

This is a quasi-judicial immunity.  It requires that the 
prosecutor's allegedly wrongful acts have been committed in the 
performance of an integral part of the judicial process; as long as 
the district attorney has acted within that scope, or is authorized 
by law to do the act complained of, he is immune from civil 
liability for those acts.  Sykes v. State of California (Dept. of 
Motor Vehicles), 497 F.2d 197 (9th Cir. 1974); Marlowe v. Coakley, 
404 F.2d 75 (9th Cir. 1968) Robichaud v. Ronan, 351 F.2d 533, 536 
(9th Cir. 1965) 

 
A prosecutor is not absolutely immune, however, when knowingly acting in 
violation of law Rodrigues v. City of New York, 193 A.D.2d 79, 85-87, 602 
N.Y.S.2d 337. 
 
The plaintiff’s supplemental affidavit to the court on May 11, 1998 
clearly documented that they were acting in violation of the law for 
several reasons. 

 
Moore v. Dormin, 173 Misc.2d 836, (N.Y.Sup., Jul 25, 1997) 
 

In determining the issue of prosecutorial immunity, the Court 
considers whether the act complained of was within the scope of the 
prosecutor's delegated discretion and whether the position entails making 
decisions of a judicial nature (Arteaga v. State of New York, 72 N.Y.2d 
212, 216, [1988] ).  A prosecutor, as a quasi- judicial officer, is 
absolutely immune from damages for state law claims for official acts 
performed in the investigation or prosecution of criminal charges 
(Rodrigues v. City of New York, 193 A.D.2d 79, 87, 602 N.Y.S.2d 337 [1st 
Dept.1993] ).  A prosecutor is not absolutely immune, however, when 
knowingly acting in violation of law (Id. at 85-87, 602 N.Y.S.2d 337). 

 
 

The defendants could not have been acting within the scope of their 
duties if the law specifically states that they had no authority to 
prosecute the plaintiff after he testified before the grand jury without 
signing and submitting a valid waiver of immunity. 

 
Rodrigues v. City of New York, 193 A.D.2d 79, 602 N.Y.S.2d 337 (N.Y.A.D. 
1 Dept. 1993) (NO. 48053) 

[6] Moreover, although a prosecutor is entitled to absolute immunity 
for those acts "within the scope of his duties" (Rudow v. City of New 
York, 822 F.2d 324, 327 [2d Cir.1987], quoting Imbler v. Pachtman, supra, 
424 U.S. at 410, 96 S.Ct. at 985), where the prosecutor acts "in the 
clear absence of all jurisdiction" (Rudow at 328) and "without any 
colorable claim of authority, he loses the absolute immunity he would 
otherwise enjoy."  (Id., quoting Barr v. Abrams, supra, 810 F.2d at 361.) 

 
When an official is acting in knowing violation of law, "he should 

be made to hesitate."  (Burns v. Reed, supra, 500 U.S. 478, ----, 111 



S.Ct. 1934, 1944.)   Accordingly, absolute immunity does not protect the 
prosecutor defendants with respect to the state law claims. 

 
Barr v. Abrams, 810 F.2d at 358 (2nd Cir. 1987) 
 
It does not follow that the issue whether a prosecutor is acting within 
his jurisdiction has no relevance to the type of immunity he enjoys.   In 
Stump v. Sparkman, 435 U.S. 349, 356, 98 S.Ct. 1099, 1104, 55 L.Ed.2d 331 
(1978), the Supreme Court stated that judges are absolutely immune from  
1983 actions only for judicial acts for which they have at least a 
semblance of jurisdiction.   Where a judge proceeded in "the clear 
absence of all jurisdiction," the Court ruled, a different result would 
be in order. 
 
 We believe the same rule should apply here.   Since it is well settled 
that the immunity of prosecutors is based on the same considerations that 
underlie the immunity of judges, Imbler, 424 U.S. at 422, 96 S.Ct. at 
991, and since there is no functional basis for according a greater 
degree of protection to prosecutors than to judges, a dissimilar standard 
would be incongruous.   See Lerwill v. Joslin, 712 F.2d 435, 438 (10th 
Cir.1983) 
. 
 [1] Thus, unless a prosecutor proceeds in the clear absence of all 
jurisdiction, absolute immunity exists for those prosecutorial activities 
intimately associated with the judicial phase of the criminal process. 
Conversely, where a prosecutor acts without any colorable claim of 
authority, he loses the absolute immunity he would otherwise enjoy. 
 
. . . the prosecutors do not have Harlow immunity for this conduct, 
because they knowingly violated clearly established constitutional 
rights. 
 
Campbell v. Giuliani, 2000 WL 194815 (E.D.N.Y., 2000) 
 
The malicious prosecution claim against District Attorney Hynes is barred 
by absolute prosecutorial immunity. In Imbler v. Pachtman, 424 U.S. 409, 
96 S.Ct. 984, 47 L.Ed.2d 128 (1976), the Supreme Court held that 
prosecutors have absolute immunity from  1983 liability for activities 
"intimately associated with the judicial phase of the criminal process." 
Id. at 430. Such activities include the initiation of prosecution and the 
presentation of the government's case. See Barr v. Abrams, 810 F.2d 358, 
361 (2d Cir.1987) (citing Taylor v. Kavanagh, 640 F.2d 450, 452 (2d 
Cir.1981)). In contrast, if a prosecutor acts in an investigative or 
administrative capacity, see id. (quoting Taylor, 640 F.2d at 452), or 
"proceeds in the clear absence of all jurisdiction," id., the doctrine of 
qualified immunity controls. 
 
The courts have clearly held that judicial immunity has generally been 
found applicable to a prosecutor's quasi-judicial immunity as well. 
Arnold v. McClain, 926 F.2d 963 (10th Cir.(Okla.), Feb 21, 1991) (NO. 89-
5074) 
 
As the Court more recently explained ... [a] judge will not be deprived 
of immunity because the action he took was in error, was done 
maliciously, or was in excess of his authority;  rather, he will be 
subject to liability only when he has acted in the "clear absence of all 
jurisdiction."  ... While Bradley dealt with judicial immunity, it has 
generally been found applicable to a prosecutor's quasi-judicial immunity 
as well....  In determining whether a prosecutor has lost his absolute 
immunity by committing a prosecutorial act beyond the scope of his 
authority, we must interpret his authority broadly. 
 
The plaintiff has clearly documented the district attorneys office could 
not prosecute the plaintiff once he appeared before the grand jury 
without counsel or a judge being present in order for him to validly sign 
a waiver of immunity before testifying. The transcript of the grand jury 
testimony was attached as Exhibit 3. The defendants clearly knew that 
they were acting without any authority or jurisdiction to prosecute the 
plaintiff pursuant to case law and state statute. See, Matter of Rush v. 
Mordue, 68 N.Y.2d 348, 509 N.Y.S.2d 493 (1986); People v. Chapman, 69 



N.Y.2d 497, 516 N.Y.S.2d 159 (1987); People v. Valvano, 131 Add 615, 516 
N.Y.S.2d 507 (2nd Dept. 1987); People v. Bartok, 209 Add 530, 619 
N.Y.S.2d 626 (1994). 
Once the district attorney’s office had the plaintiff sign an alleged 
waiver of immunity without counsel being present or a judicial inquiry by 
a judge the plaintiff was entitled to transactional immunity. It was not 
within the scope of the prosecutor's delegated discretion to continue 
with the prosecution as the plaintiff could not thereafter be prosecuted 
as he was entitled to transactional immunity because of the actions of 
the district attorneys. Therefore, the district attorney is acting on the 
face of valid state statutes and case law that prohibits them from 
acting. When they act in face of valid case law or statute prohibiting 
them from prosecuting a defendant they loose their immunity as they are 
acting in complete absence of all jurisdiction as documented above. If 
they have no authority to prosecute, they have no jurisdiction to 
prosecute. 
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