
What is criminal mischief? 
 
 

The only criminal charge against me, when I went to trial, was 
criminal mischief in the second degree. I did not commit criminal 
mischief in any degree. You will see how Judge Lamont changed the law in 
order to help the district attorney to get a conviction. As will be 
documented, I am the only person in New York State history who has been 
convicted of criminal mischief where the court has determined that their 
was no physical damage done to the property. 
 

Penal Law §145.10 Criminal Mischief in the 2nd degree 
 
A person is guilty of criminal mischief in the second degree when 

with intent to damage property of another person, and having no right to 
do so nor any reasonable ground to believe that he has such a right, he 
damages property of another person in an amount exceeding one thousand 
five hundred dollars.  

 
Criminal mischief in the second degree is a class D felony. 
 
What is “damage”? What is “damage” to property? To me, to “damage” 

property means that to have broken something such as a window where the 
property needs to be repaired or replaced. Cleaning up someone’s mess is 
not damage to property. It may be damage to an individual who has to pay 
for the clean up and which would be recoverable in a civil action, but 
it is not damage to property. What does “to damage property” mean to 
you? 
 

Judge Lamont’s instructions to jury as argued in my brief 
 

SUPREME COURT COMMITTED REVERSIBLE ERROR IN 
CHARGING THE JURY THAT WHERE, AS HERE, THERE 

IS NO PHYSICAL DAMAGE, COST OF 
REPAIR CAN INCLUDE CLEANUP COSTS 

 
     Judge Lamont charged the jury as to the damage element of criminal 
mischief in the second degree, knowing that there was no physical damage 
to the property: 
 

The term damage does not have its own special meaning in our law 
and, therefore, has its ordinary meaning. Random House, Webster's 
College Dictionary, second edition, published in 1997, contains the 
following definition of the word damage, to wit: Injury or harm that 
reduces value or usefulness, etcetera. 

 
Thus damage to property means injury or harm to real or personal 

property that reduces the value or usefulness of such property. 
 
The amount of damage to property is determined by the cost of 

repairs of property or the cost of replacement of property, whichever is 
less. I charge you that the cost of repair of property includes the cost 
of any cleanup operations or procedures necessary in order to restore 
the property to its prior condition. 
 
     In the pre-charge conference, my counsel objected to this charge, 
stating: 
 

I would agree that cost of repairs are damage, but I would not 
agree that the cost of cleanup is a repair. There is a difference 
between the cost of cleanup and a repair. It's like the shirt that 
somebody was wearing. A is wearing a shirt. B rips the shirt and dirties 
the shirt with chicken feces. I would submit that the ripping of the 
shirt was damage and that the cost of repair of the rip would be damage, 
but that the cost of cleaning the shirt would not be damage. 



 
Obviously, the judge’s charge was given. Remember Judge Lamont is 

part of the corrupt judicial system and they wanted a conviction at any 
cost. They could not allow the Albany County District Attorney’s Office 
to look like the idiots they are. Besides, they wanted to incarcerate me 
because I knew too much about their illegal actions.  

 
Why didn’t Judge Lamont and my attorney rely upon the reported 

decision most analogous to my case, Matter of James William H., 32 
A.D.2d 932 (2nd Dept. 1969)? This case held that defacing of a driveway 
by writing on it with chalk did not constitute criminal mischief, in 
that it did not "damage" the property. This is the only case where there 
was no physical damage done to the property. Why wasn’t the jury 
informed of this appellate court ruling? If it had been, I believe, I 
would have been found “not guilty”. 
 
In re H., 32 A.D.2d 932, 303 N.Y.S.2d 823 (2nd Dept., 1969) 
  

Appeals from 2 orders of the Family Court, Suffolk County, both 
dated August 20, 1968, which respectively adjudged appellants to be 
juvenile delinquents. Orders reversed, on the law and the facts, and 
petitions dismissed. In our opinion, there was no evidence of actual 
damage to petitioner's driveway within the meaning of section 145.00 of 
the Penal Law (cf. People v. Washington, 18 N.Y.2d 366, 369; People v. 
Hackley, 20 A.D.2d 534, 535). 

 
Christ, J., Hopkins and Martuscello, JJ., concur; Beldock, P. J., 

and Brennan, J., dissent and vote to affirm the orders, with the 
following memorandum: 

 
(Dissenting opinion by 2 judges - Lamont and the district 

attorney’s office used the dissenting argument which is not the law, as 
three judges saw differently. How would the jury know?) 

 
 In our opinion, the acts which appellants were found to have 

committed were such as, if committed by an adult, would have constituted 
the crime of criminal mischief in the third degree within the purview of 
subdivision 1 of section 145.00 of the Penal Law. The facts and 
circumstances adduced reflect a course of conduct on the part of 
appellants which goes beyond the pale of indulgence in mischievous 
pranks and renders the chalking of the obscenities on petitioner's 
driveway an intentional infliction of damage to property without honest 
claim of privilege, well within the traditional concept of malicious 
mischief with which subdivision 1 of section 145.00 of the Penal Law is 
concerned (see Practice Commentary, by Denzer and McQuillan, McKinney's 
Cons. Laws of N. Y., Book 39 [1st vol.], Penal Law, p. 378). We construe 
the statute as proscribing the intentional defacing of property such as 
occurred at bar; and the extent of the damage is immaterial. The fact 
that the chalking was removed by petitioner's husband after applying his 
energies in that direction does not render appellants' acts any the less 
violative of the statute. Accordingly, we are of the opinion that 
appellants were properly adjudicated juvenile delinquents. 
 

That while questioning me on the stand, Mr. Horn used this argument 
by asking me questions about it taking workers’ energy to clean up the 
chicken manure. 

 
Think about it, under the judges definition every time your 

children go out and play and get their clothes dirty, they have damaged 
their clothes because it cost you money (laundry detergent, etc.) to 
clean the clothes. Do you consider your children getting their clothes 
dirty as damaging the clothes? 
 



This clearly shows that the judge can lie or misrepresent the 
the law to the jury, and the jury is required to follow the judges 
false instructions. 

 
Arguments made before sentencing and after trial 

Judge Lamont’s Decision of January 27, 2000 
 

Prior to my sentencing on February 18, 1998, I filed two letters 
with the Supreme Court. The first letter dealt with the 
constitutionality of the criminal mischief statute which was based upon 
Judge Lamont’s Decision of January 27, 2000, where he specifically held 
that there was no physical damage to the building. Judge Lamont stated: 

 
During the jury trial in December 1999, the defendant testified in 

his own behalf and contended during his testimony and through opening 
and closing arguments by his legal counsel: (1) that defendant was 
simply demonstrating his disapproval of the Family Court and the Court 
of Appeals and had no intent to damage the Court of Appeals; and (2) 
that defendant did not damage the Court of Appeals or the tapestry. 

 
The evidence adduced at trial indicated that the exterior marble 

facade of the New York State Court of Appeals was not physically 
damaged; i.e. that no chips, cracks, structural harm, or permanent 
stains were caused. 
 
DISCUSSION 
 

The New York Criminal Jury Instructions (Volume 4) for Criminal 
Mischief in the Second Degree does not specifically define the word 
"damage. The Criminal Jury Instructions state that "the amount of damage 
to property is determined by the cost of repair or the replacement of 
property whichever is less." Therefore, this Court was required to: (1) 
define for the jury the term "damage property" - specifically, whether 
"damage" includes spraying property with a putrid substance which must 
necessarily be cleaned up; and (2) instruct the jury as to whether the 
"amount of damage" to property includes necessary clean-up costs. 

 
(Notice: The Criminal Jury Instructions state that "the amount of 

damage to property is determined by the cost of repair or the 
replacement of property whichever is less." Certainly, cleaning is not a 
repair or replacement. The words “clean” and “clean up” are not synonyms 
to “repair” and “replace”. Further, cleaning costs are not “damage” to 
property, they would be “damages” to the owner of the property as the 
owner pays the clean up costs, not the building.)  

 
Random House Webster's College Dictionary Second Edition, published 

in 1997, contains the following definition of "damage", to wit: "Injury 
or harm that reduces value, or usefulness, etc." Denzer and McQuillan, 
in their "Practice Commentary" to Penal 2 Law § 145.00, McKinney's 
Consolidated Laws (1967) stated “ ‘damage' implies an injury or harm to 
property that lowers its value or involves loss of efficiency." 
Accordingly, this Court held and determined that if spraying liquid 
chicken feces on the Court of Appeals reduced its usefulness or involved 
loss of efficiency, that would be sufficient for a jury to find damage. 
This Court further determined that the amount of clean-up costs could be 
properly considered by the jury in determining the amount of damage to 
property. 

 
In my letter of February 10, 2000 I raised the argument that the 

criminal mischief statute was unconstitutional as it did not define the 
term “damage” a major element of the offense. What is damage? 

 
I argued that there was no previous case law where a defendant had 

been convicted of criminal mischief where there was no physical damage 
to property. That I was the only person ever convicted of criminal 



mischief where there was no physical damage done to the property. That 
intent to damage property means you have the intent to cause physical 
damage to the property. I continued to argue that this demonstrates that 
other judges and district attorneys believed that criminal mischief only 
applied to cases where there was actual physical damage done to the 
property. I cited the following case.  
 
People v. Dietze, 75 N.Y.2d 47, 550 N.Y.S.2d 595 (1989) 
      

The statutory language would signify one thing, but as a matter of 
judicial decision, would stand for something entirely different. Under 
those circumstances, persons of ordinary intelligence reading Section 
240.25(2) could not know what it actually meant (Citation omitted). 

 
I stated: The way the statute is written, people of ordinary 

intelligence would think that there must be some type of physical 
damage. The statute is unconstitutionally vague as to how it 
applies to cases where there is no physical damage and, as such, my 
conviction should be overturned. 

 
Judge Lamont, as expected, dismissed my motion at my sentencing.   
 

Argument of constitutionality of criminal mischief statute 
 

In my appeal, my court appointed attorney, Paul Connolly, argued 
the constitutionality of the state statute. He did a much better job of 
explaining it. His argument: 

  
Penal Law 145.10 defines criminal mischief in the second degree as 

follows: 
 
A person is guilty of criminal mischief in the second degree when 

with intent to damage property of another person, and having no right to 
do so nor any reasonable ground to believe that he has such right, he 
damages property of another person in an amount exceeding one thousand 
five hundred dollars. 
 
 An element of this offense is "damage" to property. 
      
After the People rested at trial, Defendant moved to dismiss on several 
grounds, including insufficient proof of any "damage" to the building or 
banner as required by Penal Law 145.10. While defense counsel conceded 
that the building itself had to be cleaned as a result of the spraying, 
he distinguished cleaning from repairing. He argued that, where property 
is merely dirtied, and thus needs only cleaning, it is not thereby 
damaged. Defense counsel urged that there was no evidence that the 
banner needed even to be cleaned - other than by the elements -- as a 
result of the spraying. Without explanation, Supreme Court denied the 
motion. 
      

In a post-verdict written decision, Supreme Court attempted to 
explain its decision. Initially, the court noted that "[t]he evidence 
adduced at trial indicated that the exterior marble facade of the New 
York State Court of Appeals was not physically damaged; i.e. that no 
chips, cracks structural harm, nor permanent stains were caused." The 
court did not specifically state whether there was any physical damage 
to the banner. The court went on to cite the 1997 Random House Webster's 
College Dictionary: Second Edition, which defines damage as "Injury or 
harm that reduces value or usefulness, etc." The court then stated "that 
if spraying liquid chicken feces on the Court of Appeals reduced its 
usefulness or involved loss of efficiency, that would be sufficient for 
a jury to find damage." For the following reasons, it is submitted that 
this conclusion is erroneous. 
 
  



1. The Building 
 
     Here, there was a temporary reduction in usefulness of the 
building, but it was not due to damage to the building. The building was 
undamaged. The cleanup consisted of removing a substance from outside 
the undamaged building. 
      

"The starting point of statutory interpretation is, of course, 
plain meaning (Council of City of New York v Giuliani, 93 N.Y.2d 60, 68 
- 69)." People v. Owuso, 93 N.Y.2d 398, 400 (1999). By "plain meaning" 
is apparently meant word usage "in common parlance" Id. (noting that 
teeth are not, in common parlance, referred to as "instruments" within 
the meaning of the term as used in Penal Law 10.00(13)'s definition of 
"dangerous instrument"). 

 
A hypothetical will demonstrate that the building was not 

"damaged," as that word is commonly used. Suppose the purchaser of a 
shiny, brand-new car has the misfortune of driving it home on a snowy, 
slushy New York winter day. By the time he arrives home, the vehicle 
will be covered with snow, mud and road salt. To restore the vehicle to 
its showroom appearance would require a thorough washing, and maybe even 
a waxing, at a cost of ten or twenty dollars. Undoubtedly, the car has 
been sullied. It is not so appealing to use as it was in the showroom, 
until it is cleaned. For all that, however, it would not be said, in 
common parlance, that the car has been "damaged". 

 
A variation of this hypothetical is even more apt. Were the brand-

new car driven from the showroom to a muddy dirt road and past a chicken 
farm where manure had mixed into the road mud, some of that mud would 
get on the car. Undoubtedly, the car would then have an offensive odor, 
until it was cleaned. It would not, however, be "damaged". After 
cleaning - at some cost, in dollars or sweat - it would be as good as 
new. 
 

Just so here. The spraying sullied the Court of Appeals building, 
making it less appealing to use, until it was cleaned. It did not, 
however, damage the building. 

 
Only one case has been found addressing the issue of whether 

"damage" is present for purposes of the criminal mischief statutes where 
the property's physical integrity is unimpaired. Matter of James William 
H., 32 A.D.2d 932 (2nd Dept. 1969), was a juvenile delinquency 
proceeding where the respondents were charged with committing what would 
have been criminal mischief, had they been adults, by writing 
obscenities with chalk on the victims' driveway. Id. Cleaning removed 
the offensive writing. Id. at 933 (dissenting opinion). The Appellate 
Division, Second Department, held that the petitions should have been 
dismissed, for "there was no evidence of actual damage to ... the 
driveway within the meaning of section 145.00 of the Penal Law." Id. at 
932 (citations omitted). 
      

Here, as in Matter of James William H., there was no damage to the 
property at issue; its physical integrity was unimpaired. The cleanup 
necessary here differed in extent from that in James William H., but not 
in principle. Damaged property needs repair, or, if damaged too much, 
replacement. Merely sullied property needs neither repair nor 
replacement, but only cleaning. Thus, sullied property is not damaged 
property. Here, the property at issue, the Court of Appeals building, 
was sullied, but not in need of repair or replacement. It was no more 
"damaged" than a brand-new car defiled with chicken manure, or the 
driveway in James William H., supra. 
 

As noted above, in its post-verdict decision, Supreme Court stated 
that "[t]he evidence adduced at trial indicated that the exterior marble 
facade of the [building] was not physically damaged . . .". This 



reinforces the conclusion that there was no "damage" within the meaning 
of Penal Law 145.10. In light of this conclusion, the court could not 
reasonably conclude also that the evidence sufficed to establish that 
Defendant caused "damage" to the building - not if that term is to be 
given its "plain meaning." See, People v Owuso, supra. 

 
Also, it is submitted that Supreme Court misinterpreted the 

dictionary definition of "damage," i.e., "injury or harm that reduces 
value or usefulness etcetera." (quoting from 1997 Random House Webster's 
College Dictionary: Second Edition). Pursuant to the court's 
interpretation, anything that reduces value or usefulness would be 
damage to the building. Thus, for example, pursuant to that 
interpretation, had Defendant sprayed the offensive liquid on the road 
in front of the Court of Appeals building, causing a powerful stench 
within the building, he would have damaged the building. That is, his 
actions would have resulted in a decrease in the value or usefulness of 
the building. Surely, however, no one - except perhaps a lawyer pleading 
a case - would say that Defendant's conduct "damaged" the building. To 
amount to "damage," the injury or harm that reduces value or efficiency 
must be to the physical integrity of the property. Matter of James 
William H., 32 A.D.2d 932 (2nd Dept. 1969). 
 
 2. The Banner 
 

The arguments made above with respect to the building apply with no 
less force to the banner, which was not even cleaned, except by the 
elements. There is every reason to believe that, had the banner merely 
been allowed to continue hanging, exposed to the elements, it would soon 
have been as good as new. As it was, the banner, left partially exposed 
to the elements on the roof of police headquarters, was as good as new 
at least within a few months. Indeed, it may have been as good as new 
within a few days, but there was no evidence that anyone then 
ascertained its condition. 

      
In sum, the banner needed only cleaning, and thus was not damaged 

for purposes of criminal mischief in the second degree, Penal Law 
145.10. See, Matter of James William H., supra. 

      
Because the People failed to make a prima facie showing of damage 

to the building or the banner, Supreme Court should have granted 
Defendant's motion for a trial order of dismissal. Moreover, since 
"damage" is an element of each lesser included offense submitted to the 
jury (criminal mischief in the third degree (Penal Law 145.05) and 
criminal mischief in the fourth degree (Penal Law 145.00)), it follows 
that the evidence was also insufficient for any lesser included offense, 
and this court could not properly modify the judgment by changing it to 
one of conviction for either lesser included offense. See, CPL 
470.15(2)(a). This court should therefore reverse the judgment of 
conviction, and dismiss the indictment. CPL 470.20(2). 
 

IF DEFENDANT'S CONDUCT IN SULLYING THE COURT OF 
APPEALS BUILDING IS HELD TO CONSTITUTE "DAMAGING" 
THE BUILDING UNDER PENAL LAW 145.10, THEN THAT 
STATUTE IS UNCONSTITUTIONALLY VAGUE 

 
     If this court concludes that the criminal mischief in the second 
degree statute, Penal Law 145.10, applies to Defendant's conduct in 
spraying the Court of Appeals building with an offensive liquid, though 
the spraying did not affect the building's physical integrity, then it 
is submitted that that statute is so vague that its application to 
Defendant violates his right to due process of law. Defendant asked the 
court below to set aside the verdict on this ground before his 
sentencing, but the court refused. 
 



In People v Bright, 71 N.Y.2d 376, 382 (1988), the Court of Appeals 
wrote: 
      

In a challenge to the constitutionality of a penal law on the 
grounds of vagueness, it is well settled that a two-pronged 
analysis is required. First, the statute must provide sufficient 
notice of what conduct is prohibited; second, the statute must not 
be written in such a manner as to permit or encourage arbitrary and 
discriminatory enforcement. 
 

A criminal statute is unconstitutionally vague if a person of 
reasonable intelligence, reading the statute, would not apprehend 
that it proscribes the conduct at issue. Id.; United Sates v 
Harris, 347 US 612, 617 (1954). Moreover, if the statute is so 
unclear that a person of ordinary intelligence would have to 
speculate as to whether it proscribes the conduct at issue, it is 
unconstitutional. See, Smith v Goguen, 415 US 566, 574 (1974) ( ... 
Due process requires ... that men of common intelligence should not 
be forced to guess at the meaning of the criminal law"' (citation 
and internal quotations omitted)); Lanzetta et. al. v New Jersey, 
306 US 451, 453 (1939) ("No one may be required, at peril of life, 
liberty or property to speculate as to the meaning of penal 
statutes"); Connally v General Construction Co., 269 US 385, 391 
(1926) ("[A] statute which either forbids or requires the doing of 
an act in terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its application, 
violates the first essential of due process of law'). 

 
Penal Law 145.10 defines criminal mischief in the second degree as 
follows: 
 

A person is guilty of criminal mischief in the second degree 
when with intent to damage property of another person, and having 
no right to do so nor any reasonable ground to believe that he has 
such right, he damages property of another person in an amount 
exceeding one thousand five hundred dollars. 

 
Here, it is submitted, a person of ordinary intelligence, 

reading this statute, would conclude that it does not 
proscribe Defendant's conduct, for that conduct did not damage 
the Court of Appeals building, but rather dirtied it. As 
discussed above the term "damage" is not commonly understood 
to include dirtying or sullying which does not impair physical 
integrity. Thus, for example, a person of ordinary 
intelligence would not understand that, by driving a motor 
vehicle on a muddy dirt road and thereby muddying the vehicle, 
he had "damaged" it within the meaning of the statute. When 
taking a vehicle so dirtied to be washed, no one would say 
that he is taking it to be "repaired." Yet Supreme Court 
interpreted the element of damage in the statute to including 
dirtying that requires only cleaning. This meaning is not 
readily inferable from the statute. 
 
     Of course, one who sprays a public building as Defendant did might 
guess that his conduct would have some consequence for himself. Still, 
"because we assume that man is free to steer between lawful and unlawful 
conduct, we insist that laws give the person of ordinary intelligence a 
reasonable opportunity to know what is prohibited, so he may act 
accordingly. . . ." Grayned v City of Rockford, 408 US 104, 108 (1972). 
Here, a reasonable person in Defendant's situation, closely reading the 
statute, would not apprehend that his conduct would violate it. 
Moreover, if one were to research the law, he would find that, in the 



reported decision most analogous to this case, Matter of James William 
H., 32 A.D.2d 932 (2nd Dept. 1969), defacing of a driveway by writing on 
it with chalk was held to not constitute criminal mischief, in that it 
did not "damage" the property. 
 

For all the foregoing reasons, it is submitted that, if held 
to proscribe Defendant's conduct, the statute defining criminal 
mischief in the second degree, Penal Law 145.10, is excessively 
vague and violates Defendant's right to due process of law (US 
Constitution, Amendments 5 and 14; NY Constitution, article I, 
section 6). As such, it cannot be enforced in this case. It follows 
that the judgment of conviction must be vacated, and the indictment 
dismissed. See, People v Bright, 71 N.Y.2d 376 (1988) (loitering 
conviction properly dismissed on ground that statute defining the 
offense was unconstitutionally vague); see generally, People v 
Dietze, 75 N.Y.2d 47, 50 (1989) (requiring dismissal of information 
charging harassment in violation of Penal Law 240.25 on the ground 
that that statute is over broad and thus violates the state and 
federal constitutional rights to free speech). 
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