
 
APPELLANT COLLINS' BRIEF 

 
Preliminary Statement 

 
This is an appeal from the Decision and Order of Acting Saratoga 
County Family Court Judge S. Peter Feldstein dated December 11, 1998 
and entered December 15, 1998. 

 

Questions Presented 
 

1. Was there a requirement for the Appellant to pay $800.00 in 

past due medical bills to the respondent pursuant to Hearing Examiner 

Warner's Order?  

2. Was Judge James' Decision of April 22, 1986 an enforceable 

order? 

3. Is Judge Austin's Order of December 29, 1994 a lawful Order 

and enforceable? 

4. Was it proper for the court to order the appellant to 

provide both child support and housing to the respondent until March 

1, 1999? 

5. Should the Appellant's past due utility bills be vacated 

for the period March 12, 1987 to December 12, 1987? 

6. Can Judge Austin's Order of December 29, 1994 be a basis 

upon which the appellant's driver's license can be suspended since it 

does not comply with the Child Support Standards Act? 

7. Should the Court have taken action against the Support 

Collection Unit supervisor for filing a false violation 

petition against the appellant? 

 

ARGUMENT 
Point One 

THERE WAS NO REQUIREMENT ARREARS FOR 
MEDICAL BILLS BE PAID TO MS. CARELLA 

 

The Warner Order of March 12, 1987 (A - 36) states: 
ORDERED, that both parties shall be directed to pay one half (50%) of 
the past due medical expenses in the total amount of $1,600.00; to 
Wit; $800.00 to be paid by petitioner and $800.00 to be paid by 
respondent, 
 



The Warner Order does not require the Appellant to pay the 
$800.00 to the respondent and therefore he cannot be held in contempt 
of court for failure to pay the respondent. Each party was to pay 
$800.00 towards the medical bills. Therefore, each was required to 
pay the $800.00 directly to the medical providers and not to each 
other. Implying that the Appellant was to pay the $800.00 to the 
respondent instead of the medical providers would also imply that the 
respondent was to pay the Appellant $800.00 for her share of the 
medical bills instead of the medical providers. 
 

Point Two 
 

THE FAMILY COURT DECISION OF APRIL 22, 1986 
IS NOT AN ORDER AND IS THEREFORE NOT ENFORCEABLE 

 
Judge James in his cover letter dated April 22, 1986 (A - 38) refers 
to the document as his "Decision" by stating: 
"Enclosed please find my Decision in the above   captioned matter." 
 
Judge James' Decision of April 22, 1986 (A - 39) states on the front 
page "Decision" not order and not decision and order, just 
"Decision".   
  The front page states: 
    
"D E C I S I O N"  not Order. 
 
The April 22, 1986 Decision (A - 43) states: 
 
IT IS THEREFORE THE COURT'S DECISION: 

1. That the respondent is awarded exclusive possession of the 
subject premises until all of the children of the marriage of the 
Petitioner to the respondent are 21 years of age, are emancipated, or 
until the respondent remarries, or until the respondent allows any 
adult, male or female, to occupy the premises other than temporary, 
social guests for brief visits, or as a live-in 
babysitter/housekeeper. 
 

The last page (A - 44) states: 
 

IT IS FURTHER ORDERED that the issues of support and maintenance 
are transferred to the calendar of the Schenectady County Hearing 
Officer to be heard in his hearing room, Schenectady, New York on May 
16, 1986 at 1:30 p.m. 

 
As this is a decision and not an order it is not enforceable. 

 
Patricia F. v. Guiseppe F., 145 Misc.2d 1050, 548 N.Y.S.2d 861 

(Fam Ct. 1989) For all intents and purposes the matter was completed  
on June 29, 1989 by the Hearing Examiner rendering her decision on 
the record. The signing of the order by the Hearing Examiner was 
merely ministerial.  A decision is completed when rendered and 



becomes legally enforceable upon the entry of an order incorporating 
said decision. This objection is therefore denied. 
 
Petrie v. Petrie, 144 A.D.2d 549, 535 N.Y.S.2d 958 (2nd Dept. 1988) 
 

. . . on the judicial hearing officer's written decision 
since the written decision was not an enforceable order (see, 
CPLR 2220[a];  5513[a];. 
 

Point Three 
JUDGE AUSTIN'S ORDER OF DECEMBER 29, 1994 

FAILS TO COMPLY WITH THE CHILD SUPPORT STANDARDS ACT 
 

An Order of Support was entered in this matter dated December 
29, 1994 (A - 45) which ordered the respondent to pay $120.00 per 
week child support (A - 49) and ordered that "All consistent 
provisions of the divorce decree and prior orders herein shall 
continue" (A - 50)  The Court specifically referred to the 1981 
Judgment of Divorce, the February 5, 1987 Order, the March 12, 1987 
Order, the April 15, 1987 Order and the September 8, 1989 Order. The 
Court (A - 49) states: 

The Court has the right to modify an outstanding order, based 
upon proof. Given the complexity of these proceedings, which 
complexity is almost entirely the result of what this Court perceives 
as respondent's efforts to "punish" petitioner, the Court will 
attempt to do justice. 

 
 . . . The Court agrees with the finding of this Court in 1989 

that respondent had earning potential of $20,000.00 per year at that 
time. Petitioner is regularly employed and has approximate annual 
income of $28,000.00 at this time. 

 
Petitioner was granted exclusive possession of the marital 

residence in 1986. (The court is fully aware this was not the marital 
residence or marital property.) 

 
The Family Court in its order of March 25, 1998 (A - 52) states:  
 
ORDERED, that the $20,000.00 earning capacity previously 

established and continued by this court is without prejudice to 
petitioner to file . . . 
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