
First Appeal was that of Judge Simone sentencing me to jail. 

Appeal by Frost – 56622  

Casey – JP   Mikoll, Yesawich, Levine & Harvey (Levine did not take 
part in the Court’s Opinion.) 

Court Opinion 

1. Remanded the issue of child support back to the family 

court to redetermine my support obligation as I was being ordered to 

pay more than $1,800 per month and my take home pay was less than 

$1,477. Pursuant to the Child Support Standards Act I would have 

been required to pay $446.35 (20,000 x .9235 [6.2% FICA + 1.45% Med 

= 7.65%] = 18,470 x .29 = 5,356.30 ÷ 12 = 446.35) per month child 

support or $103.80 per week. 

2. Judge James in his April 22, 1986 Decision stated: 

IT IS FURTHER ORDERED that the issues of support and 
maintenance are transferred to the calendar of the Schenectady 
County Support Hearing Officer to be heard in his hearing 
rooms, Schenectady New York on May 16, 1986. 

 
James had no authority to transfer the proceeding to 

Schenectady County pursuant to Family Court Act (FCA) §174 and 

therefore the Schenectady County hearing examiner was without 

subject matter jurisdiction. 

§174. Transfer of proceedings to another county. The 
family court in a county may for good cause transfer a 
proceeding to a family court in any other county where the 
proceeding might have been originated and shall transfer a 
proceeding laying venue in the wrong county to a family court 
in any county where the proceeding might have been originated. 

 
§421. Venue. Proceedings to compel support under this 

article may be originated in the county in which one of the 
parties resides or is domiciled at the time of the filing of 
the petition. Upon application, the family court may change the 
place of trial of a proceeding in accordance with article five 
of the civil practice law and rules. 
 
At the time I was residing in Rensselaer County and Carella was 

residing in Saratoga County. Neither of us had ever resided in 

Schenectady County. The requirement is that a proceeding must be 

originated in a county in which either party resides. 

The appellate court denied this argument by stating: 

Family Court Act § 439 (f) provides, inter alia, that "one 
or more counties may agree to share the services of a full-time 
hearing examiner or a hearing examiner may be appointed to 
serve within one or more counties on a part-time basis". 
Saratoga County Family Court referred the issues of support and 
maintenance to the Hearing Examiner in Schenectady County by 
order dated April 22, 1986. Accordingly, the Saratoga County 
Family Court had the authority to make the referral and the 
Hearing Examiner in Schenectady County had jurisdiction to 
determine the support issues raised in the Saratoga County 
Family Court proceedings.   
 
There would have been no need to transfer the proceeding toi 

Schenectady County, if the counties had agreed to share the services 

of Warner and he would have gone to Saratoga County to  hear the 
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matter. If Saratoga and Schenectady Counties had agreed to share the 

services of Warner, his decision and his order would have stated 

they were Saratoga County matters. Instead, both his decision and 

subsequent order state it is a Schenectady County matter. (It should 

be noted that when judges Austin, Feldstein and Kramer heard the 

matter the orders stated they were Saratoga County matters even 

though they were from outside Saratoga County. 

There was no documentation before the court and none was 

referred to showing that Saratoga and Schenectady Counties agreed to 

share the services of Hearing Examiner Warner or that Warner was 

appointed to serve in both Saratoga and Schenectady Counties. 

Further this statement is based upon “may agree” without any proof 

the counties agreed to share Warner’s service’s, this is a bogus 

response. James had the right to make a referral, but did not have 

the right to refer it to Schenectady County, only to Rensselaer 

County. 

3. My attorney made the argument that Warner had no subject 

matter jurisdiction to hear this matter pursuant to FCA § 439 

because of the petition I filed myself on August 19, 1987 raising 

issues contained in FCA §455. FCA §439 states: 

Support magistrates shall not be empowered to hear, determine 
and grant any relief with respect to issues specified in  
section four hundred fifty-five (455) of this article. 
 
The appellate court in its ruling stated: 

There is merit, however, to respondent's contention that 
he has shown his financial inability to comply with the terms 
of the support order and thus should be relieved of the 
commitment order. Family Court Act §455(2) provides that a 
court, "if satisfied by competent proof that the respondent is 
financially unable to comply with [a support] order may, upon a 
showing of good cause until further order of the court, modify 
such order and relieve the respondent from the commitment 
order". 
 
The appellate court has just admitted that I raised issues 

under FCA §455 and agreed that I showed an inability to pay what was 

ordered. Therefore, Warner had no authority to hold the hearing or 

make any determination as he could not hear my defense under FCA 

§455. He acted in complete absence of all jurisdiction in violation 

of the law. 

The appellate court also stated: 
 

We also find no merit to respondent's argument that the Hearing 
Examiner in Schenectady County improperly and without authorization 
determined issues pending in Saratoga County Family Court. 

 
The appellate court failed to prove that the matter could be 

transferred to Schenectady County as neither of us resided in 
Schenectady County, failed to provide any proof that there was a 
agreement to share the services of the hearing examiner Warner and 
they admitted that I raised issues pursuant to FCA §455 that the 
hearing examiner is precluded by law from hearing, therefore, he 
could not hear my defense to the violation petition. 
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4. That last issue raised was that the office of hearing 

examiner is unconstitutional as NYS Constitution article 6 §13 

states: 

[Family Court established, composition; elections and 

appointment of judges; jurisdiction] 

§13. a. The family court of the state of New York is 
hereby established. It shall consist of at least one judge in 
each county outside the city of New York and such number of 
additional judges for such counties as may be provided by law. 
Within the city of New York it shall consist of such number of 
judges as may be provided by law. The judges of the family 
court within the city of New York shall be residents of such 
city and shall be appointed by the mayor of the city of New 
York for terms of ten years. The judges of the family court 
outside the city of New York, shall be chosen by the electors 
of the counties wherein they reside for terms of ten years. 
 
Notice there is no mention of hearing examiners now support 

magistrates or judicial hearing officers. The Constitution is very 

specific in stating the family court shall consist of judges and 

states how they are to be elected or appointed. 

The appellate court held: 

We find without merit respondent's contention that Family 
Court Act §439 is unconstitutional insofar as it authorizes the 
transfer of Family Court's powers from constitutionally elected 
Judges to nonjudicial, unelected employees of the Unified Court 
System. N.Y. Constitution, article VI, § 30 vests broad power 
in the Legislature to make procedural rules for the courts 
(Cohn v Borchard Affiliations, 25 N.Y.2d 237, 247). The 
Legislature, in enacting Family Court Act § 439, has recognized 
the need to "[e]xpand the powers of hearing examiners in child 
support cases and require the use of such hearing examiners to 
expedite child support determinations" (Executive Dept mem, 
1985 McKinney's Sessions Laws of NY, at 3162; see, Glass v. 
Thompson, 51 A.D.2d 69). 

 
First off, the appellate court makes no reference to Article 6, 

§13 of the State Constitution in its decision or even refers to it. 

The State Constitution clearly states the composition or 

organization of the Family Court. The order states no documentation 

or case law that the Legislature has the authority to modify or 

change the State Constitution on its own whim. Further, the order 

fails to state any authority under “composition” or “organization” 

of the family court that would allow hearing examiners and/or 

support magistrates to determine any issues of support.  

As stated, §30 does vest broad powers in the legislature to 

make “procedural rules” for the courts. The procedural rules can be 

found in the Uniform Rules for Family Court and the Family Court Act 

that include but are not limited to: terms and parts of court, 

access to family court proceedings, privacy of family court records, 

Periodic reports, engagement of counsel, hours of the court, 

required forms, etc.  
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The hearing examiner is a non-judicial employee appointed by 

the chief administrator of courts who is appointed by the chief 

judge of the court of appeals who is appointed by the governor, to 

hear and determine. NO ACCOUNTING OF CREDIBILITY. 

The appellate Court goes on to state: 

Even if the authority vested in Family Court Hearing 
Examiners could be shown to infringe in some way upon the 
province of Family Court Judges, any such infringement would 
not be an unconstitutional grant of authority because the final 
authority to review determinations made by Hearing Examiners is 
reserved for Family Court Judges (cf., Chase v. Scalici, 97 
A.D.2d 25). Accordingly, respondent has failed to meet the 
"heavy burden of demonstrating the statute's 
unconstitutionality" (Babigian v Wachtler, 69 N.Y.2d 1012, 
1013-1014). 

 
The court stating: 

“any such infringement would not be an unconstitutional 
grant of authority because the final authority to review 
determinations made by Hearing Examiners is reserved for 
Family Court Judges” 
 
is nothing but bull. Whether or not the family court judges 

have the final authority to review the determination of the hearing 

examiners and/or support magistrates is irrelevant as the State 

Constitution, Art. VI, §13, specifically states the family court 

consists of only judges and the judges are required to make the 

determinations, NOT review the determinations. 

The appelate court should explain how the office of hearing 

examiner does not change the composition of the family court. They 

can’t, that is why they never referred to Article 6 §13.  

The hearing examiner is for all purposes a judge possessing all 

the powers of a family court judge elected pursuant to Art 6, §13a 

of the state constitution in support proceedings, USDL proceedings, 

proceedings involving enforcement of support orders by income 

executions, and the fact finding part of contempt proceedings.  

Appointing hearing examiners is not a procedural issue or rule. 

A person is entitled under the state constitution to have a judge 

determine their support issue. Think about it. You have a non-

judicial employee determining your support obligation and if you are 

going to jail or not.  

It should be mentioned that the family court is a 

constitutional court and cannot be modified or changed by the 

legislature. The case the court is referred to Glass v. Thompson, 51 

A.D.2d 69 dealt with the legislature appointing hearing examiners in 

the Civil Court of New York. The civil court is NOT a constitutional 

court. It’s composition and jurisdiction is determined by the 

legislature and is at the whim of the legislature. This court is 

comparing grapes with apples. This is how they fix cases! 
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In my attorney’s Brief, he stated that the appellate court 

could avoid overturning final Decisions by making its holding 

prospective only as did the Court of appeal on Morganthau.  

 
Finally Judge Casey stated in his dissenting opinion 
 
In my view, there is sufficient evidence in the record to 

support Family Court's finding that respondent is capable of 
carrying out the provisions of the prior order and that he failed to 
do so while he was employed, while he was receiving unemployment 
insurance benefits and after he was reemployed. As noted by Family 
Court, respondent is required to use his assets and earning powers 
to maintain the marital standard of living (see, Hickland v. 
Hickland, 39 N.Y.2d 1, cert denied 429 U.S. 941). Accordingly, I 
would affirm the order entered January 25, 1988. 

 

What evidence? How do you pay out $1,600 plus per month when 

you bring home less than $1,300 per month? How do you support 

yourself and have money to live on?  

Further, as documented above, Warner lacked subject matter 

jurisdiction and, as such, committed Treason and by covering it up, 

these judges are guilty of misprison of Treason. 

“Under the Supreme Law of the Land, whenever a judge acts 
when the judge does not have subject-matter jurisdiction, the 
judge is engaged in an act of treason.” U.S. v. Will, 449 U.S. 
200, 216, 101 S.Ct. 471, 66 L.Ed.2d 392, 406 (1980); Cohens v. 
Virginia, 19 U.S. (6 Wheat) 264, 404, 5 L.Ed 257 (1821). “Any 
judge or attorney who does not report judge(s) for treason as 
required by law may themselves be guilty of misprison of 
treason, 18 U.S.C. Section 2382.” 

 
NY Const. Art. VI §13 
 
Use to state: [Family Court established, composition; elections and 
appointment of judges; jurisdiction] 
 

Notice that the authorities have taken out “established, 
composition; elections and appointment of judges”!   

 
Now it states:  [Family court; organization; jurisdiction] 
 

Was it my lawsuits that caused someone to change the heading 

for the Family Court? Who authorized the change? The State 

Constitution cannot be changed without a constitutional convention. 

Why was “composition; elections and appointment of judges” 

changed to “organization”? 

Judge Casey has the large courtroom at the Rensselaer County 

Courthouse named after him with a plaque at the door when you enter. 

Casey had absolutely no respect for the State Constitution or the 

laws of the United States that he took an oath of office to protect 

and defend. 

Rensselaer County should take down Casey’s plaque and his name 

removed from the courtroom. He was a disgrace to the rule of law and 

a disgrace to the State Constitution. 

Casey, Mikoll, Yesawich & Harvey are traitors to the NYS 

Constitution. Why are they above the law? They all belong in jail. 
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