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I was appointed Cynthia Feathers as my attorney to do my 

appeal after the final ruling of John Austin on December 29, 1994. 
 
Feather’s made the following arguments: 
 
1. The issue the court ignored my provision of providing 

nonmarital property as housing. 
 

2. Whether I was denied my right to a jury trial 
 

3. Whether the court abused its descretion in awarding 
attorney fees.  

 
4. Whether the court abused its descretion ion basing 

visitation on the children’s whim. 
 

I prepared my own Brief as Feathers would not address all of 
the issues I had raised and I including whether the court had 
subject matter jurisdiction. In my Brief before the Appellate 
Court I made the following arguments that included her 4 arguments 
above. 

 
1. Whether Family Court obligated to demonstrate it has 

jurisdiction over the issues in a proceeding. 
 
2. Whether the parties can consent or agree to subject 

matter jurisdiction of a court. 
 
3. Whether CPLR § 2221 prevents the Family Court from 

modifying a Supreme Court judgment. 
 
4. Whether Family Court has the authority to award 

exclusive possession of non-marital property. 
 
5. Whether the Saratoga County Family Court had the 

authority to transfer the proceeding to the Schenectady County 
Hearing Examiner. 

 
6. Whether Family Court has the authority to enforce or 

modify separation agreements. 
 
7. Whether Family Court has the authority to enforce or 

modify Supreme Court orders of custody, visitation and/or support 
without a referral from the Supreme Court pursuant to the New York 
State Constitution.  

 
8. Whether Family Court was required to transfer the 

proceeding to Supreme Court. 
 
9. Whether the Family Court must inform a litigant of his 

right to counsel and information required by the Supreme Court. 
 
10. Whether a litigant has a 5th Amendment right against 

self-incrimination where imprisonment is a possibility in a family 
Court contempt proceeding. 

 
11. Whether Family Court Act § 433 unconstitutional as it is 

written and/or applied to public trials. 
 
12. Whether a litigant entitled to a public trial where they 

are contesting the infringement of their right to visitation 
and/or where they are seeking custody. 
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13. Whether respondent was denied his constitutional right 
to a jury trial on the issue of child support violations and if 
Family Court Act § 435 unconstitutional as it deprives a litigant 
of a jury trial in a contempt proceeding.  

 
14. Whether counsel for respondent was incompetent and 

deprived respondent of his right to effective assistance of 
counsel. 

 
15. Whether Family Court abused its discretion in awarding 

attorney's fees. 
 
16. Whether Family Court abused its discretion in basing 

visitation on the children's whim and depriving him of custody. 
 
17. Whether respondent's support obligation should be 

suspended. 
 
18. Whether the child support award erroneously ignore 

respondent's provision of non-marital property as housing to 
petitioner and the children. 

 
19. Whether Family Court Act § 439 is unconstitutional. 
 
20. Whether Family Court Act §§ 449 and 451 are 

unconstitutional 
 
 
My mother raised the following arguments in her Brief: 
 
1. MRS KING HAS RIGHT TO APPEAL AS ONE AFFECTED BY THE 

COURT ORDER JURISDICTION MAY BE RAISED AT ANY TIME DURING 
PROCEEDING AND CANNOT BE CONFERRED UPON A COURT BY CONSENT OR 
STIPULATION 

 
2. FAMILY COURT IS OBLIGATED TO DEMONSTRATE THAT IT HAS 

JURISDICTION IN EVERY MATTER 
 
3. FAMILY COURT IS NOT AUTHORIZED TO  DETERMINE POSSESSION OF 

REAL PROPERTY 
 
4. FAMILY COURT LACKED PERSONAL JURISDICTION 
 
5. PAYING EXPENSES ON THE HOUSE IS NOT A BENEFITT TO MRS. 

KING 
 
6. The Appellate Court made the following ruling: 
 
 

 
 
The current round of litigation between these parties, who 

were divorced in 1981, was begun with a petition charging that 
respondent had violated previous Family Court directives, 
including an order entered September 8, 1989 which mandated that 
he pay $120 per week in child support for the parties' children 
and $30 per week for arrears. Respondent then cross-petitioned 
for, inter alia, custody of the children, and the Supervisor of 
the Support Collection Unit of Saratoga County filed an additional 
petition, on behalf of petitioner, alleging that respondent 
violated a support order. Respondent then filed a second 
application, seeking to have petitioner held in contempt for 
frustrating his right to visitation. 
 
A hearing was held at which evidence was received with respect to 
the issues raised in these four petitions, after which respondent 
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was found to have wilfully violated the terms of Family Court's 
prior orders, and petitioner was awarded $35,859 in arrearages, as 
accrued from September 1989 through December 29, 1994 (the date of 
the court's order), along with counsel fees. Custody was continued 
in petitioner, with respondent to have visitation "subject to the 
wishes of the children", the youngest of whom was then 14 years 
old. The Support Collection Unit's petition was dismissed as 
procedurally defective, and respondent's application to hold 
petitioner in contempt was dismissed for lack of proof. Respondent 
appeals. In addition, respondent's mother, Elinor King, who 
currently owns the residence where petitioner and the children 
have been living since 1984 (hereinafter the house), seeks review 
of Family Court's order of December 29, 1994 insofar as it affects 
her property and financial interests. Though King was not a party 
to the underlying action, her motion to file a brief and to 
consolidate the appeals was granted. 
 
We affirm. Many of respondent's arguments on appeal have been 
raised previously, and been rejected, or are aimed at the 
propriety of earlier Family Court orders, the time to appeal from 
which has long since expired ( see, e.g., Carella v. King, 198 
A.D.2d 567, 569; Matter of Carella v. Collins, 144 A.D.2d 78, 82). 
To the extent that respondent's objections to the orders and 
judgment at hand are germane and timely, they are groundless. 
 
Family Court's finding that respondent is not entitled to a credit 
against his child support arrears for amounts he has expended to 
provide petitioner and the children with housing was not improper. 
As the court noted, respondent failed to submit any proof of the 
amounts he purportedly spent for this purpose; indeed, petitioner 
testified that respondent's failure to make mortgage payments for 
approximately a year resulted in the commencement of a foreclosure 
proceeding, and that it was King who eventually satisfied the 
debt. Moreover, the September 8, 1989 order establishing 
respondent's child support obligation demonstrates that Family 
Court was fully aware of the housing situation. Although that 
order does not explicitly direct that respondent continue to 
provide housing for his children, read as a whole it clearly 
evinces the court's intent to require that he make weekly child 
support payments of $120, in addition to any other amounts he 
might advance to supply petitioner and the children with shelter. 
 
 
Respondent's related contention — that Family Court erred, when 
calculating his child support obligations, in failing to consider 
the value of the housing he has provided as imputed income to 
petitioner — is not properly before us, as it is essentially a 
challenge to the underlying order, dated September 8, 1989, from 
which no appeal was taken ( see, Carella v. King, supra, at 569; 
Matter of Barol v. Barol, 95 A.D.2d 923, 925). 
 
 
Respondent's claim that he was entitled to a jury trial on the 
violation petitions, and the complementary suggestion that Family 
Court Act § 435 (a) is unconstitutional for failing to afford one, 
are also meritless. To support his argument in this regard, 
respondent attempts to characterize the potential money judgments 
that can arise from a finding of violation ( see, Family Ct Act § 
454 [a]; [3]) as "fines", and urges that these fines, along with 
the other statutory remedies and sanctions — including 
incarceration, probation and the opportunity to invoke certain 
enforcement mechanisms (such as sequestration of assets and income 
execution) — constitute sufficiently serious "punishment" as to 
trigger the right to a jury trial. The monetary awards at issue 
(for support arrears and counsel fees) are not punitive in nature, 
however, but are remedial, intended to compensate a petitioner and 
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the subject children for actual losses brought about by the 
violator's conduct. Being akin to civil contempt fines or 
penalties, they are not considered punishment for the purpose of 
determining whether a jury trial must be permitted ( see, Matter 
of Department of Hous. Preservation Dev. v. Deka Realty Corp., 208 
A.D.2d 37, 49). 
 
 
Nor are Family Court's findings and conclusions with respect to 
the issues of custody, visitation and respondent's willful 
violation of the prior support orders improper or unwarranted. The 
record evidence establishes, inter alia, that respondent has 
continuously placed his own interests above those of his children, 
by, for example, leaving the State for several years and failing 
to visit the children or pay any support during that time, because 
he believed that he was being denied his constitutional right to a 
public trial. In addition, respondent paid substantial sums, and 
expended large amounts of time, pursuing his spurious legal 
claims, while ignoring his support obligations and refraining from 
looking for gainful employment that would enable him to meet those 
obligations. These facts, coupled with the lack of any proof 
substantiating respondent's allegations of abuse and neglect by 
petitioner, provide ample basis for Family Court's denial of his 
petition for custody, as well as its determination that he 
wilfully violated the support orders ( see, Matter of Pirie v. 
Law, 92 A.D.2d 701, 702). Furthermore, the visitation provisions 
are not inappropriate given the children's ages, their wishes, and 
their prior and continuing interaction with respondent. 
 
The Court stated: 
 

Having been afforded a public hearing, respondent's 
insistence upon his entitlement to one is moot. His claims 
that several of the applicable statutory provisions are 
unconstitutional have either been previously rejected by this 
Court (see, Matter of Carella v. Collins, 144 A.D.2d 78, 82, 
supra) or are plainly meritless. To the extent that Family 
Court Act §§ 449 and 451 can be interpreted as treating the 
recipient and the payor of support differently, it suffices 
to note that those parties are not similarly situated, as the 
recipient has custody of the children and a concomitant need 
to obtain funds for their support, while the payor does not. 

 
No, legally the issue is not moot. It took me over three 

years of fighting the court system to get a public trial. Why 
should anyone have to fight for their constitutional rights? How 
many more parents are going to be imprisoned in this State’s 
corrupt family court proceedings before something is done about 
it. The litigants are literally being forced to walk into to the 
slaughter house (Family Court) to have their constitutional rights 
stripped from them. THIS IS NOT A MOOT ISSUE. 

 
Hunt V. Murphy. 455 U.S. 478 (1982) held if that a 

controversy the between the parties is capable of repetition the 
matter was not moot under the standard stated in Weinstein v 
Bradford, 423 US 147 (1975). 

 
This case is certainly capable of repetition as I has already 

been tried, convicted and sentenced to jail several times for 
contempt and I faced at least seven more years in Family Court the 
issues in controversy here will certainly be raised again and are 
capable of repetition. 

 
Capital News Div. of Hearst Corn, v. Lee. 139 A.D.2d 31,530 

N.Y.S.2d 872: At the outset, we address the issues presented on 
this appeal de^ite the fact that the trial of Gates has been 
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concluded. The issues involved are issues of pubic importance and 
the controversy is capable of repetition, yet evading review (see, 
Press-Enterprise Co. v. Superior Ct., 478 U.S. 1, 6; Matter of 
Hearst Corp. v. Clvne. 50 N.Y.2d 707, 714,431 N.Y.S.2d 400,409). 

 
Cerniglia v Ambach, 145 AD2d 893 (1988) 
 

[5] That brings us to the exceptions to the mootness 
doctrine. A matter will be entertained by the courts, despite its 
mootness, where significant combination of the following factors 
are present: it is 1) of public importance, (2) recurring, (3) 
likely to escape review, (4) novel in terms of judicial review 
(Matter of Storar, 52 N.Y.2d 363,369-370, 454 U.S. 458, 102 S.Ct. 
309; see, e.g., Matter of Adams v Meloni, 63 N.Y.2d 868,870,482 
N.Y.S.2d 469). 
 

The questions raised in this appeal are of public importance. 
There are thousands of litigants in New York State who are being 
tried, convicted and sentenced to jail in secret Family Court 
proceedings for failing to pay child support and are being 
deprived of a jury trial when their potential punishment or 
penalty exceeds six months in jail or a $5,000.00 fine or both. 
Parents are also being deprived of their children based upon 
secret court proceedings where no findings have been made to close 
the court. Litigants should not be summarily deprived of their 
constitutional rights without a hearing. No one, especially the 
children are protected by secret Family Court proceedings. 
 

The court states: 
 
As for King's arguments, she maintains that Family Court 

erred in granting petitioner sole possession of the house, 
and ordering respondent to pay the mortgage and other 
expenses associated with that dwelling, in contravention of 
her rights as a part owner thereof. The instant order, 
however, does not affect King's ownership interest in any 
respect, but merely declines to provide respondent with a 
credit for the mortgage payments he ostensibly made.  

 
Moreover, examination of the earlier Family Court orders 

that established and continued respondent's duties to furnish 
petitioner with housing reveals that petitioner has not at 
any time been awarded title to, or an absolute right to 
occupy, the premises in derogation of King's rights of 
ownership; rather, those orders explicitly recognized the 
possibility that petitioner and the children might be 
"dispossessed" and provided that, should that occur, 
respondent was to furnish them with "suitable alternate 
housing". Hence, King has at all times been free to exert her 
ownership interest. Respondent's remaining contentions have 
been considered and are without merit. 

 
This is a total lie and the court knows it.  
 
James’ Decision of April 22, 1986 (not an order) stated:  
 

That the Respondent is awarded exclusive possession of 
the subject premises until all of the children of the 
marriage of the Petitioner to the spondent are 21 years of 
age, are emancipated, or until the Respondent remarries or 
until the Re-spondent allows any adult, male or female, to 
occupy the promises other than as temporary, social guests 
for brief visits, or an a live-in babysitter/housekeeper. 
 
The decision gave her exclusive possession of the non marital 

property as we were divorced in 1981 and the house was purchased 
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in 1984 by myself, my mother and step-father. The order affected 
her ownership rights as how was my mother able to sell the 
property with Carella having a court order giving her “exclusive 
possesion” of the nonmarital house? Further, my mother from April 
22, 2086 when Judge James made his order had been trying to get 
possession of her property back. This is 7 years later and she is 
still being deprived of her house. The argument raised was that I 
owed child support even though that the amount I was to pay was 
greater than what I was earning. 

 
Carella in her Brief stated: 
 
THE APPELLANT, ELINOR S. KING, HAS NEVER BEEN  
A PARTY TO ANY OF THE FAMILY COURT PROCEEDINGS. 
 
Explain how Judge James had personal jurisdiction over my 

mother and step-father to award “exclusive possession” of their 
property to Carella. The appelate court knew that there was no 
personal jurisdiction and refused to address this issue. This is a 
denial of due processs and equal protection of the law. 

 
Family Court has no subject matter jurisdiction to determine 

possession of marital property it certainly has no jurisdiction to 
determine possession of non-marital real property. 

 
Virostek v. Wilkins. 63 A.D.2d 207 (2nd Dept . 1978 ) 
 

Assuming that pursuant to section 234 of the Domestic 
Relations Law the Supreme Court had the power to order the sale of 
the marital residence singly as an incident of the divorce act ion 
(citations omitted) such authority does not exist in the family 
court… 
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